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ON  THE  EXCLUSION  OF  EVIDENCE. 

PART  III. 

VIEW  OF  TliE  CASES  IN  WHICH  EVIDENCE  HAS 
IMPROPERLY  BEEN  EXCLUDED  ON  THE  GROUND 
OF  DANGER  OF  DECEPTION. 


CHAPTER  I. 


CASES   ENUMERATED. 


In  regard  to  evidence,  admission,  non-exclu- 
sion (it  has  already  been  shewn),  is  the  general 
rule.  Evidence  is  the  basis  of  justice :  exclude 
evidence,  you  exclude  justice. 

The  propriety  of  the  general  rule  being  so 
conspicuous ;  whatever  be  proposed  in  the  cha- 
racter of  an  exception,  the  onu^  probandi,  in 
respect  of  the  propriety  of  it,  lies  upon  the  pro- 
poser of  the  exception  ;  upon  the  exclusionist. 
in  the  last  preceding  book,  this  task  has  been 
performed. 

If,  as  above  supposed,  in  the  account  stated 
JQ  the  preceding  book,  the  entire  list  of  the 
cases  in  which  exclusion  of  evidence  can  be 
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to  a  learned  eye,  is  too  minute  to  have  any 
claim  to  notice. 

In  praclice,  they  had  been  confounded;  so 
happily  confounded,  that,  when  a  statute  had  re- 
quired that  a  witness  or  witnesses  should  be 
crctlihk,  it  was  a  matter  of  doubt  whether 
credibility  was  or  was  not  the  same  as  compe-  | 
tency.  Instead  of  talking  of  credibility,  speak 
oi inuilmLsaibiUttf^  non-admission,  or  exclusion; 
instead  of  competency,  speak  of  admimbiiittf, 
jidmission,  and  non-exchision ;  you  could  then 
be  understood  without  difficulty  :  the  difficulty 
would  then  be  in  contrivinghow  to  niisunderstand 
you.  But,  well  suited  as  such  clearness  would 
have  been  to  the  j)urposes  of  common  sense  and 
common  honesty,  it  would  have  been  propor- 
llonably  ill  suited  to  the  purposes  of  common 
law.  The  absurdity  of  the  arrangement  was  in 
8ome  measure  hidden  from  view,  by  the  cloud 
which  hung  over  the  lan«:uage.  Prevented 
from  knowing  so  much  as  what  it  was  that  was 
done,  non-lawyers  were  the  more  eflectually 
prevented  from  seeing  into  the  irrationality  and 
mischievousness  of  what  was  done  :  and,  upon 
this  part  of  the  ground  as  upon  every  other, 
the  rubbish  thrown  up  by  the  lawyers,  while 
working  and  iighting  in  the  dark,  contributed  its 
part  to  thicken  the  entrenchment  which  defends 
the  garrison  of  the  old  castle  of  chicane. 

Deception,  and  vexation,  have  already  been 
mentioned  as  the  two  inconveniences,  in  the 
apprehension  of  which  (in  so  far  as  any  reason, 
'or  80  much  as  the  slightest  colour  of  a  reason, 
has  ever  been  assigned  or  glanced  at)  the  ex- 
clusionary system,  in  what  cases  soever  it  has 
been  applied,  has  had  its  root. 

Exclusions  grouiuled  on  the  consideration  of 


present 
sideration  of  tliose  examples   of  exclusion,  in 
which    the    fear  of  deception    has    been    the 
ground,  real  or  ostensible. 

Incorrectness,  and  ificomp/eteiiess.  In  these 
two  expressions  may  be  included  all  the  pro- 
perties, by  means  of  which  it  can  happen  to  the 
tesstimony  of  a  witness  to  produce  deception  in 
the  hosoni  of  the  judge. 

If,  in  respect  of  either  or  both  these  qualities, 
there  be  any  failure  on  the  part  of  the  witness, 
'■  ft  or  cause  of  it  will  be  to  be  found  cither 

i..  ...  will,  or  in  the  understanding;  in  the 
Tnlitional,  or  the  intellectual,  branch  of  his 
mental  frame.  With  relation  to  the  result 
ht^rf  in  (question,  the  state  of  those  faculties 
tively  may  be  said  to  be  an  mi/it  one. 
\\  hen,  on  the  part  of  the  testimony,  incor- 
rcctocss  or  incompleteness  in  any  degree  has 
its  source  in  an  unfit  state  of  the  will,  interest, 
-  •   interest  is  the  cause  of  it:  when  in  an 

: :    late  of  the  understanding, /»//;m///y. 

Our  business,  at  present,  is  to  bring  to  view, 
oi  so  much  what  ought  to  have  been,  as  what 
has  been,  done  and  thought. 

Topics  different  in  appearance,  though  in 
t  coincident,  have  been,  in  the  existing 
v.r.  rns,  substituted  or  added  to  the  above. 
es  or  acts  considered  as  blemishes  upon 
ti  moral  character  of  the  proposed  witness, 
e,  in  a  ^•ariety  of  instances,  been  considered 
^  ouods  of  exclusion.  For  the  designation 
^  all  these,  one  word,  improbity,  may  on 
occasion  .«crvc. 


EXCLUSION. 


[Book  IX. 


But  improbiti/y  on  what  score  does  it  present 
itself,  in  reality  or  in  appearance,  as  consti- 
tuting a  proper  ground  of  exclusion  ?  and  what 
relation,  if  any,  does  improbity  bear  to  interest ' 

One  answer  will  serve  for  both  these  ques- 
tions. 

Interest,  when  acting  in  such  a  direction 
and  with  such  ett'ect  as  to  f^ive  birth  to  false- 
hood, may  be  termed  minister  interest.  The  eti'ect 
of  improbity  is  to  render  a  man,  in  proportion 
to  the  degree  of  it,  more  and  more  apt  to  be  led 
into  falsehood  by  the  force  of  sinister  interest. 

Thus  it  is  that  improbity,  considered  as  a 
ground  of  exclusion,  coincides  with,  and  is  in- 
cluded in,  the  ground  expressed  by  the  word 
interest.  Be  it  lying,  be  it  what  it  will,  no 
man  does  any  thing  wrong,  any  more  than  right, 
without  interest,  without  a  motive.  Suppose 
every  thing  capable  of  acting  in  the  character 
of  a  motive  in  a  mendacity-prompting  direction, 
out  of  the  question,  a  man  of  the  most  profli- 
gate character  will  be  no  more  likely  to  deliver 
false  testimony,  than  an  average  man  taken  at 
large. 

Under  the  head  of  improbity  may  be  in- 
cluded, to  the  present  purpose,  that  of  religion- 
Improbity  has  been  generally  ascribed  to  a  man 
on  the  .supposition  of  his  having  no  religion,  or 
Iiaving  a  bad  one.  Religion  has,  accordingly, 
furnished  pretences  for  refusing  to  hear  evi- 
dence :  with  what  reason,  will  be  seen  in  its 
place.  He  who  is  considered  as  having  no 
religion,  no  God,  is  termed  an  atheist;  he  whose 
religion  is  bad,  whose  God  is  considered  as  a 
bad  one,  whose  notions  concerning  God  are 
considered  as  bad  notions,  has  been  termed  a 
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cicotheist.  Subordinate  to  the  head  religioti; 
atheism  and  cacotheism  may,  accordingly,  ooii-> 
stitate  two  distin^shable  heads. 

Subordinate,  in  like  manner,  to  the  more 
extensive  head  of  imbecility,  we  shaH  find 
diree  particular  heads :  infancy,  dotage  or 
superannuation,  and  insanity  (including  casual 
mental  debility). 

By  reason  of  infancy,  and  to  the  extent  of 
the  age  denoted  by  that  word,  every  man  is 
kept  in  a  state  of  relative  imbecility.  In  the 
course  of  his  life,  every  man  is  subject  to  have 
his  intellectual  faculties  more  or  less  disturbed 
and  weakened  by  mental  debility  (whether 
caused  by  bodily  debility  or  not) ;  and,  towards 
the  close  of  it,  by  dotage. 

Putting  together  these  several  articles,  we 
have  eight  general  heads,  under  which  the  cir- 
cumstances that  have  been  employed  as  grounds 
or  pretences  for  putting  exclusion  upon  evi- 
dence may  be  ranked :  viz. — 

1.  Interest.  Sinister  interest  of  all  sorts 
without  distinction. 

2.  Pecuniary  interest. 

3.  Improbity  at  large. 

4.  Atheism. 

5.  Cacotheism. 

6.  Infancy.  Imbecility  in  respect  of  infancy. 

7.  Insanity. 

8.  Dotage. 

In  the  former  set  of  cases  which  have  just 
been  under  our  review,  we  have  seen  but  little 
work,  in  the  way  of  exclusion,  for  the  provi- 
dence of  the  legislator ;  and  of  that  little,  the 
greater  part  left  every  where  undone.  In  the 
set  of  cases  now  coming  under  review,  we  shall 
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see  nothing  at  all,  in  point  of  propriety,  to  be 
done  in  that  same  way  by  the  providence  of 
^e  legislator ;  and  at  the  same  time  in  point 
ci  fact  we  shall  see  Ipm  (or  rather  his  substi- 
tute, his  essentially  and  everlastingly  incom- 
petent substitute,  the  judge)  at  work  every 
where,  in  all  directions,  and  with  a  sort  of 
activi^  as  pernicious  in  effect  as  it  is  rash  and 
unwarranted  in  principle. 
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DANGER      OF      DECEPTION,     NOT     A      PROPER 
GROUND    FOR   EXCLUSION    OF   EVIDENCE. 

Sect.  I.  —  Kr elusion  of  evidence y  no  security 
against  misdecision. 

MiSDEcisioN  is  the  word  to  be  used  in  this 
pbbce,  not  deception.  Why  ?  Because  in  mis- 
decision  consists  the  mischief,  the  only  mischief. 
Suppose  deception,  and  yet  no  misdecision, 
there  is  no  real  mischief:  suppose  misdecision, 
yet  no  deception,  the  mischief  is  as  great  as  if 
deception  had  been  the  cause  of  it. 

Deception  supposes  conception  :  previous 
bearing,  or  what  is  equivalent.  The  judge 
who  should  ascend  the  bench  with  a  resolution 
never  to  hear  any  body,  would  conduct  himself 
badly  enough ;  but  in  no  case  could  it  be  said 
of  him  that  he  had  been  deceived.  Misdecision, 
as  many  instances  of  it  as  there  were  causes 
endeavoured  to  be  brought 'before  him:  mis- 
decision, in  abundance ;  deception,  none. 

The  first  thing  to  be  done,  then,  is  to  shew 
that,  on  whatever  ground  exclusion  may  be 
placed,  it  is  not  in  the  nature  of  it  to  afford 
any  security  against  misdecision.  This  accom- 
plished (if  It  be  accomplished) ;  the  remainder 
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of  the  book,  were  all  minds  upon  a  level  with 
the  highest,  would  be  but  actum  agere.  But 
the  mind  of  the  public  is  not  so  easily  satisfied  : 
prejudice  is  not  eradicated  upon  such  easy 
terms. 

In  every  case,  the  evidence  (whatever  it  be) 
which  it  is  on  any  side  proposed  to  produce,  is 
either  necessary,  or  less  than  necessary,  to  the 
decision  prayed  for  on  that  side  :  say  (to  take 
the  clearest  example),  the  only  evidence,  or  not 
the  only  evidence,  on  that  side. 

1.  In  the  first  place,  let  it  be  necessary. 

Exclusion,  if  put  upon  necessary  evidence, 
produces,  if  the  evidence  would  have  been  true, 
a  certainty  of  misdecision  :  deception,  suppos- 
ing it  to  have  taken  place,  can  do  no  worse. 
But  no  man  surely  will  be  found  who  will 
either  think  or  say,  that,  of  falsehood  (sup|x>sing 
the  evidence  false),  deception  will  in  any  one 
instance  be  a  certain  consequence.  To  say 
this,  would  be  as  much  as  to  say,  every  judge  is 
a  machine.  What,  then,  is  the  eft'ect  of  exclu- 
sion ?  To  produce,  for  fear  of  an  uncertain 
mischief, — to  produce  to  a  certainty,  and  in  the 
first  instance,  the  very  mischief  whicli  it  pro- 
fesses to  avert-  It  is  as  if  a  copyist,  considering 
that  he  now  and  then  makes  mistakes,  should, 
for  greater  security  against  incorrectness,  de- 
termine never  to  'copy  any  more  but  in  the 
dark. 

What,  then,  would  the  lawyer  be  with  his 
exclusionary  remedy,  supposing  he  were  sin- 
cere ?  He  would  be  like  the  panic-struck  bird, 
which,  for  fear  of  the  serpent,  flies  into  its 
mouth. 
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What  should  we  say  of  a  lottery,  at  20/.  a 
bckft,  so  many  blanks  to  a  prize,  20/.  the 
highest  prize  ? — 20/.  paid  to  purcha.se  a  chance 
d  20l.t  Among  non-lawyers,  where  is  the 
nan  lo  be  found  that  would  be  weak  enough 
to  make  such  a  lottery,  weak  enough  to  pat 
mtfi  It  if  made  ?  The  learned  judge  who  shuts 
thf  d<»or  ajj^inst  evidence,  to  save  himself  or 
Cu.  from  beiug  deceived  by  it,  makes  exactly 
»)ich  a  lottervt  and  buys  tickets  in  it.  He 
kuyt  tickets  io  it :  but  with  whose  money  ? 
^••f  with  any  of  his  own  money,  indeed :  no, 
.  he  knows  better  things :    but  with  the 

.  A.. N  you  20/.  that  he  borrowed  of 

m :  Oculatus  Suspectus  was  present  at  the 

ton :    his  evidence   is   Uie   only   proof 

.•  of  it.     If  the  judge  refuses  to  hear 

-uspectus,  misdecision  to  your  pre- 

Inre  is  tlie  certain  consequence ;  your  money 

gone. 

Von  borrowed  20/.  once  of  Rapax ;  he  has 

idant  evidence  of  it :    but  you  paid  him  : 

»»i^»ns  Suspectus  saw  you  pay  him  :  of  this 

I,  his  testimony  is  the  only  evidence. 

the  judge  refuses   to   hear  Oculatus  Sus- 

tuji,   misdecision  to  your  prejudice  Is  the 

consequence  :    here,  too,  your  20/.  is 

On  the  other  hand,  suppose,  in  either  case, 
kulatus  to  be  a  false  witness :   is  deception 
the  part  of  the  judge,  is  misdecision  and 
ijfful  dis|X)sal  of  the  money,  a  certain  con- 
luence  ?     Nothing  like  it.     Every  day,  false 
imony  is  delivered  :  every  day,  false  testi- 
ly is  detected. 
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2.  Next  and  lastly,  let  the  evidence  in  ques- 
tion be  less  than  necessary.  Being  not  absolutely 
necessary,  it  must  be  because  there  is  other 
evidence  on  that  same  side.  In  this  case, 
though  the  evidence  be  excluded,  misdecision 
is  not  the  certain  consequence. 

But  in  this  case,  the  party  who  adduces  the 
evidence  having  other  evidence  sufficient  to 
warrant  a  decis^ion  in  his  favour,  there  is 
nothing  gained  by  the  exclusion.  Excluding 
the  evidence,  you  decide  in  favour  of  the  party 
who  produces  it ;  what  could  you  have  done 
more,  if  you  had  admitted  it  ? 

Not  that,  in  this  case,  the  exclusion  is  merely 
nugatory.  It  imposes  upon  the  party  on  whose 
side  the  evidence  was  produced,  the  additional 
delay,  vexation,  and  expense,  of  procuring  other 
evidence ;  and  if  these  exceed  his  means,  he 
loses  his  cause,  and  misdecision,  or  failure  of 
justice,  is  the  consequence. 

In  neither  case,  therefore,  can  the  exclusion- 
ary system  be  conducive  to  the  ends  of  justice. 

Of  the  apprehended  danger  of  misdecision 
from  the  receipt  of  evidence  of  a  comparatively 
untrustworthy  kind,  what  is  the  amount  and 
value?  In  every  case,  either  nothing  or  next 
to  nothing.  The  legislator  is  sufficiently  upon 
his  guard  against  it ;  indeed,  more  than  suf- 
ficiently :  and  so  much  more  than  sufficiently, 
as  to  prohibit  the  reception  of  it  without  know- 
ing what  it  is.  But  being  himself  so  much 
more  than  sufficiently  upon  his  guard,  what 
ground  can  he  have  for  the  apprehension  that 
the  judge,  on  his  part,  will  be  less  than  suf- 
ficiently upon  his  guard?  The  judge  who,  with 
such  warning  as  may  be  given  him  by  the  legis- 
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ktor  in  the  vray  oiimtruction,  is  not  sufficiently 
proof  against  that  deception  against  wliich  the 
■gislator  has  thus  been  so  sufficiently  upon 
bs  ipiard  without  warning,  ought  not  to  be 
deemed  qualified  for  his  office. 

From  the  precautions  taken  by  lawyers,  who 

*">«U1  not  have  supposed  that  the  danger  was 

■  it  on  one  side  ?    That,  while  it  is  an  event 

'    ly  so  frequent  for  false  testimony  to 

;i  u  credit  that  is  not  its  due,  it  was  a 

rtune   that  could  never   happen  for  true 

:y  to  fail  of  obtaining  the  credit  that  is 

.  .^  t     Yet,  in  point  of  fact,  who  is  it  that 

be   assured,  that,  in   a   case   so   open  to 

general  ton  as  most  of  those  to  which 

Uie  exc^u.  .  ...ry  rules  refer,  it  may  not  have 

happened  as  often  to  true  evidence  to  be  dis- 

beuei'ed,  as  to  false  evidence  to  be  believed? 

Fortunately  for  mankind,  the  nature  of  things 

does   not  admit  of  any  such  drastic  remedy 

against  the  former  misfortune,  as  the  quackery 

'  lawyers  has  employed  against  the  latter. 

The  witness  in  question,  supposing  him  to 

heen  admitted,  would  either  have  been 

ilieved  or  believed.     In  the  first  case,  the 

role  is  suj^crfluous  and  useless.     All  the  use  of 

it  consists  in  warding  off  a  danger,  which,  the 

nt  shews,  would  not  have  been  realized. 

Wherever   the  witness,   if  admitted,  would 

been   believed,  observe  the  consequence ; 

e    the  ground,  in  point  of  reason,  upon 

^idbch  the  law  rests.     The  jury,  who  have  seen 

witne»t> ;   who  would  have  heard  his  whole 

who  would  have  heard  him  cross-ex- 

and   had    the    opportunity  of  cross- 
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examining  him  themselves;  who  would  have 
heard  the  other  witnesses,  if  there  were  any ; 
who  would  have  seen  who  and  what  the  de- 
fendant and  the  prosecutor  are  ;  and  who 
would  have  observed  the  whole  complexion 
of  the  case;  the  jury,  who  would  have  had 
the  benefit  of  the  observations  of  the  counsel 
and  the  judge;  would  have  believed  his  rela- 
tion to  be  true.  The  law,  which  has  not  seen 
the  witness,  which  knows  nothing  of  accused 
or  prosecutor,  which,  in  a  word,  knows  nothing 
of  the  case,  pronounces  him  unfit  to  be  believed; 
and  so  unfit,  and  the  danger  of  hearing  him  so 
great,  that,  rather  than  run  the  risk,  it  chooses, 
as  the  lesser  evil,  to  license  the  commission  of 
all  sorts  of  offences  in  his  presence.  When  1 
said  the  law,  I  might  have  said  iXi^Judgt;  the 
single  judge,  to  whose  partial  and  hasty  con- 
ception, hurried  away  and  engrossed  by  some 
particular  incident  in  the  particular  case 
before  him,  it  first  occurred  to  lay  down  such 
a  rule. 

All  this  while,  the  admission  of  a  witness, — 
the  disallowance  of  the  rule  which,  on  the  ground 
of  any  supposed  objection  to  his  veracity,  for- 
bids him  to  be  heard,— would  not  preclude  the 
production  of  the  ground  of  objection,  whatever 
it  may  be  ;  the  record  (for  instance),  or  other 
evidence,  proving  his  having  been  convicted  of 
a  crime  reputed  infamous.  Wherever  the  pro- 
duction of  such  ground  of  objection  would  have 
had  the  eft'ect  of  preventing  the  jury  from  cre- 
diting his  evidence,  the  rule  is  superfluous  and 
useless.  The  only  case  where  it  ha.s  any  effect 
i»  that  in  which,  after  hearing  the  objection 
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him,   they  were  to  be  satisfied  of  its 

UistUficient  and  inconclusive,  and  to  credit 

testimony  notwithstanding. 

Against  danger  of  misdecision,  resulting  from 

ike  adUnisMon  of  a  lying  witness,  or  ratlier  of  a 

disposed  to  lie,  there  are  abundant  re- 

„l;  .     There  is  the  natural  sagacity  of  the 

/■ry ;  there  is  tlie  cultivated  sagacity  of  the 
/•dure  ;  there  is  the  perhaps  equally  cultivated, 
tod  jstill  more  keenly  sharpened,  sagacity  of  the 
eounsel  for  the  defendant ;  there  is,  in  penal 
eisei  (especially  in  cases  of  the  most  highly 
pcnml  nature),  the  candour  of  the  counsel  for  the 
prosecution.  For  (though,  in  cases  of  guilt,  the 
■ore  flagrant  the  guilt,  the  gi:eater  the  glory 
ted  thence  the  greater  the  zeal  of  the  defending 
el),  what  counsel  ever  presses  for  a  con- 
UOD,  in  a  case  any  way  serious,  of  a  defend- 
it  of  whose  iDnoceuce  he  is  himself  assured  ? 
Besides  all  these  securities,  there  is  in  this 
oomitiy,  after  all,  the  mercy  (which  in  this  case 
wouM  be  but  the  justice)  of  the  crown.* 

Where  is  the  consistency  between  this  utter 
rust  of  juries,  and  the  implicit  faith  bestowed. 


Tb»  case  of  Mac  Daniel  and  C^an,  the  treacherous  thief- 
r  W«x>d-<?o»spir4U>rs,  will  strikingly  illustrate  the 
of  otrtait).  i  '  iice  in  a  court  of  justice  for  a 

ftAaamry.     Tttcbi'  innocent  vrns,  in  the  estimation 

ti^httae  moiutc>»  in  iniquity,  a  price  not  too  great  to  be  paid 
fer  the  flirrit  giun.  The  rewaid  was  lo  be  obtained  at  any 
pncr:  ^  was  it  to  be  obtained?     Not  even  here  by 

pMvi-  '^  *  couTse  «(till  more  oblique,  and  which  re- 

romm^B^Kd  iimdf  to  tho«>e  vf  teran  {trnctitioners  in  criminal 
lis  Mi  Bore  feB»ibie  aikd  more  vafe.  The  crime  was  tir^t  to 
be  pradttced^  ra  ordet  to  be  related,    ^n  imaginary  crime 
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with  SO  much  affectation,  ou  the  decisions  they 
are  permitted  to  give  on  such  evidence  as  they 
are  permitted  to  receive  ?     When  a  parcel  of 
people  you  know  nothing  of,  except  that  they 
are  housekeeping  tradesmen,  or  something  of 
that  sort,  are  got  together  by  hap  hazard,  or  by 
what  ought  to  be  hap  hazard,  to  the  number 
of  twelve,  and  shut  up  tog^ether  in  a  place  from 
whence  they  cannot  get  out  till  the  most  obsti- 
nate among  them  has  subdued  the  rest ;  poli- 
tical orthodoxy  commands  them  to  be  looked 
upon  as  infallible.     I  have  no  great  opinion  of 
human  infallibility  ;  and  if  it  were  necessary  to 
believe  in  it,  1  would  go  to  work  by  degrees, 
and  begin  with  the  Pope.     All  I  contend  for 
(but  this  I  do  contend  for)  is,  that  these  twelve 
men,  whoever  they  are,  that  have  heard  what 
the  witness  had  to  say,  heard  him  examined 
and  cross-examined,  and  examined  him  them- 
selves as  long  as  any  of  them  thought  proper, 
are  more  likely  to  judge  right  as  to  whether  he 
has  spoken  truth  or  no,  than  a  judge,  who  lived 


would  not  have  served  their  purpose.  The  difficulty  of 
framing  a  tale  of  this  kind,  whicn,  tnough  false,  should  stand 
the  action  of  counter-interrogation  and  the  other  tests,  and 
obtain  credit  as  if  it  were  true,  was  too  formidable  to  be 
cncountere<l.  Their  plan  was,  first  to  engage  a  raan  really 
to  commit  a  crime,  of  the  circumstances  of  which  they  were 
apprized  :  for  the  convenience  of  having  memory  to  draw 
upon,  and  not  mere  imagination,  in  the  picture  which  the 
prosecution  of  their  scheme  called  upon  them  to  give  of  it 
at  the  trial,  in  the  character  of  witnesses.  Those  who  were 
not  to  be  withholden  by  any  other  consideration,  were  thus 
wiihholden  from  the  engaging  in  a  system  of  perjurious 
depredation  by  the  thoroughly  understood  and  continually 
contemplated  difficulty  and  danger  of  the  attempt. 
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centuries  ago,  who  never  set  eyes  on  the  man, 
nor  ever  heard  a  syllable  from  or  about  him  in 
■his  life,  is  likely  to  judge  right  on  the  question 
whether  the  man  would  say  true  or  no  if  he 
were  to  be  heard.  If  there  be  one  business 
that  belongs  to  a  jury  more  particularly  than 
another,  it  is,  one  should  think,  the  judging  of 
the  probability  of  evidence  :  if  they  are  not  fit 
to  be  trusted  with  this,  not  even  with  the 
benefit  of  the  judge's  assistance  and  advice, 
what  is  it  they  are  fit  to  be  trusted  with  ? 
Better  trust  them  with  nothing  at  all,  and  do 
without  them  altogether. 

A  question  continually  started  to  the  jury  by 
the  judge  is, — do  you  believe  this  evidence  ?  - 
and  it  happens  but  too  often  that  the  verdict 
declares  the  negative.  Indeed,  little  less  of 
their  attention  is  occupied  in  determining  with 
themselves  who  is  to  be  believed,  than  in 
drawing  inferences  from  the  evidence  on  which 
their  belief  has  been  bestowed.  In  all  these 
instances,  false  evidence  is  poured  in  upon 
them,  without  the  smallest  mark  to  distinguish 
it  from  the  true.  In  all  the  cases  of  exclusion, 
the  witness  presents  himself  with  a  mark  upon 
his  forehead,  pointing  out  the  reason  there  is 
for  looking  upon  his  evidence  as  likely  to  prove 
false.  If  he  did  not,  there  would  be  no  ground 
for  shutting  the  door  upon  him.  Habetfctnum 
in  cornu.  Are  men  more  in  danger  of  being 
deceived  when  they  have  warning  given  them, 
than  when  they  have  none  ? 

But,  when  the  testimony  of  a  witness,  being 
false,  is  not  believed,  the  very  falsehood  itself 
is  a  source  of  instruction,  and  security  against 
misdecision.  _ 
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Misdecision,  be  it  never  out  of  mind,  is  tlie 
only  real  evil ;  falsehood,  unless  in  so  far  as  it 
produces  misdecision,  none  at  all.  Yet,  to  no 
iuich  object  as  misdecision  is  the  eye  ever 
(lirected  by  lawyers :  of  no  such  \i  ord  is  any 
trace  to  be  found  in  their  books.  Falsehood  is 
the  great  and  only  object  of  all  fears.  What  ? 
would  you  lend  an  ear  to  falsehood  ?  Why 
not,  if  i'rom  falsehood  you  can  obtain  a  clue 
that  guides  to  truth  ?  Instruction  ?  do  you 
think  to  derive  instruction  from  a  liar  ?  Why 
not,  as  well  as  from  any  other  enemy  ? 

In  what  other  case  can  you  be  so  sure  of 
hearing  falsehood,  as  when  you  have  to  take  the 
examination  of  a  notorious  and  professional 
malefactor,  on  the  occasion  of  some  oflcnce  of 
which  he  stands  accused  1  Yet,  the  surer  you 
are  of  hearing  from  him  all  such  falsehoods  as 
promise  to  suit  his  purpose,  the  more  instructive 
and  satisfactory,  if  pertinent,  are  all  such  truths 
as  his  propensity  to  falsehood  has  not  enabled 
him  to  Keep  back. 

Be  the  deponent  who  he  may,  the  thread  of 
his  testimony  should  all  along  be  divided,  by 
the  eye  of  the  judge's  mind,^ — carefully  separated 
and  divided,  into  two  parts: — that  which  runs 
in  the  presumable  direction  of  his  wishes  ;  and 
that  which  runs  in  a  direction  counter  to  that 
of  his  wishes.  In  the  former  part,  so  far  as 
depends  upon  bias,  upon  interest,  may  be  seen 
a  sort  of  evidence  less  trustworthy  than  if  he 
were  indifferent ;  in  the  other,  a  sort  of  evi- 
dence more  trustworthy. 

The  severer  the  impending  evil,  on  the  score 
of  punishment,  or  on  any  other,  the  stronger,  of 
course,  will  be  a  man  s  wishes  to  avoid  saying 
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my  thing  that  may  help  to  subject  him  to  it ; 
tod  the  more  depraved  the  disposition  of  the 
■tan,    the    stronger    his   propensity,    on   every 
occasion,  to  pursue,  in  word  as  well  as  deed, 
die  course  indicated  by  the  wishes  of  the  mo- 
iMOt«  in   spite  of  all  suggestions  of  ultimate 
iDSerc«t  and  moral  obligation.    Both  these  con- 
^damxions  laid  toi^ether,  hence  it  is,  that,  of  one 
H^^Bof  every  malefactor's,  of  every  liar's,  evi- 
ieice*  (riz.  the  part  which  tells  against  himself), 
itB&y  be  said,  and  with  unquestionable  truth, 
ike  more  determined  the  liar,   the  better  the 
«ice.     As  to  the  ratio  of  the  trustworthy 
pan  to  the  untrustworthy,  it  will  depend  upon 
iheTerity-insuring  force  of  the  scrutinizing  ope- 
BtioDS  to  which  it  is  subjected. 

Filsehood  a  certain  cause  of  deception  and 
uadecision  ?  On  the  contrary,  in  how  many 
cnes  is  it  a  guide  to  truth,  a  security  for  recti- 
Urie  of  f'  n  ?     In  the  very  sort  of  case  in 

vkich  f:»  vi  is  most  probable,  deception, 

»a  consequence  of  it,  is  least  probable. 

Falsehood,  where  wilful,  forms  a  species,  a 

mtmt  instructive  and  useful  species,  of  evidence. 

It  forms  a   particular  modification  of  circum- 

ilmijal  r-  r'-^^e.     Falsehood  on  any  occasion 

ii  circQi'  -^d    evidence    of  criminality,   of 

Uinouency ;  of  consciousness  of  misbehaviour, 

<&  eithex  side  of  the  cause,  and  in  any  shape. 

When  a  person  labouring  under  suspicion  of 

e  Is  m  a  course  of  examination,  is  it  ge- 

"-  rcted  that  all  he  says  will  be  true  ? 

On  tJ  rary, — the  severer  the  punishment, 

and  the  stronger  the  persuasion  of  his  guilt, — 

1^  stronger  is  the  persuasion,  that,  so  far  as 

he  has  to  &ay  to  any  point,  will,  if  true. 
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tend  to  his  conviction,  (appearing  to  him,  as  it 
naturally  will,  to  have  that  tendency),  whatever 
it  may  happen  to  him  to  say  as  to  that  part  will 
not  be  true. 

Accordino^ly,  it  is  from  that  sort  of  source 
which,  with  the  fullest  and  most  universal 
assurance,  is  looked  to  as  a  source  of  false 
evidence,  that  whatever  assertion  operates  in 
favour  of  one  side  of  the  cause  (viz.,  to  the 
prejudice  of  the  interests  and  presumed  wishes 
of  him  whose  evidence  it  is)  is  regarded  as  the 
mo«t  satisfactory  of  all  evidence:  regarded, 
and  by  every  body:  the  very  lawyers  not 
excepted,  who,  to  guard  themselves  against 
deception,  arc  so  anxious  to  shut  the  door  of 
judicature  against  any  source  of  evidence  to 
which  it  can  by  possibility  happen  to  yield 
false  evidence.  But,  forasmuch  as  the  eyes  of 
all  mankind,  judges  themselves  not  excepted, 
are  universally  open  to  the  falsity  of  false  testi- 
mony, universally  upon  their  guard  against  de- 
ception from  the  source  that  wears  any  appear- 
ance of  yielding  it ;  how  can  it  be,  that,  on  the 
part  of  judges,  deception  by  reason  of  that  same 
evidence,  deception  from  whatever  false  evi- 
dence flows  from  that  source,  should  be  the 
certain,  or  so  much  as  the  preponderantly  pro- 
bable, consequence  ? 

Not  that,  even  in  the  cases  where  falsehood 
itself  is  looked  to  as  the  most  instructive  source 
of  information ;  not  that,  even  in  the  case  of 
persons  thus  circumstanced,  of  persons  from 
whom  falsehood  is  expected  in  a  larger  propor- 
tion than  from  any  others ;  not  that,  even  from 
them,  there  seems  reason  to  expect  that  false- 
hood should  come  in  greater  quantity  than  truth. 
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Truth,  even  in  these  eases,  will  be  the  genec'al 
rule ;  falsehood,  but  an  exception.  Take  what 
false  proposition  you  will,  there  will  be  three 
conditions  incident  to  the  utterance  of  it: — 
1.  that  it  appear  necessary  to  the  accomplish- 
ment of  the  deponent's  wishes,  (viz.,  for  acquit- 
tal, if  defendant,  and  so  in  otlier  cases)  :  2^  that 
it  be  not  too  palpably  false  to  exclude  a  pro- 
spect of  gaining  credence:  3.  that  it  be  not  of 
a  sort  to  expose  him  to  subsequent  punishment 
too  severe  to  be  risked. 

Symptoms  of  terror  and  confusion  exhibited 
in  deportment ;  non-responsion  ;  indistinct  and 
evasive  responsion  ;  all  these  indications  have, 
on  the  same  sort  of  occasion,  and  in  the  same^ 
character  of  circumstantial  evidence,  their  use, 
jtheir  universally  felt  and  acknowledged  use : 
jet  (such  is  the  instruction  derivable  from  false- 
hood) responsion,  direct  responsion,  is  on  the 
same  occasions  still  ])ressed  for;  as  being 
(though  replete  with  falsehood,  or  rather  for 
that  very  reason)  pregnant  with  a  sort  and 
degree  of  instruction  and  satisfaction,  over  and 
above  any  instruction  and  satisfaction  that  is  to 
be  derived  from  those  other  sources,  any  or  all 
of  them  put  together.  From  manifest  impro- 
bability on  the  face  of  it,  from  self-contradic- 
tion, from  counter-evidence,  from  any  of  these 
sources  detection  may  flow :  and  then  it  is  that 
(by  operating  as  evidence  of  character,  evidence 
much  more  conclusive  than  any  extraneous  tes- 
timony on  that  head,)  the  falsehood,  as  such, 
and  recognized  as  such,  affords  its  instruction, 
produces  its  effect  in  the  character  of  circum- 
stantial evidence. 

The  case  here  spoken  of,  is  that  of  a  persou 
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labouring  under  the  suspiciou  of  criminality, 
and  on  that  score  stationed,  by  an  act  of  the 
judge,  in  the  situation  of  defendant:  the  suit 
having  punishment  for  its  object,  real  or  pro- 
fessed. In  this  case,  where  any  objection  has 
been  made  to  the  propriety  of  receiving  evi- 
dence drawn  from  such  a  source,  from  the  lips 
or  pen  of  an  individual  placed  in  that  distress- 
ing situation,  it  has  been  rested,  not  on  the 
ground  of  danger  of  deception,  but  oh  a  very  dif- 
ferent ground,  certainty  of  vexation  on  the  pai  t 
of  the  defendant,  the  proposed  witness :  of 
which  in  its  place. 

True  it  is,  that  it  is  only  when  either  recog- 
nized, or  at  least  sus|>ected,  to  be  what  it  is, 
that  falsehood  becomes  thus  instructive,  be- 
comes a  fence  against  deception,  instead  of  a 
source  and  cause  of  it,  Equally  true  it  is,  that 
it  is  morally  impossible  that,  in  any  of  the  cases 
in  which  the  door  ever  has  been  shut  or  been 
proposed  to  be  shut  against  evidence  in  consi- 
defatiou  of  the  danger  of  deception,  the  falsity 
of  it  (whatsoever  falsity  it  may  happen  to  it  to 
contain)  should  fail  of  having  been  suspected. 

Thus  it  is,  that  exclusion  can  in  no  case,  on 
any  assignable  ground,  be  put  upon  cvidfeoce, 
without  wearing  on  the  face  of  it  a  proof  of  it» 
own  injustice,  a  proof  of  the  unsolidity  of  the 
ground. 

Will  it  be  said  that,  though  the  ground  of 
the  exclusion  be  just,  it  may  happen  to  the 
judge  not  to  be  apprized  of  the  justice  of  it? 
Admitting  the  case  to  be  realized,  the  utmost 
that  it  would  prove  would  be,  that  the  appro- 
priate arrangements  should  in  every  ca.se  be 
taken  for  making  sure  that  the  judge  shall  be 
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thus  aware  of  it.  What  then,  on  the  principle 
of  this  observation,  is  the  proper  course  ?  Not 
exclusion  to  be  put  upon  the  evidence,  but  in- 
slruction  to  be  given  to  the  judge.  But  this  is 
precisely  the  remedy  which,  as  a  succedaneum 
to  be  in  all  cases  substituteil  to  exclusion,  it  is 
the  object  of  these  pages  to  recommend. 

The  judge  who,  so  much  at  his  ease,  pro- 
nounces a  fact  not  true,  because  the  witness  by 
whom  the  existence  of  it  has  been  testified  may 
find  himself  a  gainer  in  the  event  of  its  being 
credited,  or  on  this  or  that  particular  occasion 
has  been  known  to  have  swerved  from  the  path 
of  probity ;  would  this  same  judge,  with  equal 
readiness,  pronounce  fhe  same  judgment,  were  a 
fact  of  the  same  description  to  call  for  his  deci- 
sion for  any  personal  purpose  of  his  own?  Not 
he,  indeed.  Because  a  servant  of  his  is  believed 
by  him  to  be  addicted  to  lying,  does  he  on 
that  account  lay  down  any  such  rule  to  himself, 
as  never  to  put  a  question  to  that  servant  in 
relation  to  his  own  conduct,  or  to  that  of  any 
other  servant?  Not  he,  indeed.  If  it  be  his 
misfortune  to  have  a  child  whose  character  is 
tainted  with  that  vice,  does  he  lay  down  any 
such  rule  in  his  dealings  towards  this  wayward 
cliild?  Not  he,  indeed.  The  judge  who,  on 
the  like  hastily  taken  grounds,  determines  that 
the  will  of  this  or  that  testator  shall  be  void, 
and  that  the  augmentation  or  diminution  in- 
tended to  be  made  by  it  in  regard  to  the  share 
of  this  or  that  one  of  his  children  shall  in  con- 
sequence be  without  effect, — the  same  judge, 
if,  with  a  view  of  making  an  augmentation  or 
diminution  to  that  same  amount  in  regard  to 
the  share  of  one  of  his  own  children,  he  has  to 
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make  inquiry  into  tacts,— docs  he  pay  so  much 
as  the  slightest  regard  to  any  of  these  exclusive 
rules  ?     Not  he,  indeed. 

Why  this  diflierence  ?  Because,  in  regard  to 
the  conclusion  he  forms  in  his  individual  capa- 
city, he  is  sincerely  desirous  that  it  be  just  and 
true :  whereas,  in  regard  to  the  conclusion  he 
forms  in  his  otiicial  capacity,  he  cares  not  a 
straw  whether  it  be  true  or  untrue.  In  this 
case,  all  his  concern  is  that  it  be  found  justiti- 
able ;  conformable  to  the  standard,  whether  in 
the  way  of  statute  law  or  jurisprudential  law, 
to  which,  by  his  superiors  and  the  public,  his 
decisions  are  expected  and  required  to  be  found 
conformable. 


Sect.  II. — Prafrnhk  source  of  this  branch  of  the 
exchmonarif  sif^tcm — //a*  inco/isistv/tcics. 

TiiE  closer  we  look  into  the  oriii^in  of  this 
system  of  exclusion,  the  more  thoroughly  we 
may  be  convinced  of  its  hoUowness  and  in- 
justice. 

By  whom  have  the  exclusions  been  put  ?  By 
the  legislator,  in  the  way  of  statute  law  ?  No; 
but  by  the  judge,  in  the  way  of  jurisprudential 
law. 

If  by  the  legislator,  operating  in  the  way  of 
statute  law;  the  ground  for  it,  though  still  un- 
tenable, would  not  have  been  so  completely 
hollow.  To  the  legislator,  in  his  situation,  it 
might  have  been  competent  to  say,— -the  judge, 
I  fear,  will  not  be  sufficiently  upon  his  guard 
against  evidence  thus  circumstanced :  the  safe 
course  will  be  to  exclude  it;  and  so,  excluded 
it  shall  be  :   I  will  not  trust  himwith  it.    Here, 
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II  already  shewn,  this  would  have  been  short- 

■ghCedness,    rashness,     error;    inconsistency, 

bowpever,  there  would  have  been  none. 

But  from  the  judge,  nothing  could  have  been 

'f    ni»  MDsistent,  nothing,  on  any  other  sup- 

-     -a  lii^n  that  of  improbity,  more  absurd.    I 

ifti  trust  myself  with  this  evidence  :  it  will 

Uecti-  :  I  am  not  upon  my  guard  against  it. 

bnic. }  conceivable?  Had  it  been  prevalent, 

ibe  practice  of  taking  the  examination  of  the 
Moxlant,  on  a  capital  or  other  criminal  charge, 
iLiiii  could  have  taken  place.  Yet,  on  the 
continent  of  Europe,  in  the  seat  of  Rome-bred 
kw,  from  whence  the  doctrine  of  exclusion  was 
frobably  imported  into  England,  such  exami- 
ntioo  was  and  is  not  only  customary  but  in- 
dbpensable. 

what  then  ?  Ought  deafness,  as  well  as  blind- 
aett,  to  be  among  the  attributes  of  Justice  ?  Is 
tke  story  of  the  Syrens  not  fable,  but  history  ? 
ind  is  every  man,  every  ruffian,  that  comes 
before  you,  a  Syren  ?  «o  that,  wherever  there  is 
pOMibiiity  of  falsehood  in  evidence,  there  is  no 
lafety  for  you  but  in  stopping  up  your  ears? 
No,  learned  sir:  no  more  than  you,  you  who, 
tf  honesty  can  thus  reason,  arc  an  (Edipus  or  an 
tlyiges.  Such  diffidence,  beyond  that  of  the 
BHMit  inexperienced  virgin,  is  it  credible,  in  the 
flIsatioD  of  him  who  never  awakes  in  the 
^nmliiij  but  to  see  the  fate  of  men  lying  at 
I 

'hed  to  jud^e  of  the  veracity  or  cor- 

:  .  a  man  speaking  to  a  matter  of  fact? 

is  it  then  that  you  are  qualified  for?     Is 

this  your  occupation  ?     Day  by  day,  on  one 
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occasion  or  other,  is  not  this  the  occupation  of 
every  man  that  breathes  ? 

But  no ;  improbity,  in  some  shape  or  other, 
presents  to  the  difficulty  a  sohition  much  more 
natural  than  is  presented  by  the  hypothesis  of 
any  such  morbid  diffidence.  Tlve  origin  of  the 
exclusive  system  lies  deep  in  the  recesses  of 
distant  time :  it  dates  in  ages  of  barbarism ; 
ages,  in  comparison  of  which  tlic  present, 
whatever  may  be  the  dream  of  vulgar  prejudice, 
is  the  age  of  virtue. 

Corruption  as  likely  a  cause  as  any  ;  gross 
and  determined  partiality  :  whatsoever  bond  of 
connexion,  —  sympathy,  common  interest,  or 
bribery,— may  have  been  the  cause.  In  judica- 
ture, corruption,  in  the  worst  cases,  must  have  a 
pretence  ;  and  how  many  pretences  have  been 
acted  upon,  still  more  shallow  and  unplausible 
than  this?  Shallow  as  this  is,  the  system  of 
nullihcation  stands  not,  in  any  part  of  it,  upon 
any  equally  specious  grounds. 

Indolence,  a  cause  at  all  times  adequate  to 
the  effect :  a  cause  still  adequate  to  the  pro- 
duction of  it,  even  now  that,  on  these  higher 
seats,  within  the  English  pale  at  least,  corrup- 
tion even  in  its  most  refined  shape  may  be 
pronounced  rare,  .confined  to  cases  of  a  parti- 
cular sort;  and  in  its  grosser  shapes  probably 
without  example. 

This  man,  were  I  to  hear  him,  would  come 
out  with  a  parcel  of  lies.  It  would  be  a  plague 
to  hear  him :  I  have  heard  enough  already : 
shut  the  door  in  his  face. 

As  sheep  follows  sheep,  judge,  in  the  tech- 
nical  system,    follows   judge.      Here,    quoth 
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such  or  such 


judge  B,  is  a  man,  who, 
score,  lies  under  a  temptation  to  speak  false. 
In  this  or  that  shape,  iii  the  situation  he  is  in, 
he  has  an  interest  in  the  cause.  Exactly  in 
this  sort  of  situation  was  a  man  whom  my 
brother  A  (though  it  is  so  long  ago,  I  remem- 
ber it  as  if  it  had  been  but  yesterday)  would 
not  hear.  Exactly  in  the  same  situation?  In 
respect  of  exposure  to  temptation,  perhaps? — 
Yes.  But  when  brother  A  refused  to  hear  the 
man,  perhaps  it  was  that  he  had  already  heard 
witnesses  to  the  same  fact  till  he  was  tired, 
and  on  the  same  side. 

Suppose  a  riper  age  :  history  of  judicial  trans- 
actions brought  to  light  in  bits  and  scraps,  at 
the  command  of  booksellers,  (no  thanks  to 
legislators  or  to  lawyers).  Of  the  cause  of  sus- 
picion, a  short  indication ;  but,  as  to  the  ab- 
sence or  presence  of  other  evidence  to  the  same 
or  a  different  fact  on  the  same  side,  a  man 
might  be  a  much  bettor  reporter  than  rc[>orters 
commonly  are  (or  at  least  used  to  be),  without 
thinking  of  it.* 

The  grounds  of  suspicion  in  evidence  may  be 
ranked  under  four  cases. 

•  It  seetos  much  more  probable,  that  the  exclusion  of  evi- 
dence originated  in  the  ignorance  of  an  uncivilized  aj^e,  than  in 
the  sinister  interest  of  thejudg:e.  In  a  nide  state  of  society, 
where  tlie  art  of  extracLui<f  trulli  from  the  lips  of  a  witness  is 
not  understood,  and  where  teslitnonics  arc  counted,  not 
weighed,  it  seems  to  have  been  the  universal  practice  to  strike 
out  of  the  account  the  testimony  of  all  witnesses  who  were 
considered  to  be  under  tlie  influence  of  any  mendacity-pro- 
moting cause.  Exclusionary  rules  of  evidence  have  nowhere 
been  carried  so  far  as  under  the  systems  of  procedure  which 
have  been  the  least  fettered  wilh  technicaJitits,  Take,  for 
instance,  the  Hindoo  law  of  evidence.  See  Alill'f  Hiitory  of 
British  India,  book  11.  chap.  iv. — Editor 
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1.  The  fact  spoken  to,  not  the  fact  itself 
which  is  in  question,  but  a  fact  supposed  to  be 
connected  with  it ;  so  connected  with  it,  that 
the  existence  of  the  evidentiary  fact  at!'ords  a 
reason  for  inferring  tlie  existence  of  the  fact 
thus  evidenced  to.  This  is  circumstantial  evi- 
dence, considered  as  contradistinguished  from 
direct. 

2.  The  information  in  question  not  delivered 
immediately  from  the  source  of  the  inlbrmation 
(the  person,  the  thing,  or  the  script,  from  which 
it  is  derived).  This  is  transmitted  evidence,  con- 
sidered as  contradistinguished  from  immediate  : 
hearsay  evidence,  tranRcri[>titious  evidence,  in 
their  inhnitely  diversifiable  degrees  of  remote- 
ness from  the  source- 

3.  The  evidence  in  question  not  collected  or 
delivered  in  the  best  mode;  not  delivered  under 
the  influence  of  those  securities  for  trustworthi- 
ness, which  are  commonly,  and  might  be  gene- 
rally, employed  for  securing  the  correctness 
and  completeness  of  the  mass  of  information  : — 
sanction  of  an  oath,  examination,  cross-exami- 
nation, hxation  by  writing,  and  so  forth.  In 
this  rank  are,  in  their  own  nature,  and  without 
the  default  of  any  person,  all  casually-written 
documents,  such  as  letters  and  memorandums  : 
and,  by  the  default  of  the  legislator  or  the  judge, 
all  evidence  collected  in  any  mode  inferior 
in  efficiency,  from  a  source  from  which  evi- 
dence might,  without  preponderant  collateral 
inconvenience  in  the  sha)>e  of  expense,  vexation, 
and  delay,  be  collected  in  the  best  shape.  Ex- 
amples:— affidavit  evidence;  nakedly  assertive 
discourse  (as  in  unsworn  pleadings) ;  and  evi- 
dence collected  pcrjudican  solum ^  sific  purtibus. 
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4.  The  person  who  is  the  source  of  the  in- 
formation, exposed  to  some  assignable  cause  of 
suspicion,  affecting  the  trustworthiness  of  his 
statements. 

Here,  then,  are  four  causes  of  weakness  in 
the  evidence,  of  which  the  one  here  in  question 
is  but  one.  In  the  other  three  cases,  either 
no  exclusion  at  all  is  put  upon  the  evidence,  (as 
in  the  case  of  circumstantial  evidence  in  gene- 
ral) ;  or  an  exclusion  is  put  in  some  instances, 
not  put  in  others,  according  to  a  system  of  in- 
finitely diversified  and  inconsistent  rules,  (as  in 
the  case  of  the  different  modifications  of  un- 
original and  casually-written  evidence  above 
mentioned) ;  or  the  weakness  of  the  evidence 
in  the  state  in  which  it  is  delivered,  or  offered 
to  be  delivered,  is  the  act  and  deed  of  the  ex- 
clusionist  himself:  he  himself  bespeaking  it  m 
a  weak  and  bad  shape,  refusing  to  receive  it  in  a 
better  shape, — even  when,  in  the  best  possible 
shape,  it  would  be  received  with  less  collateral 
inconvenience,  as  above. 

This  same  psychological  epicure,  the  delicacy 
of  whose  palate  refuses  all  aliment  that,  in  its 
nnconcocted  state,  presents  a  suspicion  of  any 
the  slightest  taint,  will  notsufl'er  it  to  be  served 
up  to  any  table  of  his  own,  for  his  own  use, 
unless,  by  cooks  from  his  own  kitchen,  it  has 
been  brought,  by  a  process  of  mortification,  into 

sort  of  carrion  state. 

A  degree  of  ridicule  attaches  itself  to  the 
labour  of  him  who  perseveres  in  combating  with 
the  arm  of  reason  a  practice  in  the  production 
of  which  improbity  and  imbecility  took  undis- 
tinguishable  part.s,  and  in  which,  as  soon  almost 
as  the  idea  is  started,  any  one,  whose  eyes  are 
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not  determinedly  closed,  may  see  that  reason 
had  never  any  share. 

Witnesses,  each  of  them  with  a  mark  of 
suspicion  stamped  upon  liis  forehead,  present 
themselves  to  the  English  exclusionists  for  ad- 
mittance. Blindfolded  by  a  bandage  borrowed 
certainly  not  from  justice,  but  from  knavery  or 
prejudice,  some  of  them  he  rejects,  in  consi- 
deration, as  he  says,  of  the  mark  ;  and  in  regard 
to  those,  the  objection,  in  the  jargon  of  English 
jurisprudence,  goes  to  the  competenci/ :  others 
of  them  he  admits,  notwithstanding  the  mark; 
and  as  to  these,  the  objection  goes  only  to  the 
credit :  in  plain  English,  amounts  to  nothing, 
produces  no  effect  at  ail. 

The  whole  assemblage  of  suspicious  charac- 
ters being  thus  distinguished  into  two  groups, 
whose  lot  is  so  diii'erent,  the  elect  and  the  repro- 
bate ;  a  requisition  that  would  be  to  be  made, 
(if  reason  had  any  share  in  the  concern),  is, 
that  some  sign  should  be  shewn,  by  which  it 
might  be  made  to  appear  that,  in  the  least  re- 
probate of  the  reprobate,  the  force  of  the  cause 
of  suspicion  is  greater  than  in  any  of  the  elect  : 
or,  if  this  be  too  much  to  require,  that,  at  the 
least,  in  an  average  man  of  the  reprobate,  the 
force  of  that  same  cause  was  greater  than  in  an 
average  man  of  the  elect. 

Such  criterion,  then,  is  it  any  where  to  be 
found  ?  So  far  from  it,  that,  on  the  contrary, 
instances  will  be  found,  instances  to  an  in- 
definite extent,  in  which,  where  the  force  of 
the  cause  of  suspicion  is  at  its  maximum,  or 
but  a  hair's  breadth  below  it,  the  proposed 
witnCvSs,  is  admitted  notwithstanding, — admitted 
into  the  class  of  comj^etent  witnesses :  where 
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iorce  IS  ai  its  minimum,  a  quantity 
!cl\    ideal,   utterly  incapable  of  ever  having 
ly  tbe  smallest  efl'ect  in  practice,  the  witness 
'    ^      11. • 

lape  in  which  it  may  happen  to  testi- 
.  to  be  coliected,  has  just  been  mentioned  as 
aocoioong  the  sources  of  the  weakness  to  which 
efidence  is  subject.  On  this  ground  an  argu- 
aeot  may  be  built  by  the  exclusionists  :  let  us 
har  it. 

In  Rome-bred  procedure,  the  means  of  de- 
tecting or  preventing  mendacity  are  so  perfectly 
.  that  it  would  be  dangerous  in  the 
ee  to  admit  evidence  from  any  but 
tbe  purest  and  most  unsuspected  source.  Par- 
ties not  admitted  :  no  questions  asked  but  in 
a  wlusperitig  room,  as  between  confessor  and 
penitent,  by  the  judge :  no  counter-interroga- 
tioo,  (for  the  cross-examination  of  Rome-bred 
Eiw  is  an  abuse  of  words,  the  peuner  df  the 
counter-interrogatious  knowing  nothing  of  the 
iBSvers  to  the  interrogations) :  no  counter- 
evidence,  for  we  keep  the  evidence  as  close 
&6  possible,  lest  there  should  be.  Not  a  crea- 
lo  hear  the  evidence,  but  one  who  cares 
straw  whether  it  be  true  or  false.  Thus 
umstanccd,  the  evidence  is  true  or  untrue, 
or  '  V  according  to  the  source  from 

it  Under  such  a  system,  ought 

any  thing  under  the  degree  of  angelic  purity 
to  be  heard  ? 

nswcr:  No,  most  certainly.     Accordingly, 
m  time  comes  when  angels  can  be  sub- 

pctoaUf  under  such  a  system  there  is  but  one 


See  the  fullowtng  ch^iptere. 
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proper  course,  which  is,  to  exclude  every  body. 
Tliat  done,  if  you  think  it  better  to  receive  evi- 
dence than  to  decide  without  evidence,  you  will 
admit  the  evidence  in  a  shape  in  which  it  is  tit 
to  be  received . 

The  argument,  such  as  it  is,  serves,  in  the 
manner  we  have  seen,  to  justify  the  application 
of  the  exclusionary  system  to  the  cases  in 
which  the  evidence  is  collected  in  the  Roman 
mode.  It  will  operate  still  more  strongly  in 
favour  of  the  application  of  it  to  evidence 
received  in  the  English  affidavit  mode. 

Be  this  as  it  may;  certain  it  is,  that,  under 
the  Rome-bred  system  (upon  the  continent, 
understand),  the  exclusionary  system  has  been 
carried  to  still  greater  lengths  than  under  the 
English ;  and  accordingly,  under  the  former, 
compared  with  the  latter,  if  the  mischief  be 
greater,  the  inconsistency  is  less. 

The  rules  of  evidence  are  the  same  in  equity 
as  in  law.  So  it  has  been  said,  and  always 
without  exception,  any  number  of  times  over, 
by  chancellor  after  chancellor.  It  is  not  true  ; 
but,  so  far  as  it  is  true,  in  point  of  consistency 
at  least,  so  much  the  worse.  The  worse  the 
mode  of  collection,  the  more  select  ought  to  be 
the  evidence.  There  ought  to  be  gradations 
upon  gradations ;  valves  behind  valves.  One 
exclusionary  system,  for  evidence  in  causes 
tried  by  or  before  a  jury;  another,  for  causes 
tried  in  equity  ;  another,  for  causes  tried  by 
learned  common  law  judges,  upon  affidavit  evi- 
dence. Single-refined  might  do  for  the  jury- 
box  ;  none  but  double-refined  ought  ever  to  be 
received  into  an  examiner's  office ;  none  but 
Ireble-refined  ever  handed  up  to  the  bench. 
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Thus  stands  it  in  point  of  consistency :  how 
in  point  of  fact  ?  In  the  shape  of  affidavit  evi- 
ibce,  every  tliiog  is  good,  from  every  body ; 
from  plaintifiTs,  from  defendants,  from  felons, 
irwn  perjurers-  Present  your  evidence  to  a 
bnied  judge,  he  cares  not  where  it  comes 
from,  so  it  come  in  a  bad  shape ;  in  a  shape 
b which  it  is  filable  and  filed;  anglich,  in  a 
iape  in  which  fees  are  paid  upon  it. 
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IMPROPRIETY  OF  £XCLUS[ON  OU  THE  GROUNP. 
OF  INTEREST. 


Sect.   I.  —  Interest   in  general,   not  a  proper 
ground  of  ejciusion.  **/ 

Seeing  that  deception  is  so  far  from  being 
a  certain,  so  far  from  being  even  a  prepon- 
derantly probable,  consequence  of  falsity  in 
evidence,  even  when  the  existence  of  the  falsity 
is  certain ;  it  seems  almost  a  superfluous  task 
to  shew,  that  to  regard  any  of  those  circum- 
stances which  have  been  held  as  grounds  of 
exclusion,  as  being,  in  any  state  of  things  what- 
ever, to  a  certainty  productive  of  falsehood  in 
the  evidence,  is  a  presumption  altogether  un- 
warrantable. 

The  impropriety  of  it  will  appear  in  a  clearer 
and  stronger  light,  when  we  come  to  view,  one 
by  one,  the  several  alleged  causes  of  exclusion, 
for  security  against  deception  ;  the  several  cir- 
cumstances, of  which,  falsity  in  the  evidence 
has  been  regarded  as  the  necessary,  or  at  least 
preponderantly  probable,  result. 

lo  begin  with  the  article  of  interest.  I  say 
here,  not  sinister  interest,  but  interest  without 
addition :  for  such  is  the  expression  employed 
in  the  boolcs  of  £ngUsh  jurisprudence. 


Chap.  III.] 


INTEREST. 


85 


Oil  this  occasion,  as  on  every  other,  to  under- 
stand what  interest  means,  we  must  look  to 
motives  :  to  understand  what  motive  means,  we 
must  look  to  pain  and  pleasure,  to  fear  and 
hope :  fear,  the  expectation  of  pain  or  loss  of 
pleasure ;  hope,  the  expectation  of  pleasure  or 
exemption  from  pain.  The  causes  of  physical 
motion  and  rest  are  attraction,  impulse,  and  so 
forth :  the  causes  of  psychological  motion  and 
rest  are  motives.  Action,  or  (in  opposition  to 
action)  rest, — action,  whether  positive  or  nega- 
tive,^— action,  without  motive,  without  interest, 
is  an  effect  without  a  cause. 

It  is  not  out  of  every  sort  of  pleasure,  out  of 
every  sort  of  pain,  that  a  motive,  an  interest,  is 
(at  least  in  a  sense  applicable  to  the  present  pur- 
pose) capable  of  arising.  Some  pleasures,  some 
pains,  are  of  too  ethereal  and  perishable  a  nature 
io  excite  an  interest,  to  oj^erate  in  the  character 
of  a  motive. 

The  pleasures  and  pains  which  present  them- 
selves as  capable  of  acting  in  that  character, 
have,  in  another  work,*  been  reduced  to  a  cer- 
tain number  of  heads. 

In  the  estimation  of  vulgar  prejudice,  there 
is  a  natural  alliance  between  improbity  and 
intelligence,  between  probity  and  imbecility. 
In  the  estimate  of  discernment,  they  are  differ- 
ently grouped :  improbity  and  hebetude ;  pro- 
bity and  intelligence. 

Ignoramus  has,  for  the  purpose  of  this  topic, 
composed  his  system  of  psychology.      What  is 
it?     A  counterpart  to  the  learned  Plowden's  . 
system  of  mineralogicai  chemistry :    equal  as 
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touching  its  simplicity;  equal  as  touching  its 
truth.  Two  parent  metals,  sulphur  and  mer- 
cury :  the  mother,  sulphur ;  the  father,  mer- 
cury. Are  they  in  good  health?  they  beget 
the  noble  metals :  are  they  in  bad  healtli  ( 
they  beget  the  base.  Fortes  crcantur  Jhriibus 
et  bonis. 

With  minds  of  every  class  the  mind  of  the 
lawyer  has  to  deal.  Of  the  structure  of  the 
human  mind  what  does  the  lawyer  know  ? 
Exactly  what  the  grub  knows  of  the  bud  it 
preys  upon.  By  traclition,  by  a  blind  and 
rickety  kind  of  experience,  by  something  re- 
sembling instinct,  he  knows  by  what  sophisms 
the  mmds  of  jurymen  are  poisoned;  by  what 
jargon  their  understandings  are  bewildered ; 
how,  by  a  name  of  reproach,  the  man  who 
asks  for  the  execution  of  the  laws  and  the  for- 
mation of  good  ones  is  painted  as  an  enemy, — 
the  judge  who  by  quibbles  paralyzes  the  laws 
which  exist,  and  strains  every  nerve  to  prevent 
their  improvement,  is  pointed  out  as  an  idol  to 
be  slutted  with  adoi-ation  and  with  offerings. 

In  the  view  taken  of  the  subject  by  the  man 
of  law ;  to  judge  of  trustworthiness,  or,  at 
least,  of  fitness  to  be  heard,  interest  or  wo 
interest  is  (flagrant  and  stigmatized  impro- 
bity apart)  the  only  question.  Men  at  large 
are  not  under  the  action  of  any  thing  that  can 
with  propriety  be  expressed  by  the  name  of 
interest;  therefore  they  are  to  be  admitted. 
Is  a  man  exposed  to  the  action  of  any  thing 
that  can  be  designated  by  that  invidious  name  ? 
So  sure  as  he  is,  so  sure  will  his  testimony  be 
false.  Enough  :  all  scrutiny  is  unnecessary  : 
'^shut  the  door  in  his  face. 
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Simstej"  interest -^  the  term  and  the  distinc- 
[tion   are   alike   unkoown    to    them.       Sinister 
interest  ?      Every   thing   that  can    be    called 
interest  is  in  their  eyes  sinister. 

Sinister  interest,  a  term  so  well  known  to 
moralists  and  politicians,  is  altogether  unknown 
to  lawyers,  who  have  at  least  equal  need  of  it. 

What,  then?  Is  it  that  there  are  certain  sorts 
of  interests  that  are  always  sinister  interests, 
while  there  are  other  sorts  which,  if  language, 
ike  heraldry,  were  made  by  analogy  instead  of 
by  accident,  would  be  called  dexter  interests? 
No,  truly.  No  sort  of  interest  that  is  not 
capable  of  being  a  sinister  interest ;  no  sort 
of  interest  that  is  not  capable  of  being  a  dexter 
interest.  Acting  in  a  direction  to  draw  a  man's 
conduct  aside  from  the  path  of  probity,  any  sort 
of  interest  may  be  a  sinister  interest :  actiug  in 
a  direction  to  confine  a  man  s  conduct  within 
the  path  of  probity,  every  sort  of  interest  is  a 
dexter  interest.  The  modification  of  probity 
here  in  question  is  veracity.  Any  interest 
acting  in  a  direction  to  draw  his  conduct  aside 
from  the  line  of  veracity,  is  a  sinister  interest, — 
say,  in  this  case,  a  mendacity-prompting  or 
instigating  interest:  every  interest  acting  in  a 
direction  to  confine  his  discourse,  his  conduct, 
his  deportment,  within  the  path  of  truth,  of 
verity,  of  veracity,  is  a  dexter  interest ;  say,  in 
this  case,  a  veracity-securing  interest. 

Man  in  general  not  interested,  devoid  of 
interest?  His  testimony  not  exposed  to  the 
action  of  interest?  Say  rather  (for  so  you 
must  say  if  you  would  say  true),  no  man,  no 
man's  testimony,  that  is  not  exposed  to  the 
action  of  interest. 
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Well :  and  that  interest  a  sinister  one  i  Not  it, 
indeed.  So  far  from  it,  there  is  no  man  whose 
testimony  is  not  exposed  to  the  action  of,  is 
not  acted  upon  by,  at  least  three  regular  and 
standing,  commonly /wwr,  forces  of  this  kind; 
all  tending  to  coniine  his  conduct  within  the 
path  of  probity,  his  discourse  and  deportment 
within  the  path  of  veracity  and  truth. 

1.  Motive  belonging  to  the  physical  sanc- 
tion. Aversion  to  labour :  love  of  ease:  trouble 
of  inventing  and  uttering  a  false  statement, 
which,  to  answer  its  purpose,  must  be  so  ela- 
borated and  dished  up  as  to  pass  for  true. 

2.  Motive  belonging  to  the  political  sanc- 
tion. Fear  of  legal  punishment ;  viz.  if  it  be  a 
case  in  which  (as  in  general)  punishment  stands 
annexed  by  the  legislator  or  the  judge  to  false 
and  mendacious  testimony. 

3.  Motive  belonging  to  the  moral,  or  say 
popular,  sanction.  Fear  of  shame,  in  case  of 
detection  or  unremoved  suspicion. 

4.  Motive  belonging  to  the  religious  sanc- 
tion. Fear  of  supernatural  punishment,  in  this 
world  or  in  the  world  to  come. 

Of  these  four  motives,  the  three  first  have 
more  or  less  influence  on  every  human  mind ; 
the  last,  i)robably,  on  most  minds. 

On  most  minds,  did  1  say  ?  On  all  without 
exception,  if  the  English  lawyer  is  to  be  be- 
lieved :  for,  by  a  contrivance  of  his  own,  he 
has  shut  the  door  against  all  witnesses  on  whose 
hearts  motives  of  this  class  fail  of  exerting  their 
due  influence.* 

In  the  above  list  we  may  see  tlie  regular 

*  Vide  infr4,  chap.  ^. 
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which  are  upon  duty  on  all  occasions  to 
the  heart  and  the  tongue  against  the 
iodnctions  to  mendacity.  But,  in  addition  to 
riKse,  there  may  be,  by  accident,  any  number 
c'     "  IT  as  auxiliaries  in  their  support. 

iN  ive  (even  these  tutelary  ones  not 

excepted)  to  which  it  may  not  happen  to  act  in 
direction  of  a  seductive  one ;  no  motive, 
and  above  these  tutelary  ones,  to  which  it 
ijf  not  happen  to  act  also  in  the  direction  of 
\  tntelar>'  one.  For  what  motive  is  there  to 
«ih)cb  it  has  not  happened,  does  not  con- 
tinually happen,  to  be  employed  in  stiraulat- 
iog  mc'U  to  actions  of  all  sorts,  good  and  bad, 
A  the  way  of  rewan.1 ;  in  restraining  them  from 
ictkxis  of  ali  sorts,  in  the  way  of  punishment?* 
Between  two  opposite  propositions,  both  of 
zm  absurd  in  theory,  because  both  of  them 
iotisly  false  in  fact,  the  choice  is  not  an 
^Wuy  one.  But  if  a  choice  were  unavoidable, 
the  absurdity  would  be  less  gross  to  say,  No 
flan  w^ho  is  exposed  to  the  action  of  interest 
apeak  false, — than  to  say,  No  man  who  is 
to  the  action  of  interest  will  speak 
Of  a  roan's,  of  every  man's,  being  sub- 
'o  the  action  of  divers  raendacity-re- 
*•,  ..-..-.ii:  motives,  you  may  be  always  sure:  of 
his  being  subjected  to  the  action  of  any  men- 
dMity-promoting  motives,  you  cannot  be  always 
asf^> 

Bat  suppose  you  were  sure.     Does  it  follow, 
becattse  there  is  a  motive  of  some  sort  prompt- 


•  %m  Dook  1.  TiiEOftETic  Grounds.    Chap.  11.   Moral 
#i(arr0CtiifM  and  completeness  in  testimony. 
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ing  a  man  to  lie,  that  for  that  reason  he  will 
lie  ?  That  there  is  danger  in  such  a  case,  is  not 
to  be  disputed  :  but  does  the  danger  approach 
to  certainty?  This  will  not  be  contended.  If 
it  did,  instead  of  shutting  the  door  against  some 
witnesses,  you  ought  not  to  open  it  to  any.  An 
interest  of  a  certain  kind  acts  upon  a  man  in  a 
direction  opposite  to  the  path  of  duty  :  but  will 
he  obey  the  impulse  ?  That  will  depend  upon 
the  forces  tending  to  confine  him  to  that  path : 
upon  the  prevalence  of  the  one  set  of  opposite 
forces  or  tlie  other.  All  bodies  on  or  about  the 
earth  tend  to  the  centre  of  the  earth :  yet  all 
bodies  are  not  there.  All  mountains  have  a 
tendency  to  fall  into  a  level  with  the  plains : 
yet,  notwithstanding,  there  are  mountains.  All 
waters  seek  a  level :  yet,  notwithstanding,  there 
are  waves. 

In  a  machine,  motion  or  rest  will  depend 
upon  the  proportion  between  the  sum  of  the 
impelling  and  the  sum  of  the  restraining  forces: 
in  the  human  mind  the  result  will  be  the  same. 
Every  thing  depends  upon  proportions  ;  and  of 
any  proportions  in  tlie  case,  the  man  of  law 
takes  no  more  thought  than  the  machine  does. 

Upon  the  proportion  between  the  impelling 
aud  the  restraining  forces  it  depends,  whether 
the  waggon  moves  or  no,  and  at  what  rate  it 
moves  :  upon  the  proportion  between  the  men- 
dacity-promoting and  the  mendacity-restrain- 
ing forces  it  depends,  whether  any  mendacity 
be  produced  or  no,  and  in  what  degree  and 
quantity.  Any  interest,  interest  of  any  sort 
and  quantity,  sufficient  to  produce  mendacity? 
As  rational  would  it  be  to  say,  any  horse,  or 
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dog,  or  flea,  put  to  a  waggon,  is  sufficient  to 
move  it :  to  move  it,  and  set  it  a  running  at  the 
ace  of  a  mail  coach. 

In  the  human  mind  there  is  a  force  to  which 
there  is  nothing  exactly  correspondent  in  the 
machine  ;  the  force  of  sermbility  :  of  sensibility 
with  reference  to  the  action  of  the  various  sorts 
of  pains  and  pleasures,  and  their  respective 
sources,  in  the  character  of  motives. 

Take  what  every  body  understands,  money : 
for  precision's  sake,  take  at  once  10/. ;  the  10/. 
of  the  day,  whatever  be  the  ratio  of  it  to  the 
10/.  of  yesterday  :  to  the  present  purpose,  de- 
preciation will  not  affect  it.  This  10/.,  will  its 
action  be  the  same  in  the  bosom  of  Croesus  as 
of  Irus  ?  in  the  bosom  of  Diogenes,  as  in  that 
of  Catiline  ?  No  man  will  fancy  any  such 
thing  for  a  moment :  no  man,  unless,  perad- 
venture,  it  have  happened  to  him  to  have  been 
stultified  by  legal  science. 

In  each  individual  instance,  whether  menda- 
city (temptation  presenting  itself)  shall  be  pro- 
duced or  no,  will  depend  upon  four  distinguish- 
able quantities :  quantities  above  indicated. 
On  the  one  side,  1.  sum  of  the  mendacity- 
promoting  motives  ;  2.  the  patient's  sensibility 
to  ditto.  On  the  other  side,  3.  sura  of  the  men- 
dacity-restraining motives,  regularly  acting  and 
occasional ;  4.  patient's  sensibility  to  ditto. 
Upon  these  several  quantities :  consequently 
upon  the  ratio  or  proportion  of  the  stim  of  the 
quantities  on  the  one  side  to  that  of  the  quan- 
tities on  the  other.  Of  the  proportion,  the  ex- 
clusionist  knows  not  any  thing  :  he  knows  not 
any  of  the  quantities ;  he  will  not  suffer  him- 
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self  to  know  any  thing :  he  regards  mendacity 
as  certain  :  he  excludes  the  evidence. 

Of  none  of  these  several  quantities  can  any 
thing  be  known  or  conjectured,  without  exami- 
nation and  sifting  of  the  evidence.  Nothing 
can  be  known  without  experiment :  and  he 
will  not  sutJer  experiment  to  be  made. 

It  is  in  psychology  as  in  ship-building  and 
navigation.  Suppose  the  ship's  way  to  depend 
upon  the  joint  action  of  six  influencing  circum- 
stances; six  jointly  acting,  but  mutually  con- 
flicting, causes ;  and  these,  each  of  them,  say 
(for  supposition's  sake)  of  equal  force.  If,  in 
the  investigations  and  reasonings  "on  this  sub- 
ject, so  much  as  one  of  the  six  be  omitted,  error 
is  the  inevitable  consequence :  the  forms  of 
mathematical  language,  instead  of  a  check  to 
the  error,  will  operate  but  as  a  cloak  to  it.  The 
vessel  will  be  in  one  part  of  the  world,  while 
the  Lagranges  and  the  Eulers  are  proving  it  to 
be  in  another. 

In  this  respect,  what  course  of  ratiocination 
has  been  pursued  by  lawyers,  debating  on  the 
ground  of  established  systems  ?  Of  the  whole 
catalogue  of  motiv€*s,  each  capable  of  acting 
ujion  the  will  with  the  most  etticient,  all  conse- 
ijuently  with  a  practically  equal,  force,  they  have 
taken  observation  of  perhaps  one,  perhaps  two ; 
while  on  each  side,  or  (what  is  worse)  on  one 
side  only,  the  will  of  the  patient  has  been  acted 
upon  by  perhaps  twice  or  thrice  the  number. 
What,  in  consequence,  has  been  the  justness 
of  the  conclusion  ?  Much  about  what  it  would 
be  in  navigaticm,  if  calculations  made  for  a  sub- 
marine vessel,  or  an  air-balloon,  were   to  be 
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applied  to  a  ship  of  ordinary  make  and  size: 
or  as  if,  in  calculating  the  course  of  an  ordinary 
vessel,  no  account  were  taken  of  the  depth  of 
water  drawn  by  her,  or  of  the  position  of  her 
sails. 

In  this  state  of  the  progress  made  by  lawyers 
in  the  theory  of  psychology,  no  wonder  if  we 
should  find  the  theory  and  practice  on  the 
subject  of  evidence  in  no  better  plight  than  na- 
vigation was  among  the  most  polished  nations 
of  Europe,  when  the  scene  of  it  was  confined 
to  the  Mediterranean,  and  when,  dreading  to  lose 
sight  of  land,  the  navigator  crept  along  the  shore. 

Between  these  two  otherwise  resembling  cases, 
there  is,  however,  one  very  material  and  lament- 
able difference.  In  navigation,  ignorance,  de- 
ficient in  adequate  power,  erred  by  over-caution 
and  timidity :  in  jurispnidence,  ignorance, 
supersaturated  with  jx)wer,  is  driven  aground 
continually  by  hastiness  and  rashness. 

It  would  be  tedious,  and  surely  by  this  time 
superfiuous,  to  pursue  absurdity  on  this  ground 
through  all  its  mazes. 

No  presumption  so  slender,  which  is  not, 
under  some  established  system,  taken  for  con- 
clusive :  if  fact,  notorious  or  provable  fact,  nm 
counter,  it  makes  no  difl^^erence.  Mendacity  is  pre- 
sumed from  affection;  from  bare  wishes  :  wishes 
themselves  are  presumed  from  situations,  from 
relations.  Brother  will  be  for  brother,  master  for 
servant,  servant  for  master,  and  so  on.  What? 
when  you  see  them  fighting  with  one  another 
every  day?  Is  it  for  his  excessive  fondness 
for  Abel,  that  Cain  would  have  been  excluded 
by  you  ?     No  matter  :  it  makes  no  tliftbrence. 

Among  the  causes  of  exclusion  in  Scotch  juris- 
prudence, imported  or  not  from  the  Continent, 
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is  this :  if  a  man  applies  to  either  party,  tender- 
ing his  testimony.* 

Observe,  first  the  absurdity  of  this  exclusion, 
and  then  the  mischievousness  of  it. 

Absurdity.  What?  On  the  north  side  of  the 
Tweed,  does  no  such  affection  exist  in  any 
human  bosom  as  the  love  of  justice  ?  In  a  leg:al 
bosom,  it  seems,  no;  any  more  than  on  the  south 
side.  To  the  man  born  blind,  all  colours  are 
alike  unknown  :  but  was  ever  blind  man  found 
absurd  enough  to  deny,  or  thoughtless  enough 
to  forget,  the  existence  of  colours  ? 

Mischievousness.  Mischief  the  1st-  A  man 
saw  you  robbed,  beaten,  left  for  dead :  him, 
you,  for  your  part,  did  not  see :  you  were  too 
much  engaged.  To  him,  you,  on  your  part, 
cannot  apply  to  testify  what  he  saw ;  for  you 
know  not  that  he  saw  any  thing :  to  yourself, 
he,  on  his  part,  must  not.  Did  you  proffer  that 
testimony  of  yours  to  the  plaintiff^  asks  the  advo- 
cate on  the  other  side.  Yes,  I  did.  Oh!  then, 
away  with  you  ;  tell  it  any  where  else  you  will, 
you  must  not  tell  it  here:  so  sure  as  you 
opened  your  mouth,  so  sure  you  would  be  per- 
jured. 

Mischief  the  2d.  Directions  to  worthless 
witnesses  :  to  all  who,  in  the  school  of  technical 
jurisprudence,  have  learnt  to  hate  justice:  to 
all  who  are  in  fact  (if  any  such  there  be)  as 
worthless  as  the  man  of  law  supposes  every 
man  to  be.  If  you  see  any  man  barbarously 
injured,  and,  to  earn  a  bribe,  or  save  the 
trouble  of  testifying,  you  desire  he  should  be 
without  remedy,  go  and  oHer  him  your  service. 
If  you  see  a  man   purloining  public  money. 
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making  laws  for  honour,  breaking  them  for 
.profit,  don't  stand  upon  rules  of  evidence  esta- 
blished for  the  plain  purpose  of  giving  impunity 
to  malefactors ;  don't  slink  under  a  plea  that 
■will  ruin  you  with  every  man  who  has  any  re- 
gard for  justice;  go  to  the  prosecutor  at  once, 
and  force  upon  him  your  evidence:  the  more 
obtrusive  your  address,  the  surer  you  may  make 
yourself  of  destroying  the  competency,  and,  if 
that  won't  do,  the  credibility,  of  your  evidence. 

To  this  rule,  such  is  its  absurdity,  it  can 
hardly  have  happened  to  be  frequently  acted 
upon :  but,  like  every  other  absurd  and  mis- 
chievous rule  of  which  the  system  is  composed, 
it  lies  in  readiness,  well  adapted  to  serve  a  cause 
too  desperate  to  be  served  by  less  vile  means ; 
perfectly  adapted  to  afford  to  long-robed  ini- 
quity the  necessary  pretence. 

In  this  example,  we  may  see  a  specimen  of 
the  sort  of  evidence  on  the  ground  of  which  the 
technical  lawyer  builds  a  pretence  for  the  ex- 
clusion of  other  evidence.  In  partial  aifection, 
say  rather  in  preferable  regard,  he  sees  evi- 
dence, and  that  conclusive  evidence,  of  perjury ; 
as  if  to  wish  well  to  your  friend,  and  to  perjure 
yourself  for  him,  were  inseparable.  In  the 
mere  act  of  saying,  I  saw  so  and  so,  and  am 
ready  to  testify  what  I  saw,  they  see  evidence 
of  partial  affection,  Scotico-jargonice  partial 
counsel :  as  if  it  were  impossible  without  injus- 
tice to  wish  to  declare  to  justice  what  he  saw. 

Compare  Scotch  and  English  Judicial  science. 
In  Scotland,  for  informing  the  conscience  of 
learned  judges,  no  spontaneous  witnesses  receiv- 
able. In  England,  for  informing  consciences  of 
the  same  learned  texture,  no  witnesses  receivable 
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but  willing  ones.*  Such  is  the  metamorphosis 
undergone  by  learned  Justice  in  her  passage 
from  one  side  to  the  other  of  the  Tweed.  Be- 
tween mlling  and  spontaneous  there  is  certainly 
some  difference :  the  expression  has  carefully 
preserved  it.  Let  jurisprudence  make  the  most 
of  it :  there  is  not  an  atom  to  be  lost. 

Observe,  on  this  ground  as  on  so  many  others, 
the  consistency  of  the  men  of  law,  and  especially 
English  law.  Delinquency,  according  to  them,  is 
not  ever  to  be  presumed.  Yet,  as  often  as,  on 
the  ground  of  danger  of  deception  through  false- 
hood, they  exclude  evidence,  what  is  it  they  do 
but  presume  delinquency  t  What  is  it,  as  often 
as  on  this  ground  they  exclude  testimony  that 
would  otherwise  be  received  by  them  in  the 
character  of  evidence, — ^what  is  it  they  do  but  to 
presume  perjury?  Actual  perjury,  no;  because 
their  providence  has  prevented  it:  actual  per- 
jury, no  more  than  actual  murder,  when,  tlie 
pistol  or  gun  having  been  fired,  a  tutelary  hand 
has  just  had  time  to  beat  down  the  guilty  hand 
in  the  act  of  pulling  the  trigger  :  actual  perjury 
not  committed,  but  the  state  of  the  mind  exactly 
as  if  it  had. 

Perjury  presumed,  not  indeed  for  the  punish- 
ing of  the  presumed  perjurer,  but  forthe  inflicting 
punishment,  or  (if  that  be  not  the  word)  vexa- 
tion, on  an  innocent  and  injured  man :  vexation 
to  au  unlimited  extent. 


•  For  their  own  iise,  English  judges,  learned  ones  at  least, 
(as  [has  been  so  often  mentioned)  receive  no  testimony  hut  in 
the  affidavit  shape.  But  no  man  can  be  compolled  to  give 
his  testimony  in  this  «hape.  llie  appropriate  summons,  the 
tmbpaoiA  ad  tatijicanduon^  applies  not  to  this  shape. 
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i»ttpp06e  the  excluded  testimony  necessary  to 
■Tc  the  life  of  a  man  capitally  prosecuted,  as 
in  murder :  here,  one  man  being  presumed  an 
■tended  perjurer,  another  man  supers  death.* 

SlCT.  11,  —  Peculiar  impropriety  of  exclusion  on 
Ike  ground  of  pecuftiaty  interest ;  and  absurd- 
\6c9  of  English  law  under  this  head. 

[f ,  on  the  ground  of  interest  generally  con- 
''-- "^  — if^  QH  tiie  ground  of  any  other  species 
>t  in  particular, — the  unreasonableness 
of  exciu«ion  is  demonstrable;  it  is  in  the  in- 
of  pecuniacy  interest  that  it  is   most 
►le.     In  the  case  of  any  other  species  of 
►t ;   the  interest  not  having  any  palpable 
ical  cause,  the  quantity  of  which  might 
as  an  index  and  measure  of  its  force  ;  the 
of  it  where  it  is  strong,  the  weakness 
where  it  is  weak,  is  not  so  universally 
jBanifest  and  incontestable.     Suppose,  for  ex- 
\,  it  be   contended   that  enmity,  known 


.f4>o  had  an  estate  pur  atiter  vie,  the  auter  vie 
"^i  of  one  on  trial  for  a  capital  crime,  would  his 
ff  in  English  law,  be  admitted  at  the  instance  of  the 
1    lc«ve    the   question,    a   maiden  one,  for  the 
of  future  contingent  quibblers.     But  this  I  know,  that 
»e  a.  judge,  and  it  were  a  way  with  me  upon  the  bench 
ft  kindness  to  a  friend's  friend,  the  man   should   be 
or  not,  as  f  pleased.     Hang  or  not  hang,  I  should  be 
jioi  ofnlj  of  mj  job,  but  of  ray  praise.     Loading  the 
fdcMn,  I  sliCMild  have  praise  for  my  justice  ;  exonerating  it, 
fcr  my  hiunafiity :  the  job  should  determine  which. 

Bat  Im  this  as  it  may,  in  the  case  of  interest,  pecuniary 
■meat ;  in  die  case  of  improbity,  as  evidenced  by  felony 
md  coonctioo  thereof,  there  could  be  no  doubt. 
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enmity,  is  a  reasonable  ground  of  exclusion. 
Enmity,  like  any  other  passion,  is  variable  ad 
injinitum  in  degree :  capable  of  existing  in  any 
the  lowest  degree,  as  well  as  in  the  highest.  But 
the  force  of  enmity,  as  of  almost  every  other 
passion  except  the  love  of  money,  can  no  other- 
wise be  measured  than  by  its  effects :  so  that 
if  in  this  or  that  instance  no  visible  effects  have 
followed  from  it,  the  only  proof  of  which  the 
existence   and   action   of  it   is    susceptible  is 
wanting  to  the  case.     In  the  instance  of  pe- 
cuniary  interest,    the    argument   stands    upon 
a  very  different  footing.     Without  reckoning 
the  variations  in   degree,   residting   from    the 
variations  in  the  degree  of  opulcnco  of  which 
the  pecuniary  circumstances  of  the  party  are 
susceptible ;    the  degrees  of  which   tiie   force 
of  pecuniary    interest  is   susceptible   are   not 
only  prodigiously  numerous,  but  also,  in  the 
lowest    degrees,    susceptible    of  an    existence 
as  palpable  and  ponderable  as  in  the  highest. 
As  a  thousand  pounds,  applied  in  the  shape 
of  reward,   will   be   recognized   as   acting   on 
the  mind   in   the  character  of  a  lot  of  pecu- 
niary interest,    with   a   force   proportioned    to 
its  amount ;  so  in  like  manner  will  a  shilling,  a 
penny,  or  a  farthing.     The  legislator,  and  the 
administrator,  the  great  dealers  in  this  species 
of  ware,  can  as  well  cut  out  in  pennyworths' 
and  farthing's  worths  the  portion  of  i)ecuniary 
interest  which  they  may  be  minded  to  create, 
as  in  hundred   pounds'  worths  and  thousand 
pounds  worths  ;  and  how  questionable  soever, 
«r  even  hopeless,  the  influence  of  this  specie»i 
lOf  aOerest  may  be,  when  broken  down  into 
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ibeie  minute  and  almost  impalpable  lots,  yet 

ike  existence  of  it  in  this  case  is  not  less  mani- 

Jm  and  indisputable  than  in  the  other. 

"^        it  is  that,  in  the  instance  of  pecuniary 

It,   the    impropriety  of  the   exclusion   is 

to  view  by  a  circumstance  which  has 

ao  pbce  in  any  other.    Generally  speaking,  no 

species  of  interest  appears  so  much  as  to 

but  in  cases  in  which  it  acts,  not  with 

>le  force  only,  but  with  effect.     It  is 

seen  to  exist,  but  where  it  is  seen  to  act; 

is   seen  to  act,  but  where  it  is  seen   to 

iph.     Far  otherwise  is  it  with  pecuniary 

The  portions  in  which  it  is  seen  to 

are  in  many  instances  so  minute,  that  in 

instances  the  notion  of  its  prevalence  is 

tw  palpably   absurd   to   be   embraced,  or  so 

■M&  as  pretended  to  be  embraced,  by  any 

body.       Who,   for  instance,   speaking   of  the 

people  of  England,  would  take  upon  himself 

lenaintain,  with  a  grave  face,  that  the  majority 

of  tbem  would  be  ready,  upon  all  occasions, 

each  of  them  to  perjure  himself  for  the  value 

of  a  farthing?     Propositions,  however,  far  be- 

jtaA  this  in  extravagance,  have  been  implicitly 

led    by   many   a   decision   that,   on   this 

has  issued  from  English  benches.     An 

corresponding  to  some  minute  fraction 

of  a  farthing,  has  in  many  instances  been  as- 

nmed  as  a  legitimate  cause  for  the  exclusion 

of  a  witness,  on  the  sole  ground  of  the  pe- 

csoiary  interest  generated  by  that  cause. 

In  vain  would  it  be  to  say,  that  this  is  among 

cases  in  which  we  cannot  draw  the  line ; 

that,  therefore,  in  order  to  shut  out  the 

in    the  cases  in  which   the   sinister 
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influence  exerted  on  it  by  this  species  of 
interest  would  be  operative,  and  productive 
of  the  apprehended  ill  effect,  we  must  be  con- 
tent to  shut  it  out  in  many  instances  in  which, 
manifestly  enough,  it  cannot  be  operative.  The 
very  impossibility  of  drawing  a  line,  a  proper 
line,  any  where,  is  an  argument,  and  that  of 
itself  a  conclusive  one,  against  the  exclusionary 
principle.  A  line  of  this  sort  (it  must  be  con- 
fessed) would,  in  whatsoever  place  drawn,  be 
an  improper  one.  But,  by  the  principle  of 
exclusion,  a  line  of  this  sort  is  not  only  drawn, 
but  drawn  at  the  very  worst  place  possible. 
There  is  an  impropriety  in  drawing  the  line, 
for  example,  at  the  sum  of  forty  shillings;  and 
in  laying  down  any  such  proposition  as  that 
which  is  implicitly  contained  in  the  Court  of 
Conscience  Acts,  that  a  man  is  not  to  be 
trusted  to  give  his  evidence  in  a  case  where 
he  has  a  sum  of  money  to  that  amount  at  stake 
upon  the  result  of  it.  There  is  an  impropriety. 
Why  ?  In  the  first  place,  because  (setting 
aside  all  such  inscrutable  circumstances  as 
those  which  consist  of  psychological  idiosyn^ 
crasies,  affecting  the  sensibility  of  the  indvidual 
in  question  to  the  respective  action  of  the 
improbily-and-mendacity-restraining  motives), 
there  are  some  incomes  to  which  four  hundred 
pounds  are  not  more  than  forty  shillings  to 
others.  In  the  next  place,  because,  even  sup- 
posing it  clear,  in  the  mstance  of  any  particular 
individual,  antecedently  to  experience,  that 
forty  shillings  would  constitute  a  temptation 
sufficiently  strong  to  engage  him  in  the  path  of 
perjury, — supposing  it  possible,  1  say,  to  find 
sufficient  reason  for  predicating  this  of  a  sum 
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of  forty  ahiUings* — it  would  not  be  possible  to 
iod  sufficient  reason  for  refusing  to  predicate 
a  of  a  sum  of  thirty-nine  shillings.  But,  by  the 
im  of  exclusion  drawn  where  it  is  drawn,  this 
dfect  is  predicated,  not  only  of  a  sum  of  forty 
thsUiQgs  or  of  a  sum  of  thirty-nine  shillings,  but 
dfaggm  less,  and  much  less,  than  the  thirty-ninth 
aribrtieth  part  of  the  smallest  piece  of  base  metal 
dill  ever  came  out  of  a  mint :  and  this  by  a 
iweepiog  and  unbeodiug  rule,  by  which  people 
lali  degrees  of  opulence  as  well  as  indigence, 
CrcESu&es  as  well  as  the  Iruses,  the  Dives 
well  as  the  Lazaruses,  are  excluded  in  the 

Tlie  force  with  which  a  motive  of  a  pecuniary 
IdimI  acts  upon  the  mind  of  a  given  individual, 
will  be  in  the  ratio  of  the  sum  in  question  to 
pc-cuniaiy'  circumstances.  In  England,  two 
iriduals  may  be  found,  one  of  them  belong- 
to  the  most  numerous  class,  the  income 
one  of  whom  is  to  that  of  the  other 
M  500  to  1.  All  other  circumstances  set 
aade,  the  force  with  which  a  given  sum  acts 
l|nB  the  mind  of  one  of  these  individuals,  will 
be  but  one  five  hundredth  part  of  the  force 
vith  which  it  acts  upon  the  mind  of  the  other. 
Yet  (supposing  this  rule  to  be  observed)  if,  on 
loeoimt  of  his  being  acted  upon  by  the  prospect 
«f  guning  in  this  way  a  given  sum,  the  testi- 
wumj  of  the  poorer  of  the  two  individuals  in 
qm  1111111  is  to  be  rejected,  so  must  that  of  the 
n^er.  The  same  effect,  and  that  a  certain  one, 
■  to  be  ascribed  for  this  purpose  to  two  forces, 
of  which  the  one  is  in  truth  but  the  five  hun- 
part  of  the  other. 
Great  Britain,  an  estate  of  the  value  of 
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20,000  guineas  a  year,  or  thereabouts,  has  been 
known  to  be  at  stake  upon  the   event   of  a^ 
single  cause :  value,  at  thirty  years'  purchase^H 
600,000  guineas.     A  guinea  contains  a  little 
more  than  1000  farthings:  this  same  sum,  then, 
applied  to  persons  whose  incomes  stand  at  dif 
ferent  points  in  the  scale,  irom  the  highest 
the  lowest,  is  capable  of  acting  on  them  re- 
spectively Nvith  1000  different  degrees  of  force  : 
600,000  being  the  number  of  guineas,  multi- 
plying the  600,000  by  the  1000,  here  then  are 
600,000,000   different    degrees    of  force   with 
which  the  mind  of  man  is  capable   of  being 
acted  upon  by  this  one  motive  called  pecuniary 
interest,  to  which   by  this  rule  one  and  the 
same  degree  of  force  (and  that  in  every  case  an 
irresistible  one)  is  ascribed. 

Thus  different  are  the  degrees  of  force  with 
which  this  one,  among  so  many  causes  of  false- 
hood, (checked  by  the  action  of  so  many  counter 
causes,  of  so  many  causes  of  truth),  tends  to 
the  production  of  its  effect :  degrees,  which,  by 
the  identity  of  the  denomination  given  to  them, 
viz.  pt'cuniarif  interest^  are  represented  as  being 
the  same.  From  the  mere  consideration  of  this 
diversity,  it  must  be  sufficiently  evident,  that,  in 
a  vast  number  of  the  instances  in  which  this 
cause  of  falsehood  has  place,  its  influence  must, 
practically  speaking,  be  equal  to  0;  not  capable 
of  surmountinEC  the  mere  vis  inerticE  of  the 
human  mind,  supposing  this  cause  of  action 
to  stand  alone,  unopposed  by  any  other: 
whereas  the  whole  force  of  the  standing  causes 
of  truth  is  what  it  has  to  encounter  in  every 
instance,  without  reckoning  the  force  of  such  of 
the  causes  of  truth,  the  action  of  which  is  but 
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occasional.  Yet  this  is  the  cause,  and  indeed 
stands  at  the  head  of  the  list  of  the  causes,  the 
face  of  which  is,  by  the  rule  which  assumes  it 
a  ground  of  peremptory  exclusion,  regarded 
being  in  every  instance  infinite  and  irre- 
Uble  :  certain,  at  least,  of  preponderating  over 
the  eum  of  all  other  forces  —  of  all  causes  of 
tth — to  which  it  can  happen  to  stand  opposed 
it. 

If  there  were  any  sort  of  witnesses  imagin- 
ible  against  whom  it  were  prudence  to  shut 
At  door,  the  sort  of  witnesses  against  which 
law  is  so  decided  to  shut  the  door  are  pre- 
ly  those  to  whom  it  may  be  thrown  open 
Ifast  danger.  All  witnesses  being  exposed 
to  seductive  influence,  all  witnesses  being  dan- 
gerous, those  will  be  least  dangerous  against 
wfcom  men  are  most  upon  their  guard:  such  are 
"^         on  whose  foreheads  the  force  of  the  se- 
m  is  written  down  in   figures.     A  cloud 
res   the  workings   of  friendship,   a   cloud 
iroU'es  the  workings  of  enmity,  a  cloud  in- 
kc8  the  workings  of  love :  the  existence  of 
ssion,  the  force  of  its  action,  every  thing 
involved  in  darkness.    No  juryman,  no  stran- 
r,  scarcely  even  the  closest  intimate,  can  form 
estimate  of  the  degree  of  the  enmity,  the 
icndfihip,  or  the  love  :  experience  may  have 
lewn  him  no  such  enmity,  no  such  friendship, 
•Qcb  love.     But  every  man  knows  what  ten 
igs  is,  what  twenty  shillings  is,  and  what 
^fUflerence  :  every  man  knows  the  value, 
feels  the  power,  of  money.     Every 
man'knows  that  allowances  are  to  be  made  for 
Few  raen  are  disposed  to  make  less  allow- 
Ice  than   truth  requires,  for  the  force  of  its 
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action  on  other  people.  Few  men  are  disposed 
to  set  the  incorruptibility  of  other  men  at  too 
high  a  rate,  or  the  force  of  corruption  at  too 
low  a  one  :  few  men  in  whom  suspicions  thus 
grounded  are  in  any  danger  of  not  being  carried 
up  to  the  full  limits  of  the  truth ;  few  in  whom 
they  are  not  much  more  apt  to  be  carried  be- 
yond the  truth  than  to  fall  short  of  it. 

Of  the  force  of  money,  on  whatever  occasion 
acting,  the  judge  sitting  on  his  bench  is  fully 
aware  and  acutely  sensible.  Agreed :  but  is 
there  any  other  human  being  to  whom  that 
force  is  a  secret  ?  Sits  there  that  old  woman 
any  where  (not  to  confine  ourselves  to  benches) 
who,  on  hearing  a  report  made  to  her  by 
another  old  woman,  forgets  to  ask  herself  in 
what  way  and  degree  (if  in  any)  the  reporting 
old  woman  may  have  to  gain  or  lose  by  the 
credit  given  or  not  given  to  her  report? 

What?  can  the  man  of  law  be  sincere  in 
thinking  that  no  sort  of  men  understand  either 
the  value  of  money,  or  the  influence  of  it  upon 
testimony,  but  himself? 

In  this  case,  therefore,  the  advantage  ex* 
pected  from  exclusion  of  evidence,  in  the  cha- 
racter of  a  security  against  deception  and  con- 
sequent misdecision,  is  more  plainly  ideal  than 
in  any  other :  the  reason  in  favour  of  the  ex- 
clusion more  palpably  frivolous.  And  yet  it  is 
to  this  modification  of  interest,  that  exclusion 
on  the  score  of  interest  is  in  a  manner  confined 
by  English  jurisprudence. 

In  the  eyes  of  the  English  lawyer,  one  thing, 
and  one  thing  only,  has  a  value :  that  thing  is 
money. 

On  the  will  of  man,  if  you  believe  the  £ng- 
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lawyer,  one  thing,  and  one  thing  only,  has 
ice  :    that  thing  is  money.     Such  is  his 
«j8tem  of  psychological  dynamics. 
If  you  will  believe  the  man  of  law,  there  is 
jiucb  thing  as  the  fear  of  God ;  no  such  thing 
ift  regard  tor  reputation  ;  no  such  thing  as  fear 
legal  punishment ;   no  such   thing  as   am- 
no  such  thing  as  the  love  of  power ;  no 
:h  thing  as  filial,  no  such  thing  as  parental, 
'dfeclion ;  no  such  thing  as  party  attachment ; 
00  sach  thing  as  party  enmity ;  no  such  thing 
i»  public  spirit,  patriotism,  or  general  benevo- 
;    no  such  thing  as  compassion ;  no  such 
as  gratitude ;  no  such  thing  as  revenge. 
fhtLt  comes  to  the  same  thing), — weighed 
it  the  interest  produced  by  the  value  of  a 
J,  the  utmost  mass  of  interest  producible 
from  the  action  of  all  those  affections  put  toge- 
ther vanishes  in  the  scale. 

Add  self-preservation,  if  you  please ;  self- 
pceservation  from  whatever  be  the  worst  of 
evils,  death  not  excepted  :  the  farthing  will 
ftill  be  heaviest.  *'  A  pin  a  day  is  a  groat  a 
year."  Instead  of  the  farthing,  put  in  a  pin,  the 
mult  will  be  still  the  same.^ 

Kuder  jurisprudential  law,  in  cases  in  which  a  penalty  is 
lo  the  poor  of  the  parish,  and  thence  in  exoneration  of 
Irahle  inhabitants,  the  evidence  of  a  parishioner  could 
•  heard  to  convict  a  man  of  an  offence  subjecting;  hiin  to 
"WWttBitj  of  five  shiUings  thus  applicable.  Instead  of  five 
duOin^tt,  mj  one  sbillin°;:  examples  might  be  found: — poor's 
ikuT,  mpeace.  Take  a  parishioner  of  Marybone,  and  coni- 
pate  bow  mnch  more  or  less  than  that  of  a  pin  the  value  of 
Itit  iluue  of  the  one  shilling  or  the  five  shillings  would  be. 

CoaeM  a  statute  to  remedy  this :  and,  under  the  auspices  of 
Iswacd  eentlenien,  instead  of  confining  the  remc<ly,  as  might 
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Romance,  romance !  True  ;  but  it  is  the 
romance  of  real  life.  The  picture  here  drawn  of 
the  human  mind  is  romantic  enough,  no  doubt; 
but  as  to  the  account  here  given  of  that  picture, 
nothing  was  ever  more  strictly  true.  Such  are 
the  decisions  of  the  sage  of  law ;  such  his  every 
days  practice;  such  his  opinions,  such  his 
thoughts :  unless,  on  learned  benches,  decision 
and  practice  run  on  without  thought. 

For  a  farthing,  for  the  chance  of  gaining  the 
incommensurable  fraction  of  a  farthing,  no  man 
upon  earth,  no  Englishman  at  least,  that  would 
not  perjure  himself.  This  in  Westminster  Hall 
is  science :  this  in  Westminster  Hall  is  law. 
According  to  the  prints  of  the  day,  180,000/. 
was  the  value  of  the  property  left  by  the  late 
Duke  of  Bridgewater.  For  a  fraction  of  a  far- 
thing, Aristides,  with  the  duke's  property  in  his 
pocket,  would  have  perjured  himself. 

One  decision  1  meet  with,  that  would  be 
amusing  enough,  if  to  a  lover  of  mankind  there 
could  be  any  thing  amusing  in  injustice.  A 
man  is  turned  out  of  court  for  a  liar, — not  for 
any  interest  that  he  has,  but  fdr  one  which  he 
supposed  himself  to  have,  the  case  being  other- 
wise. Instead  of  turning  the  man  out  of  court, 
might  not  the  judge  have  contented  himself 
with  setting  him  right  ?  Would  not  the  judge's 
opinion  have  done  as  well  as  a  release?*  The 
pleasant  part  of  the  story  is,  that  the  fact  on 


bftve  been,  to  the  individual  parish  in  which  in  the  individual 
Ctse  the  evidence  had  tieen  lost,  actually  extends  it  to  all  the 
parishes  in  all  England.  O  heroic  probity  !  O  portentous 
reach  of  thought!  Thus  is  jurispnideiice  mended!  thus 
statute  bookft  filled  ! 

•  Vide  infr^,  chap.  vij.  Re»toratioss  to  competemtf . 
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which  the  exclusion  was  grounded  could  not 
have  been  true.  For,  before  the  witness  could 
be  turned  out  of  court  for  supposing  himself  to 
have  an  interest,  he  must  have  been  informed 
of  his  having  none :  consequently,  at  the  time 
when  he  was  turned  out,  he  must  have  ceased 
to  suppose  that  he  had  any. 

Another  offence  for  which  I  find  a  man  pro- 
nounced a  liar,  seems  to  make  no  bad  match 
with  the  foregoing :  it  was  for  being  a  man  of 
honour.  '*  Oh  ho !  you  are  a  man  of  honour,  are 
you?  Out  with  you,  then;  you  have  no  busi- 
ness here."  Being  asked  whether  he  did  not 
look  upon  himself  as  bound  in  honour  to  pay 
costs  fur  the  party  who  called  him,  supposing 
him  to  lose  the  cause,  and  whether  such  was 
not  his  intention  ;  his  answer  was  in  the  af- 
firmative, and  he  was  rejected.  It  was  taken 
for  granted  that  he  would  be  a  liar.  Why  ? 
Because  he  had  shewn  he  would  not  be  one. 
If  instead  of  saying  yes  he  had  gaid  no,  who 
could  have  refused  to  believe  him  ?  and  what 
would  have  become  of  the  pretence? 

By  the  supposition,  the  witness  is  a  man  of 
iper-ordinary  probity:  moral  obligation,  naked 
Ibaoral  obligation,  has  on  him  the  force  of  law. 
What  is  the  conclusion  of  the  exclusionist  ? 
That  this  man  of  uncommonly  nice  honour  will 
be  sure  to  perjure  himself,  to  save  himself  from 
incurring  a  loss  which  he  cannot  be  compelled 
to  take  upon  himself.* 


•  Both  these  extravagancies  have  been  set  aside  by  later 
decisions.  A  witness  cannot  now,  according  to  Phillipps,  be 
excluded  on  account  of  his  believing  himsellto  be  interested. 
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To  observe,  in  an  instructive  point  of  view, 
the  cases  where  the  exciusionist  runs  a  tilt,  as 

nor  on  account  of  his  coasidering-  himself  bound  in  honour  to 
pay  the  costs.  See  PhiUipps,  i.  50,51.  The  former  point, 
however,  seems  to  be  still  tloubtful.  See  Phillipps,  note  (1) 
top.  52. 

Another  of  the  absurdities  of  English  law,  in  respect  to  the 
exclusion  grounded  on  pecuniary  interest,  is  very  well  ex- 
posed in  the  following  passage,  extracted  from  a  review  of 
the  Trnitcs  des  Preuves  JudiciaireSf  in  the  79th  Number  of 
the  Edinburgh  Review  :  — 

"  Take  as  an  example  the  case  of  forgery.  Unless  the 
crime  has  been  committed  in  the  presence  of  witnesses,  it  can 
only  be  proved  (in  the  proper  sense  of  the  word)  by  the  indi- 
vidual whose  name  is  said  to  have  been  forged.  Yet  that 
person  is  the  only  one  whom  the  law  of  England  prohibits 
from  proving  the  fact;  a  strange  prohibition,  for  which  some 
very  strong  reason  will  naturally  be  sought.  The  reason  to 
be  found  in  the  books  is  this,  that  the  party  has  an  interest  in 
pronouncing  that  paper  forged,  for  the  enforcement  of  which 
be  may  be  sued  if  it  is  genuine :  and  this  would  be  true,  if  the 
event  of  the  criminal  inquiry  were  admitted  to  alfect  his 
interest,  when  the  holder  proceeds  in  a  civil  suit  to  enforce 
the  supposed  obligation.  But  it  is  also  an  indisputable  rule, 
that  the  issue  of*tiie  trial  for  forgery,  whellier  condemnation 
or  discharge,  is  not  permitted  to  have  the  least  effect  upon 
this  liability  :  the  criminal  may  be  convicted,  and  yet  the 
party  whose  name  appears  to  the  instrument,  may  be  fixed 
with  the  debt  in  a  civil  proceeding  ;  or  he  may  be  acquitted, 
and  yet  the  genuineness  of  the  handwriting  may  hereafter  be 
questioned,  and  its  falsehood  established.  How,  then,  can 
the  anomaly  of  this  exclusion  be  explained?  It  seemB  that 
legal  antiquarians  have  preserved  the  tradition  of  a  practice 
which  is  said  to  have  prevailed  in  former  times, — when  a 
person  was  convicted  of  forgery,  the  forged  instrument  waa 
datnned ;  ».  e.  delivered  up  to  be  destroyed  in  open  court. 
The  practice,  if  it  ever  existed,  now  lives  but  in  the  memory 
of  the  learned  ;  the  disabling  consequences,  however,  survive 
it  to  this  hour.  The  trial  proceeds  in  the  presence  of  the  per- 
son whose  name  is  said  to  have  been  forged,  who  alone  knows 
the  fact,  and  has  no  motive  for  misrepresenting  it.  His 
statement  would  at  once  convict  the  pursuer  [qu.  prisouer?] 
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here,  against  a  phantom  of  pecuniary  interest ; 
contrast  them  with  the  cases  to  be  next  men- 
tioned, in  which,  notwithstanding  its  being 
pregnant  with  that  same  interest  in  its  most 
palpable  shape,  he  gives  his  permit  to  the 
evidence. 

[  Sect,  III,  Exceptions  to  the  exclusionary  rule  in 
H  English  law — Reasofis  of  the  e.vceptions,  sub- 
^^     versive  of  the  general  rule. 

What  has  happened  in  this  instance,  and 
what,  in  this  as  well  as  so  many  other  in- 
stances, is  the  best  thing  that  could  happen  to 
the  laws  of  our  jurisprudential  Solons, — they 
are  contradicted,  contradicted  by  themselves, 
and  at  every  turn.  Exceptions,  self-contra- 
dictions, spring  up  every  where  under  their 
feet :  exceptions,  and,  as  far  as  they  extend,  all 
reasonable.  Reasonable,  and  why  ?  Because, 
the  rule  itself  being  fundamentally  absurd, 
every  thing  must  be  reasonable  which  goes  to 
narrow  its  extent. 

In  considering  the  exceptions  as  reasonable, 
understand  the  practice ,  viz.  the  act  of  admis- 
sion, and  no  more :  for  as  to  the  reasons  on 


if  guilty,  or,  if  innocent,  relieve  him  from  the  charge.  But 
the  law  declares  him  incompetent ;  and  he  is  condemned  to 
sit  by,  a  silent  spectator,  hearing  the  case  imperfectly  pieced 
out  by  the  opinions  and  surmises  of  other  persons,  on  the  spe- 
culative question,  whether  or  not  the  handwriting  is  bis. 
And  this  speculation,  incapable  under  any  circumstances  of 

itisfyiog  a  reasonable  mind,  decides  upon  the  life  of  a  fellow- 
citizen,  in   a   system  which   habitually  boasts  of  requiring 

Iways  the  very  best  evidence  that  the  nature  of  the  case  can 
^twlijiit  \''— Editor. 
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which  it  has  been  built,  they  may  be  reasonable, 
or  absurd  in  any  degree  ;  the  practice  is  what 
it  is. 

Before  I  enter  upon  the  consideration  of  the 
particular  exceptive  rules,  each  characterized 
and  supported  by  its  appropriate  reason,  it  be- 
comes necessary  to  explain  what  sort  of  a  thing 
it  is,  which,  under  the  name  of  a  reason,  one 
meets  with  in  the  books  of  English  common 
law. 

Common  law  reasons  may  be  distinguished, 
in  the  first  place,  into  technical  reasons,  and 
vulgar  reasons.  By  technical  reasons  are 
meant  reasons  that  have  nothing  to  do  with 
utility.  Tci'hnictil,  as  applied  to  reasons,  is  ao 
appellative  invented  by  English  lawyers,  to 
denote  such  modes  of  speaking  as  would  not 
pass  for  reasons  upon  any  body  but  themselves: 
reasons  peculiar  to  the  art,  the  science,  the  pro- 
fession. By  a  nmofi,  speaking  with  reference 
to  a  law  or  rule  of  law,  an  unlearned  man  would 
be  apt  to  understand,  a  consideration  tiie  ten- 
dency of  which  is  to  prove  the  law  or  rule  of  law 
to  be  conformable  to  the  principle  of  utility  ;  /.  e. 
productive  of  more  good  tlian  evil.  These  vulgar 
or  |X)pular  reasons  a  learned  man  will  sometimes 
condescend  to  take  up  when  they  happen  to 
fall  in  his  way;  but  the  favourite,  the  privi- 
leged, reasons,  arc  of  course  the  professional, 
the  scientific,  the  transcendental,  in  a  word 
the  technical,  rea.sons  ;  as  above  described. 

Leaving  the  scientific  reasons  to  scientiiic 
men,  as  not  being  fit  to  be  spoken  of  under  the 
name  of  reasons  by  vulgar  lips,  I  contine  the 
application  of  the  word  reasons,  when  employed 
without  any  such  additament,  to  such  reasons  of 
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the  vulgar  cast,  as,  on  the  occasion  in  question, 
have  been  honoured  by  the  adoption  given  to 
them  by  scientific  pens. 

A  great  book,  according  to  the  Greek  proverb, 
is  a  great  evil.  A  law,  besides  what  belongs 
to  it  as  a  book,  is  at  any  rate  an  evil,  great  or 
little.  To  form  a  tolerably  correct  judgment 
concerning  any  law,  in  respect  of  the  question 
whether  the  good  or  the  evil  tendencies  of  i^ 
predominate, — in  a  word,  to  form  his  judgment 
on  the  question  on  which  side  the  balance  is, — 
every  legislator  and  writer  on  legislation  who 
understands  his  business,  proceeds  in  his  ac- 
counts as  a  merchant  does  in  his  :  has  a  debtor 
side  as  well  as  a  creditor,  and  neglects  not  any 
more  to  make  his  entries  on  one  side  than  on 
the  other. 

In  the  books  of  English  lawyers,  the  ways  of 
speaking  which  one  meets  with  under  the  name 
of  reasons,  are  confined  for  the  most  part  to 
one  side.  Such  is  the  case  in  particular  with 
the  reasons  corresponding  to  the  several  parti- 
cular rules  by  which  so  many  groups  of  excep- 
tions have  been  attached  to  the  general  rule  of 
exclusion  on  the  score  of  pecuniary  interest. 
To  the  rule  itself,  no  reason  at  all  appears  ever 
to  have  been  annexed  :  the  utility  of  it  has  been 
established  by  assertion  and  assumption,  with- 
out so  much  as  an  attempt  to  find  a  reason  for 
it.  To  the  exception  has  been  attached  a 
reason,  such  as  it  is ;  a  reason,  of  course,  in 
favour  of  the  exceptive  rule ;  a  reason  on  that 
one  side.  The  reason  having  been  thus  exhi- 
bited, its  conclusiveness  has  been  presumed  as 
a  matter  of  course.  No  marks  are  discoverable, 
on  this  ground  at  least,  of  any  such  suspicion. 
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as  that,  in  the  account-book  kept  by  a  legislator 
(supposing  him  to  keep  any),  there  should  be 
two  sides. 

On  the  present  occasion,  in  presenting  a 
sample  of  learned  reason  on  this  ground,  I 
shall  confine  myself  to  the  case  of  an  extraneous 
witness.  The  case  in  which  the  pecuniary 
interest  at  stake  is  that  which  a  man  possesses 
in  the  character  of  a  party  in  the  cause,  plaintiff 
or  defendant,  is  reserved  for  another  place;* 
for,  in  this  latter  case,  jurisprudence,  and  more 
particularly  English  jurisprudence,  will  be 
found  variegated  by  inconsistences,  for  whicli, 
in  the  situation  of  an  extraneous  witness,  there 
is  no  place. 

In  point  of  propriety,  the  exclusion  stands  in 
both  cases  on  nearly  the  same  ground,  if  there 
be  any  diflPerence  it  is  this,  viz.  that,  sum  for 
sum,  the  exclusion  is  more  plainly  useless  in 
the  case  of  the  party  than  in  the  case  of  the  ex- 
traneous witness.  Why?  Because  the  interest 
by  which  the  will  is  acted  upon  in  a  sinister 
direction,  is,  in  the  case  of  a  party,  more  con- 
spicuously painted  upon  the  face  of  the  situation 
in  which  he  stands.  Deception  is  therefore  so 
much  the  less  probable  :  the  mind  of  the  judge, 
be  he  who  he  may,  is  so  much  the  less  in 
danger  of  not  being  sufficiently  forewarned 
against  it. 

I.  Exception  the  first.  Interest  against  in- 
terest. 

Unless  the  rule,  out  of  which  the  exception 
is  taken,  be  supposed  to  be  bad  in  toto,  the 
reason  of  the  exception  (if  it  has  any)  supposes 
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[:»11  other  circumstances  equal,  and  the  quantity 
tof  money  creative  of  the  interest  the  same  on 
^both  sides.     Against  the  truth  of  this  8upjx)si- 
^tion,    there    is    exactly   infinity  to   one.     The 
lumber  of  possible  ratios  is  infinite :  of  these 
'the  ratio  of  equality  is  one.     Of  the  proportion 
between  interest  and   interest,   the   exception 
takes  no  cognizance :  no  mention  of  it  is  made.* 
II.  Exception  the  second.   The  interest  con- 
tingent. 

The  assumptions  here  are  two.  1.  That  in 
human  affairs,  at  least  in  human  affairs  of  this 
stamp,  a  line  is  already  drawn  between  cer- 
tainty and  contingency.  2.  That  no  contingent 
interest  can  be  equal  to  any  certain  one. 
Whence  came  this  postulate?  From  Euclid? 
From  Price  ?  From  the  Stock  Exchange  ?  From 
Lloyd's  Coffee-house  ? 

The  postulate  once  admitted,  demonstrations 
follow  in  any  quantity,  and  to  any  effect. 

1.  That,  in  the  case  above  alluded  to  of  the 
duke  with  his  £180,000  a  year,  his  title  to  the 


•  It  must  be  acknowledged,  that,  in  many  of  the  cases 
in  which  thia  exception  has  been  allowed,  it  has  been,  from  the 
nature  of  the  case,  unquestionably  certain  that  the  interest,  at 
least  the  pecuniary  interest,  was  equal  on  both  sides ;  thus,  the 
accepter  of  a  bill  of  exchange  is  an  admissible  witness  in  an 
action  by  indorser  against  drawer,  to  prove  that  he  had  no 
effects  or  the  drawer's  in  his  hands ;  because,  whichever  way 
the  suit  may  be  decided,  he  is  equally  liable.  On  the  other 
hand,  there  are  many  cases  in  which  the  interest  is  not  really, 
but  only  nominally  the  same  on  both  sides.  Tlius,  a  pauper 
is  a  good  witness  for  either  parish,  in  a  settlement  case :  why  ? 
because  (we  are  told)  it  is  the' same  thing  to  him  whether  he 
has  a  settlement  in  one  parish  or  in  another ;  true,  it  may  be  the 
same  thing;  but  it  may  also  be  a  very  different  thing,  since 
different  parishes  give  very  different  allowances  to  their  poor. 
—Editor. 
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whole  of  it  being  contested,  the  duke  at  the 
point  of  death,  his  only  son  called  on  his  part 
as  a  witness,  the  estate  unsettled,  son  and 
father  upon  the  terms  that  all  fathers  and  all 
sons  ought  to  be,  the  son  would  be  a  good 
witness.  Why?  Because  his  interest  is  not 
vested  ;  is  not  certain ;  is  no  better  than  con- 
tingent. Seciis,  if  the  estate  be  in  settlement, 
sixpence  a  year  settled  on  the  son,  the  father  in 
full  vigour,  the  son  in  a  galloping  consumption, 
father  and  son  like  Henry  2d  and  his  sons :  for 
here  ie  interest  deifUz  est  certain,  et  Jtemtf  cotitin- 
getit. 

Can  it  be  necessary  to  observe  that  in  human 
affairs,  in  matters  of  gain  and  loss  especially, — 
more  particularly  in  matters  of  gain  and  loss  that 
depend  upon  law, — the  difference  between  con- 
tingency and  certainty  is  but  in  name  ?  That 
what  is  called  a  certmntif,  (for  even  death  itself 
is  contingent  as  to  time),  is  but  a  coutingencif^ 
in  which  the  ratio  expressive  of  the  degree  of 
probability  is  more  or  less  greater  than  in  the 
other  case  ?  Can  it  be  necessary  to  observe,  that 
there  is  not  that  contingent  sum  for  which  the 
exact  equivalent,  in  a  sum  called  by  every  body 
a  certain  one,  is  not  to  be  found  ?  The  lawyer, 
by  whose  decrees  the  operations  of  the  money 
market  are  governed  and  perplexed,  are  they 
all  a  secret  to  him  ?  What  charity-boy,  what 
beggar-boy,  was  ever  at  a  loss  to  know  that  the 
toss-up  of  a  halfpenny  was  worth  a  farthing  ? 
Alas !  When  will  the  wisdom  of  the  sages  of  the 
law  rise  to  a  level  with  that  of  babes  and  suck- 
lings ? 

Observe  what  the  £180,000  a  year  loses  in 
value,  by  being  contingent  instead  of  certain. 
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The  proportional  number  of  fathers  by  whom 
theironly  children  are  disinherited  is — what  shall 
we  say  ?  say  one  out  of  a  thousand  :  say  even 
one  out  of  a  hundred  and  eighty.  The  value  of 
the  180,000/.  is  reduced,  by  this  circumstance, 
to  what?— to  179,000/. 

Great  debates,  in  the  days  of  the  schoolmen, 
concerning  the  comparative  value,  in  point  of 
[interest,  of  a  possible  Angelship  and  a  present 
[Mouseship.  Mr.  Justice  would  be  clearly  for 
!the  mouse. 

2.  Keeper  and  concubine ;  keeper  rich  as  a 
I  Jew,  fond  as  the  Jew  in  the  Harlot  s  Progress : 
[concubine  at  high  allowance :  keepers  whole 

property  at  stake  upon  the  cause.  Concubine 
a  good  witness. 

3.  Defendant  a  feme  sok%  maid  or  widow  ; 
her  whole  property  at  stake,  as  before ;  she 
the  heiress  of  our  duke  ;  witness  courting  her 
in  marriage,  and  the  day  fixed  : — a  better  wit- 
ness need  not  be  desired.  I  know  how  worth- 
less a  thing  a  woman  is,  in  the  eye  of  a  true 
English  lawyer:  how  incapable  of  creating  an 
interest ;  how  incapable  of  exercising  any  influ- 
ence, right  or  wrong,  on  man's  aftections :  it 
was  my  care,  therefore,  to  clothe  her,  to  invest 
her,  with  a  fee  simple, 

4.  The  duke's  daughter  seduced :  suppose, 
as  Clarissa  was  by  Lovelace  :  she  wanting  a  day 
of  being  of  age.  Pier  porte  action  versus 
seducer:  case»  trespass  per  quod  servitiiim 
amisit :   stockings  remaining  unmeuded,  which 

\JiUe  should  have  mended  while  in  childbed: 
damages  laid  at  10,000/.  Fille  good  witness: 
why  t  because  no  interest.  What  matters  it 
to  her  whether  she  be  thought  to  have  been 
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defiled  without  consent,  or  to  have  delivered 
herself  as  Potiphar's  wife  would  have  done  to 
Joseph  ? 

Sccus,  the  day  past,  undjiile  of  age.  Action 
per  pitr  ne  gist,  quia  mil  droit :  because  no  right 
per /aire  Ji  lie  mend  stockings:  issuity  no  damages 
al  pier.  Action  per  Jilk  ne  gist,  quia  mil  seduc- 
tion^Jille  ne  esteant  dam  age:  et  ancore  Jille  bad 
evidence  :  quia  nemo  debet  esse  testis  en  son  cause 
demesne. 

III.  Exception  the  third.  But  here  a  difficulty 
occurs.  A  reason,  to  be  susceptible  of  correct 
scrutiny, — a  reason,  like  any  other  proposition, 
should  have  for  its  vehicle  some  determinate 
and  complete  grammatical  sentence.  But 
among  the  words,  or  assemblages  of  words, 
which  on  this  ground  assume  the  guise  and 
port  of  reasons,  no  such  propositions,  no  such 
sentences,  are  to  be  found.  What  is  found, 
consists  of  here  and  there  a  catchword  or  two, 
out  of  which,  if  others  were  added  to  them, 
reasons  of  some  sort  or  other  might  peradven- 
ture  be  composed.  Take,  for  example,  the 
words  neeessitif,  course  of  trade.  The  matter  of 
Gibbon's  book  has  been  not  unaptly  stated  to 
be  not  history,  but  allusions  to  history ;  the 
sort  of  matter  here  in  question  may,  in  like 
manner,  be  said  to  consist  not  of  reasons,  but  of 
allusions  to  reasons. 

1-  Jeweller  delivers  jewels  to  bis  journey- 
man to  deliver  thcra  over  to  a  customer:  journey- 
man steals  them.  Thief  good  witness  to  proTC 
delivery.  Why?  Because,  in  speaking  of  the 
transaction,  occasion  may  be  taken  to  use  the 
words  course  of  trade.  Trade  is  certp'*^'" 
good  thing :  but  qwrre,  what  can  it  I 
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for  a  sort  of  evidence  which,  in  each  instance, 
will  most  probably,  if  not  certainly,  ^\v^  the  • 
goods  away  from  the  right  owner  to  a  thief? 

Skciis,  if  the  jeweller  himself  had  delivered 
them :  for  this  is  not  in  the  course  of  trade. 
No  shopkeeper  was  ever  known  to  serve  a  cus- 
tomer with  his  own  hands. 

Observe  the  difference:  in  case  of  mendacity, 
the  jeweller  has  no  interest  to  serve  but  that  of 
gaining  the  value  of  the  jewels ;  the  journey- 
man has  that  same  value  to  gain,  and  his  life  to 
save.  But  in  the  English  lawyer  s  price-book, 
life  is  worth  nothing ;  reputation  worth  as  little, 
except  when  money  is  to  be  got  by  parting 
with  it. 

2.  Action  for  the  price  of  goods  sold  by  fac- 
torage :  factor  paid  at  5  per  cent.  Question 
about  the  price  agreed  on,  whether  10,000/.  or 
11,000/. :  if  11,000/.,  factor  gets  50/.,  which,  if 
10,000/.,  he  does  not  get.  Factor  a  good  wit- 
ness. Why  ?  Because  here  too  you  may  say 
course  oftrfide.  Had  the  factor  delivered  50/. 
worth  of  his  own  goods  with  his  own  hands, 
and  nobody  else  to  prove  it,  he  would  have  lost 
the  money ;  for  here  you  cannot  say  course  of 
trade, 

if,  in  the  one  case,  the  profit  from  perjury,  sup- 
posing perjury,  is  no  greater  than  in  the  other ; 
how  much  greater  the  mischief!  how  much 
greater  the  loss!  To  gain  his  50/.,  the  factor 
must,  in  the  first  case,  have  inflicted  on  the 
party  injured  a  loss  of  twenty  times  as  much. 

In  a  case  of  this  sort  (and  there  are  plenty  of 
them)  some,  instead  of  course  of  trade,  say  ne- 
cessity. The  one  word  is  as  good  as  the  other : 
any  other  as  good  as  either  of  them.     Approve 
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the  exception,  you  must  first  have  condemned 
.the  rule. 

With  reference  to  what  event  can  it  be  ne- 
ct^aaty  to  admit  a  species  of  evidence  which  is 
more  likely  to  be  productive  of  injustice  than 
justice?  for  such  (as  we  have  seen)  is  the  fun- 
damental proposition,  which,  in  point  of  reason, 
forms  the  necessary  and  only  basis  of  the  rule. 
With  reference  to  what  desirable  end  ?  To  the 
avoidance  of  injustice?  To  say  so  would  be  a 
contradiction  in  terras. 

In  these  three  words,  course  of  trade,  may  be 
seen  a  complete  confutation  of  the  rule;  a  com- 
plete disavowal  of  the  principle  of  it ;  a  com- 
plete certificate  of  the  non-existence  of  that 
danger  which  constitutes  the  sole  reason  of 
the  rule. 

Course  of  trade  !  and  of  what  trade  ?  Of 
every  branch  of  trade,  from  the  highest  to  the 
lowest:  course  of  dealing,  of  dealings  of  all 
sorts  ;  of  every  day's  dealings  between  man 
and  man.  The  persons  exposed  to  the  action 
ofthis  sinister  interest, — of  this  interest,  which, 
sinister  as  it  is,  pecuniary  as  it  is,  as  well  as  so 
much  beyond  pecuniary,  forms  no  bar  to  the 
testimony,  —  are  persons  of  the  lowest,  as  well  * 
as  most  numerous  order,  servants  and  day- 
labourers  ;  while  the  interest,  the  pecuniary 
interest,  of  itself,  rises  to  any  magnitude.  And 
with  this  example  not  only  before  your  eyes 
but  in  your  mouths,  you  take  upon  you  to  de- 
prive justice  of  the  light  of  evidence,  on  pre- 
tence of  interest  t 

IV.  Exception  the  fourth.  Interest  created 
by  a  wager:  a  wager  laid  by  the  witness  on 
the  event  of  the  cause. 
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Reason  for  the  exception :  A  man  ought  not 
to  have  it  in  his  power  to  deprive  another  of 
tbe  benefit  of  his  testimony. 

What !  not  to  deprive  him  of  a  sort  of  testi- 

nooy  which,  in  your  view  of  the  matter,  is  sure 

he  stained  by  perjury,  and  to  produce' mis- 

iion  and  injustice  ?     One  thing  on  one  oc- 

lion,  another  thing  on  another  occasion.  One 

ividuaJ   must  not  have  it  in  his  power  to 

rive  another  of  the  benefit  of  his  testimony. 

r  often  do  they  not,  these  lawyers,  give  that 

power  to  individuals  in  other  instances! 

often  do  they  not  execute  it  themselves ! 

Ble5«ed  law !     A  law  authorizing  parties  to 

p^irt  •*•'"■  >ses,  and  witnesses  to  be  hired:   a 

o^hing  a  market  overt  for  hired  wit- 

oe£se>i:    eti'ect  given  to  the  practice,  and  no- 

'*  '  ■      ■'  "-vast  it! 

us  employed  is  subornation;  nor 
}  [lie  subornation,  but  subornation  double 

in.'ii.     Subornation  simply  distilled  is  100/. 
>iiiised  by  plaintiff  to  witness,  to  be  received 
laintif!*  gains  the  cause.     A  wager  of  100/. 
reen  plaintiff  and  witness,  plaintiff  laying 
he  loses  the  cause,  witness  that  he  gains 
it,  jicls  with  double  the  force.*     In  the  case  of 


•  tf  tlw  rnnark  were  worth  insisling  on,  it  acts  with  more 
tfcaa  double  the  force :  the  sufTering  from  a  given  sum  lost 
tan^ao  nuch  greater  than  the  enjoyment  from  the  same  sum 
j**"*"^  What  if  the  100/.  lost  were  the  witness's  all:  he 
loM  DO  more;  his  suffering  from  loss  could  not  be 
Suprposing  it  so  much  gained,  the  gain  would 
c^Mible  of  lictng  doubled  and  doubled,  and  so  on  ad 
and  still  the  enjoyment  Hmited  enough,  as,  by 
ll  confession,  all  human  enjoyments  are.  Laws  are 
Ibrce  rcfjrnbaljne^   simple   gaming,  and   empowering  the 
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the  simple  loser,  though  plaintiff  should  lose  the 
cause,  witness  will  indeed  gain  nothing,  but 
neither  will  he  lose.  In  the  case  of  the  wager, 
plaintiff  losing  the  cause,  witness  will  not  only 
gain  nothing,  but  he  will  forfeit  as  much  as  in 
the  other  case  he  would  have  gained. 

V.  Exception  the  fifth. 

After  observing  the  cases  in  which  the  ex- 
cluding rules  have  been  broken  through,  for 
reasons  proper  in  themselves,  but  yet  no  other- 
wise proper  than  on  the  supposition  of  the  im- 
propriety of  the  rule  ;  it  may  be  curious  enough 
to  observe  a  case  in  which  the  rule  is  broken 
through  on  the  ground  of  a  circumstance  out 
of  which  nothing  like  a  reason  can  be  made,  or 
is  so  much  as  attempted  to  be  made. 

A  time  there  was,  when  the  witness  was  not 
exposed  to  the  action  of  the  sinister  interest,  to 
the  action  of  which  he  is  now  exposed,  now 
that  he  is  called  upon  to  speak.  Well,  and 
what  then  ?  What  follows  ?  That  at  that  time, 
had  he  been  examined,  the  cause  which  exists 
for  suspecting  him  would  not  at  that  time  have 
existed :  but,  for  not  existing  then,  does  it  exist 
the  less  at  present  ? 

Question  :  A  man  who  at  the  time  of  his 
examination  has  an  interest  in  the  cause,  is  he 
an  admissible  witness,  he  having  had  no  interest 
at  the  time  of  the  supposed  fact  ?  Decision  in 
the  affirmative.*     Because  he  was  under  no 


loter  to  recover  back  money  thus  lost  How  innocent  is 
simple  gaming,  in  compariaon  of  such  watering  I 

•  Modem  Equity  Digest,  tit.  Evidence,  from  2  Vesey  juo. 
684  or  634. 

"  Witness  to  a  will,  not  ttitereslcd  at  tho  cxeculbn  or 
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lni|flation  vthen  he  had  not  to  speak,  therefore, 
■litu  he  is  to  speak,  knowing  him  to  be  under 
leai|ytation,  you  are  to  suppose  him  not  to  be 
».  Just  as  if  a  pilot  were  to  say  in  a  storm, 
the  vessel  among  the  breakers.  Sit  still ;  there 
is  DO  danger.  Why  so  ?  Because  yesterday 
il  was  a  dead  calm. 

VI.  Exception  the  sixth.  Voire  dire.  Truth 
expected,  in  spite  of  interest. 

Ooe  pcjint  of  practice  more  may  put  a  finish 
this  exclusionary  rule,  and  the  deviations 
it-  When  a  witness  produced  against  you 
kw  an  interest  in  the  business  (meaning  always 
a  pecuniary  interest),  and  you  cannot  get  other 
Cfideoce  of  it,  or  do  not  care  to  be  Jit  the 
expense,  you  address  yourself  to  the  witness 
Iuni0elf,  and  ask  him  whether  he  has  or  no :  if 
ke  qieaks  truth,  he  is  turned  out ;  if  he  perjures 
iniseir,  he  is  heard.  This  operation  is  called 
cauiMning  a  witness  upon  the  voire  dire,  Vbire 
irr  is^  in  law  French,  to  tell  the  truth :  and 
tke  examination  is  called  voire  dire^  because 
vpon  this  occasion  the  witness  is  called  upon, 
an  expected,  to  tell  the  truth  ;  no  such  requi- 
bejng  made  nor  result  expected  in  other 

Tdie  practice,  and  the  name  found  for  it,  are 

K  tU  matched.  Speak  the  truth  indeed?  So,  on 
tkn  occasion  he  is  to  speak  truth,  is  he  ?  What 

it  then  that  he  is  to  speak  on  other  occasions? 

On  the  exclusionary  principle,  no  supposi- 
tion was  ever  more  completely  ^'/o  de  se.     If 


4*'9tk  of  the  tc«tator,  is  competent,  though  interested  at 
^1n  «3PMiiinalioin.  Borgrave  ,  and  Winder,  July  1795. 
S  Vaey  jun.  684  or  634." 
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the  man  has  no  interest,  they  make  sure  in  the 
first  place  that  he  will  not  speak  the  truth ; 
and,  though  he  have  an  interest,  still  they  ex- 
pect him  to  speak  the  truth. 

On  the  principle  of  universal  admission^  no- 
thing would  be  more  consistent,  nothing  more 
rational,  than  the  practice.  If  the  situation  the 
witness  stands  in  exposes  him  to  the  action  of 
a  mendacity-promoting  interest,  he  will  speak 
under  a  bias :  the  judge  should  know  of  it,  that 
he  may  put  himself  on  his  guard.  Mendacious 
it  may  happen  to  him  to  be  respecting  this  coU 
lateral  fact,  as  well  as  the  principal  one ;  but 
mendacious  he  cannot  be  in  both  facts,  without 
exposing  himself  to  double  danger.  Bad  as  a 
passport  to  (Jargomce  say)  compdtmi/,  the  ex- 
amination is  good  as  affording  a  clue  to  ere- 
diifiiitj/. 

In  a  modern  book  which  lies  before  me,  the 
practice  of  examination  on  a  voire  dire  is  spoken 
of  as  being  at  present  out  of  use.  How  the 
practice  itself  can  be  out  of  use,  I  do  not  very 
well  conceive.  I  can  conceive  the  phrase  to 
be  out  of  use,  and  if  it  be,  so  much  the  better. 
A  man  might  look  a  good  while,  even  in  the 
vocabulary  of  English  law,  before  he  would 
find  so  silly  a  one.  Come,  my  honest  friend, 
1  am  going  to  put  some  questions  to  you.  To 
the  first  of  them,  the  court  expects  you  to  speak 
truth  :  to  the  others,  as  you  please.* 

•  The  above-enumerated  exceptions  are  but  gpecimens. 

In  Serjeant  Hawkins's  Crown  Law   stands  the  following 
passao^,  word  for  word  : — 

"  It  seems  to  be  an  uncontested  rule,  in  all  cases  wha 
•*  soever,  that  if  a  person  is  either  to  be  a  gainer 
"  the  event  of  the  cause,  wlicther  such  r 
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We  have  now  seen  that,  if  it  were  in  the 
■ature   of  pecuniarily-interested    evidence    to 

mkI  mtmedtate,  or  consequential  only,  he  is  incompetent 
'  to  b«  «  witness." 

Ofawm  well,  ift  alt  cases  whatsoever.  Immediately  after, 
I— M  Um  coUection  of  cases,  tliirty-fivc  in  number,  in 
■JMlfrn  of  which,  the  evidence  of  an  interested  witness  has 
MSB  adjudged  or  recognized  at  common  law  to  be  inadmis- 
«bie  (including  a  few  in  which  the  door  has  been  opened  by 
i^sokI  provision  in  a  statute);  in  the  other  sixteen  it  has 
ndjiM^^  or  recog:nized  to  be  admissible.  In  this  place, 
the  true  construction  of  ali  Is  half;  the  cases 
>le  to  the  rule  being,  within  two  or  three,  as 
the  cases  conformable  to  it.  WouJd  any  one 
odk  to  tkick  out  the  admissible  cases  from  the  inadmissible 
«ta,  without  looking  at  the  book  ?  The  surest  way  would 
fc»  Id  draw  them  like  blanks  and  prizes  out  of  a  wheel : 
InMB  reason,  if  unsophisticated,  would  only  lessen,  instead 
if  ivcTCMiag,  the  chance  of  guessing  right.   Behold  a  sample  : 

Good,  or  admitted  witnesses. 

1.  "  Persons  who  by  seve- 
ral statutes  are  entitled  to 
rewards  on  conviction  of  of- 
fenders." 

(Quaere:— are  they  less  in- 
terested, or  less  directly  in- 
terested, in  the  event?) 

2.  In  perjury  also. 

The  party  injured,  the  pro- 
secution l)eing  grounded  on 
the  common  law. 

CQutere: — do  not  the  sta- 
tutes give  ten  pounds,  and  a 
great  deal  more,  to  the  wit- 
nesses above  spoken  of?) 


Bacf,  or  excluded  witnesses. 

L  The  informer,  on  a  penal 
ntttte  ^Ting  to  the  informer 
Ae  whok  or  •  part  of  the  pe- 
mkr.  Reaaoa: — "  for  he 
M  ^nvrtly  btemted  in    the 


5-   In  perjury. 
itbg  party  injured,  the  pro- 
being  grounded  on 
Intc.      Reason ;  —  be- 
lli* Ktatute  gives  him 


po«tnds. 


proMcations  in  which  the  expense  to  the  prosecutor 
lliaii  ten  pounds,  what  chance  would  the  law  have  of 
imdocing  any  effect,  if  the  injured  party  were  not  impelled 
hi  prcflrcote  by  a  motive  stronger  than  what  can  possibly  be 
-«t  bv  the  chance  of  acquiring  ten  pounds?  especially 
•%ition  b  dependent  upon  the  success  of  a  suit 
tch  a  suit ! 
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give  birth   to  any  such  systematical   plan  of 
legal  depredation  as  upon  a  partial  and  hasty 


Good.,  or  admitted  witnesses. 

'  3.  In  llie  same  case  as  on 
the  other  side,  the  witness 
good  ir  he  is  disingenuous^ 
and  will  not  own  that  he  en- 
tertains an  expectation  of  the 
iuformer's  share. 


Bad.,  or  excluded  vntTiesses. 

3.  In  the  case  of  embezzle- 
ment of  naval  stores ;  the  pro- 
secution being  on  the  statute 
17  Geo.  II.  C.  40,  which  in- 
flicts a  penalty  with  the 
raoiety  to  the  informer,  or 
corporeal  punishment  without 
the  penalty,  at  the  discretion 
of  the  jud^e.  The  witness 
bad,  if  lie  is  ingenuous,  and 
owns  he  has  an  expectation 
of  the  informer's  share. 

(Compare  this  with  No.  1 
of  the  good  cases,  where  the 
earning  of  the  reward  depends 
upon  himself,  the  judge  not 
having  it  in  his  power  to  de- 
prive him  of  it,  as  here.) 

4.  In  forgery,  in  relation 
to  a  bond,  ttie  person  whose 
name  is  forged  to  a  bond,  and 
who  offers  to  prove  that  the 
name  signed  is  not  his  sig- 
nature. 

Quffire,  which  is  the  most  probable  supposition  ?  That,  to 
gain  a  hundred  pounds,  D  should  seek  to  deprive  another  of 
a  hundred  pound::,  and  no  more;  or  that,  to  gain  the  same 
sum,  W  the  witness,  of  whom  it  appears  that  he  has  been 
trusted  with  that  sum,  should  seek  to  deprive  another  of  it, 
and  of  his  life  into  the  bargain?  That  D  should  be  guilty  of 
a  momentary,  and  general,  and  constructive  falsehood,  with- 
out oath ;  or  W  of  an  express  and  circumstantial  train  of 
falsehood,  upon  oath  ? 

Qu8P.re,  what  inducement  could  the  man  imposed  upon  by 
the  bond  have  to  let  off  W,  the  man  whose  name  is  to  it,  but 
for  W's  assuring  him  that  it  was  a  forged  one,  and  that  he 
would  give  such  evidence  as  would  convict  D?  and  qusre, 
what  could  be  W's  inducement  to  give  such  assurance,  but 
the  expectation  of  saving  himself  from  the  payment  nf  th*» 
bond  ?  Queere,  therefore,  how  is  the  interest  aeslr 
manoeuvre  ? 


4.  The  same  person,  when 
he  has  got  a  relfuse  from  him 
to  whom  the  bond  purports 
to  be  payable. 
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litm  QUgiit  aeem  the  inevitable  consequence, 
tke  cases  in  which  (notwithstanding  the  in- 


(To  the  abore  exceptions  to  the  rale  excluding^  interested 
evidence,  add  this  Jii0«t  remarkable  one.  "  If  a  witness  is 
warn,  and  proves  an  instrument,  however  formal  the  proof 
msf  be,  oo  the  part  of  the  plaintiff,  he  is  to  be  considered  a 
vibMW  for  all  purposes,  although  he  may  be  substantially  the 
ml  defendant  in  the  suit,  and  the  defendant  on  the  record  a 
«MaoBlfD&I  party."     Phillipps,  i.  200.— Editor.] 

It  W9»  ftt  one  time  my  intention  to  have  given  in  one  view, 
cbIhhi  bt  the  side  of  column,  the  whole  number  of  cases  in 
«4id^  on  the  score  of  interest  (pecuniary  interest),  witnesses 
M,  m  TOtne  of  the  genera]  rule,  been  excluded ;  and  the 
OHiaf exception,  in  which,  notwithstanding  the  general  rule, 
litaoses  ei}ualiy  exposed  to  the  temptation  of  the  same  sort 
rfoierat  had  been  omitted. 

Ob  a  nearer  approach,  this  intention  has  been  given  up. 
Aqprnrntation  on  the  question  how  the  law  ought  to  be,  is  of 
tnif  nrfficiently  voluminous,  without  being  incumbered  with 
i»«dditiuu>l  load  of  argumentation  on  the  question  bow  the 
km  m,  or  tather  ought  to  be  deemed,  reputed,  conjectured 
i»be. 

The  mw  of  such  a  table  would  not  have  been  very  consider- 
lUc.  Id  a  general  view,  the  results  of  the  inquiry,  on  the 
kmd  of  exclusions  on  the  ground  of  danger  of  deception,  are 
t»o : — 1 .  That  in  no  instance  ought  it  to  take  place ;  but  that 
a  ^oeral  statute  ought  to  be  made,  abolishing  it  in  ail  cases. 
SL  That  such  is  the  inconsistency  of  the  course  of  decision 
wAk  juriwif udential  law,  that  (unless  it  be  in  the  particular 
■m  m  «kich,  notwithstanding  interest,  evidence  has  been 
■iBitled)  the  judge  is  in  every  case  at  perfect  liberty  to  ex- 
cflide  tlM  witness  or  admit  him,  as  he  thinks  fit :  that,  decide 
m  he  wnjf  be  has  do  blame  to  apprehend ;  and  that  between 
te  ffflf  I  principle  of  stare  decisis  and  the  pursuit  of  the  ends 
ii#  JMtice,  ill  each  particular  case  he  has  his  choice  of  praise: 
Aewue  of  and  for  the  law,  in  the  one  case ;  the  praise  of 
aaHor  mctke  in  the  other. 

OiB  ne  other  band,  the  embarrassment  attending  the  con- 
^■Uioo  of  Buch  n  t;ihle  would  have  been  enormous.  Sup- 
ftm  k  eofited,  '  owledgraent,  from  the  existing  digests 

j^,,^r»-,^        i  ..„..  I... iic«  the  question — Who  arc  you?  What 
are  you,  who  put  your  trust  in  indexes?  Nor 
iiM  plan  have  been  altogether  tree  from  embac- 
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fluence  of  the  principle  of  exclusion)  this  seem- 
ingly dangerous  species  of  evidence  is  actually 
admitted,  are  of  sufficient  extent  to  have  long 
ago  let  in  the  mischief  in  full  force.  At  the 
same  time,  a  matter  of  fact  universally  notorious 
is,  that  no  symptoms  of  the  prevalence  of  any 
such  mischief  have  ever  manifested  them- 
selves. 

So  far  is  the  public  from  ever  having  been 
laid  under  contribution  by  a  system  of  depre- 
dation grounded  on  mendacity,  as  in  the  case 
supposed  ;  so  far  has  been  the  practice  of  lay- 
ing individuals  under  contribution  in  this  way, 
by  false  evidence,  from  being  realized  to  such 
a  degree  as  to  have  become  a  prevalent  prac- 
tice ;  that  even  the  rewards  offered  to  informers, 
— the  standing  invitations  by  which  men  are 
called  upon,  at  all  times,  to  lay  offenders  under 
contribution,  without  prejudice  to  truth,  and  to 
the  great  benefit  of  justice, — are  not  accepted  to 
an  extent  sufficient  to  give  to  the  laws  thus 
endeavoured  to  be    supported,    the   degree  of 


rassmeiit  and  dissertation.  Index  would  not  always  agree 
with  index :  a  choice  would  then  be  to  be  made  ;  and  then 
would  come,  as  candidates  for  admisstoii,  the  reasons  for  such 
choice. 

2.  Suppose  the  obH^tion  submitted  to,  of  taking  on  myself, 
in  each  instance,  the  responsibility  of  the  short  statement 
given  of  the  case.  Thus  then  the  reader  finds  himself  plunged 
in  the  ocean  of  jurisprudential  law,  composed,  in  every  part  of 
it,  of  uncertainties.  The  reader  being  set  down  in  this  laby- 
rinth, the  business  of  the  author  is,  by  dissertations  upon 
dissertations,  to  make  him  a  chie  for  it.  The  words  put  by 
one  reporter  into  the  mouths  of  the  judges,  agree  not  with  the 
words  of  anotiier  reporter  ;  and  when  they  do,  they  are  still 
but  the  words  of  a  rcfiortcr,  not  the  words  of  a  ju(^ge ;  no 
judge  IK  bound  bv  thcin. 
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efficacy  which  the  interest  of  the  public  in  that 
bdialf  renders  so  desirable. 

Men  are  not  so  forward  as  could  be  wished 
to  dig  for  emolument  in  the  mine  of  litigation, 
eieo  by  the  invitation,  and  under  the  full  pro- 
tectioD,  of  the  lavr.  Can  it  be  looked  upon  with 
reuon  as  a  mischief  seriously  to  be  appre- 
knded,  that  men  should  be  more  forward  than 
It  present  to  embark  in  the  same  intricate  ad- 
Toitiire,  with  the  reproach  of  mendacity  and 
Bjostice  pressing  all  the  while  upon  their  con- 
ideoces,  and  with  the  fear  of  punishment  and 
■6my  before  their  eyes  ? 
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CHAPTER  IV. 


IMFROPRIETY  OF  EXCLUSION  ON  THE  GltOUNO 
Of    IMPilOBITY. 

Sect.  I, —  Convicted  perjury  an  improper  ground 
of  exdusiofi . 

Third   general  cause  of  exclusion   on    the    I 
score  of  deception,  improbity. 

Interest  is  not  in  any  shape  a  proper  ground 
of  exclusion.  Improbity,  in  whatever  shape 
or  degree,  is  still  farther  from  being  a  proper 
ground  of  exclusion. 

Entire  assurance  of  mendacity  neither  ought 
to  be,  nor  is,  received  as  a  ground  for  the  ex- 
clusion of  the  assuredly  mendacious  testimony. 
So  far  from  it,  that,  on  the  contrary,  that  sort  of 
evidence  which  is  most  assuredly  mendacious 
is  (when  applied  in  the  manner  that  all  man- 
kind are  in  the  habit  of  applying  it)  regarded 
even  by  lawyers  as  the  "  best  evidence." 

Evidence  in  which  both  causes  of  suspicion 
are  united,  and  each  in  the  highest  degree,  are 
received  in  every  day's  practice ;  to  the  great 
advantage,  and  without  any  prejudice,  or  so 
much  as  suspicion  of  prejudice,  to  justice :  and 
this  where,  in  case  of  deception,  the  raise'  ' 
would  be  at  its  highest  pitch. 


IMPROBITV. 


These  several  propositions  either  have  been, 
or,  it  is  hoped,  will  be,  established  by  suf- 
icient  proofs. 

Let  as  begin  with  perjury.  In  perjury  may 
be  Men  by  far  the  strongest  case:  the  case  in 
irtnch  the  pretence  for  exclusion  on  the  score 
rf security  against  deception  wears  the  fairest 
OBtside. 

Perjury  is  a  particular  modification  of  im- 
probity ;  but  a  modification  particularly  ^ppro- 
■Ble  to  the  present  purpose.  Improbity  at 
■ffp,  according  as  it  is  more  or  less  frequently 
(fcplayed,  indicates  an  habitual,  or  at  least 
fiequent,  prevalence  of  the  force  of  tlie  im- 
jwobitv-promoting  over  that  of  the  tutelary  or 
■wofcity -restraining  motives:  a  force  im- 
■emng  the  individual  into  this  or  that  line  of 
lity  and  misconduct,  according  to  the 
of  the  seducing  motive  or  motives  acting 
^cach  individual  case.  Perjury,  in  addition 
'ihc  prevalence  of  the  ordinary  motives  on 
mmt  individual  occasion  or  occasions,  indi- 
ates  the  particular  species  of  delinquency  into 
vhieh  the  individual  has  thus  been  impelled, 
lit  mendacity  :  the  very  species  by  which  the 
■oBt  plausible  of  all  pretences  for  exclusion  on 
ground  of  improbity  is  afforded.  In  any 
case,  the  argument  for  the  exclusion  is  no 
than  this :  He  has  violated  the  obligations 
'morality  in  some  sorts  of  ways  ;  therefore  it 
more  or  less  probable  that  he  will,  upon 
Kcasion,  violate  them  in  this  sort  of  way.  In 
rt»«  ,-^c«  of  mendacity  it  runs  thus  :  He  has 
the  obligations  of  morality  not  only  in 
r  aurts  of  ways,  but  in  this  very  sort  of  way, 
'•^  •    therefore  it  is  more  or 
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less  probable  that  so  he  will  on  the  occasion 
now  in  hand.* 

For  suspicion,  a  most  perfectly  proper  ground ; 
for  rejection,  none  whatever.  Reasons,  those 
already  mentioned ;  to  which  may  be  added 
those  which  follow. 


•  Mendacity,  on  this  occasion,  h  the  only  proper  subject  of 
regard  :  the  ceremony,  without  whiclj  the  most  pernicious 
exercisci  of  mendacity  is  not  perjury,  and  by  means  of  which 
the  least  pernicious  is  peijury,  is  not  the  work  of  the  witness, 
but  of  the  legislator.  In  considering,  therefore,  the  pretence 
of  exclusion  on  this  ground,  mendacity  is  tlie  species  of  im- 
probity to  be  considered,  not  perjury.  Abolish  oaths,  you 
would  abolish  perjury;  but  would  the  mischief  of  mendacity 
be  diminished  ? 

The  mendacity  here  in  question  is  indeed  the  mendacity  of 
an  individual  occupying  the  station  of  a  judicial  witness ; 
mendacity  uttered  on  the  occasion  of  judicature.  To  this 
extent,  considered  as  a  sort  of  presumptive  evidence  of  future 
conting:ent  mendacity  in  danger  of  being  committed  on  an 
occasion  of  this  same  sort,  mendacity  committed  on  a  judicial 
occasion  in  a  past  instance  will  (it  is  true)  aftbrd  a  presump* 
tion  stronger  than  any  single  act  of  mendacity  taken  at  large. 
But  still,  it  is  from  mendacity,  not  from  perjury, — from  men- 
dacity', whether  preconverted  or  not  into  perjury, — that  the 
mischief  has  flowed  :  it  is  to  that  mischief  that  the  degree 
of  improbity  is  proportionate. 

If  the  profanation  of  the  ceremony  were  alone  regarded,  the 
indication  afforded  by  it  of  improbity  would  be  very  slight,  or 
even  evanescent.  8uch  at  le<i8t  must  be  the  case  in  a  country 
in  which  this  profanation  is  not  only  generally,  but  publicly 
and  notoriously,  practised,  and  at  the  same  time  unattended 
with  die  sense  of  shame,  by  men  in  elevated  stations,  and  in 
other  respects  of  unblemished  characters.  But  in  England,  it 
has  been  seen  in  a  former  book  (Book  II.  SECfuiTiEs, 
Chap.  6.  Oath)  that  examples  of  this  profanation  are  thus 
general,  even  among  men  distinguished  from  the  common  ma^ 
by  superior  probity.  That  that  ingredient  in  the  composition  of 
perjury  should,  in  any  considerable  degree,  operate  as  an  indi- 
cation of  mendacity,  any  more  than  any  other  species  of  im 
probity,  h  tantamount  to  a  contradiction  in  terms. 
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I.  In  this  line  of  delinquency,  beyond  most, 
if  not  all  others,  the  scale  is  lengthy,  the  de- 
grees numerous :  the  highest  degree  upon  a 
level  with  murder;  the  lowest,  that  sort  of 
conduct  (shall  it  be  called  misconduct  ?)  which 
is  openly  and  habitually  practised  by  English 
jurymen  ;  countenanced,  approved,  recom- 
mended by  English  judges. 

To  all  these  different  levels  the  eye  of  judi- 
cial suspicion  has  the  power  of  adjusting  itself. 
Exclusion  knows  no  gradations.  Blind  and 
brainless,  it  has  but  one  alternative  :  shut  or 
open,  like  a  valve :  up  or  down,  like  a  steam- 
engine. 

Instead  of  conniving  at  the  exclusionary  sys- 
tem, long  ago  would  the  legislator  every  where, 
if  wisdom  had  been  as  easily  displayed  as 
power  exercised,  have  exhibited  a  scale  of  this 
sort,  for  judicial  suspicion  to  guide  itself  by. 
An  attempt  of  this  sort  will  be  found  in  an 
ensuing  book. 

2.  When  the  door  of  the  witness-box  is  shut 
against  a  proposed  witness  on  this  score,  it  is 
generally  on  the  ground  of  some  single  trans- 
gression of  this  sort.  But  a  single  transgres- 
sion of  this  sort,  what  does  it  prove  ?  The 
violated  ceremony  apart  (a  concomitant  purely 
accidental,  having  no  connexion  other  than 
accidental  with  the  nature  of  the  mendacity, 
nor  with  its  pernicious  consequences),  the  con- 
viction proves  no  more  than  this,  viz.  that  on 
one  assignable  occasion  the  convict  has  been 
known  to  fall  into  that  sort  of  transgression, 
which  every  human  adult  must  also  have  fallen 
into,  more  times  than  one,  on  occasions  assign- 
able or  unassignable. 

VOL.  v.  G 
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"  I  said  "  (says  the  Psalmist) — "  I  said  in 
my  wrath,  all  men  are  liars/'  It  was  in  his 
wrath  that  the  observation  came  from  him;  but 
he  need  not  have  wished  to  retract  it  in  his 
coolest  moments.  From  a  single  lie  told  in  the 
course  of  ever  so  long  a  life,  a  man  may>  with* 
out  any  grammatical  impropriety,  be  denomi- 
nated a  liar.  But,  admitting  that  in  this  sense 
the  being  a  liar  is  what,  without  exception, 
might  bg  predicated  of  every  human  being  that 
ever  arrived  at  man's  estate,  the  truth  of  the 
proposition  would  not  be  incompatible  with  a 
probability  on  the  side  of  veracity,  to  the 
amount,  on  each  given  occasion,  of  many  mil- 
lions to  one.  And,  upon  the  whole,  he  who 
considers  how  few  in  comparison  are  the 
occasions  in  which  any  advantage  (howsoever 
impure,  and  overbalanced  by  ultimate  disadvan- 
tage) is  to  be  gained  by  falsehood,  will,  I  ima- 
gine, join  with  me  in  the  opinion,  that,  from  the 
mouth  of  the  most  egregious  liar  that  ever 
existed,  truth  must  have  issued  at  least  a  hun- 
dred times,  for  once  that  falsehood,  wilful  false- 
hood, has  taken  its  place. 

Again,  no  man  is  the  same  as  himself  at  all 
times  :  it  has  been  said  of  wisdom  ;  it  may  be 
said,  and  with  equal  truth,  of  probity  ;  it  may 
be  said,  and  not  altogether  without  truth,  of 
veracity,  that  most  important,  because  all-ex- 
tensive, branch  of  probity.  The  mind,  of  which 
the  force  has  sunk  under  the  temptation  at  one 
time,  may  stand  against  it  at  another :  the 
same  mind  has  its  stronger  moments  and  its 
weaker  moments;  without  taking  into  the  ac- 
count that  sort  of  revolution  so  much  oftener 
talked  of  than  exemplified,  a  thorough  change. 
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Od  the  part  of  the  temptatioD,  likewise,  the 
ttength  of  it  is  liable  to  variation  (as  hath  been 
abeady  noted),  upon  a  scale  distinguishable  to 
m  infinity  of  degrees. 

From  a  man's  having  borne  false  witness  in 
■me  one  Instance,  (or  even,  as  we  shall  see 
praROtly,  without  any  such  warrant,  and 
from  his  having  done  or  thought,  or 
been  supposed  to  have  done  or  thought, 
ling  wrong,  in  some  other  way  that  has 
to  do  with  falsehood,)  it  is  inferred,  and 
ith  the  most  peremptory  assurance,  that 
wiU  never  bear  true  witness  in  the  whole 
of  his  life!  An  induction,  and  such  an 
iou,  grounded  on  a  single  instance ! 
pronounce  a  man  guilty  of  any  other 
without  the  opportunity  of  a  hearing,  is 
to  be  the  summit  of  injustice.  To  pro- 
a  man  in  the  same  manner  guilty  of  an 
■tintitin  to  commit  perjury,  is  given,  on  this 
fBCMioDy  as  a  most  retined  invention  for  the 
fivtberance  of  justice! 

HeavHr  heard  (it  may  be  said):  he  was  heard, 
hdhte  he  was  pronounced  guilty  of  the  fact  on 
iHucfa  the  incapacitation  was  grounded. —  He 
w%M  heard ;  yes :  but  upon  what  occasion  ?  On 
the  occasion  oo  which  he  is  deemed  incredible? 
Bo:  hut  on  the  occasion  of  a  transaction  alto- 
different:  which  may  have  happened 
lay,  it  is  true ;  but  between  which  and 
tkt  occasion  in  question^  an  inten^ul  of  half  a 
CHtnry  may,  for  any  provision  the  rule  makes 
to  the  contrary,  have  elapsed. 
The  exclusionist,  at  any  rate,  is  estopped 
representing  conviction  of  perjury  as  a 
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mark  of  distinction  between  the  unfortunate  liar 
in  question,  and  other  men.  According  to  him, 
perjured  or  unperjured  before,  every  man  for 
the  most  trifling  profit  is  ready  to  commit 
perjury.  ^ 

From  all  this,  is  any  such  inference  to  be 
drawn  as  that  perjury  is  a  light  matter?  that  it 
is  no  stain  upon  a  man's  character?  that  it 
affords  no  presumption  against  the  truth  of  his 
testimony  in  succeeding  instances  ?  Far  be  it 
from  me  to  have  harboured,  for  a  moment,  any 
such  conceit.  What  I  am  contending  against, 
(let  it  never  be  out  of  sight)  is  absolute  re- 
jection: rejection  in  all  cases:  —  not  suspicion 
and  distrust.  The  very  repugnance,  with  which 
it  is  but  natural  the  reader  should  have  received 
the  proposition  of  opening  the  door  of  justice  to 
testimony  of  this  tainted  kind,  is  a  sort  of  proof 
and  earnest  of  the  safety  of  the  measure.  The 
same  precipitate  emotion,  under  the  influence 
of  which  the  man  of  experience,  the  man  of 
law,  has  so  generally  shut  the  door  against 
testimony  thus  stigmatized,  may  be  expected 
to  act  upon  the  whole  with  equal  force,  and 
with  quite  as  much  as  its  due  force,  even  upon 
men  of  his  own  elevated  level :  much  more  upon 
the  unthinking  multitude  below.  So  broad,  so 
prominent  is  the  stigma, — so  conspicuous  and 
impressive  the  warning  which  it  gives, —  the 
danger  is,  not  that  the  man  thus  distinguished 
should  gain  too  much  credence,  but  that  he 
should  not  gain  enough.  I'mmm  habet  in  contu. 
Suppose  an  inexorable  door  shut  against  him ; 
or,  although  open,  suppose  an  inexorably  deaf 
ear  turned   to  him  ;   and   observe   the  conse- 
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quence: — that  crimes,  all  imaginable  crimes, 
may  be  committed  with  impunity,  with  sure 
impunity,  on  his  person  and  in  his  presence. 

When  the  perjurer  is  a  principal  in  the  cause; 
when  the  person  on  whose  part  false  testimony 
is  apprehended  (apprehended  on  the   ground 
of  false  testimony  given  in  a  former  instance) 
and  the  person  whose  purpose  would  be  served 
by  the  false  testimony  (whose   interest,   it   is 
apprehended,  may  be  the  efficient  cause  of  such 
false  testimony)  are  one  and  the  same  ;  in  this 
case,  it  is  only  on  the  part  of  one  person  that 
the  improbity  is  presumed  :  and  in  his  instance 
the  presumption  is  but  too  well  justified  by 
former  experience.     But  suppose  the  perjurer 
not  himself  a  party,  but  only  called  in  by  a 
party,  in  the  chai-acter  of  a  witness  :  how  stands 
the  presumption  then  ?    Without  subornation 
on  the  one  part,  perjury  on  the  other  part  is,  in 
this  case,  I  do  not  say  an  impossible  crime,  but 
at  any  rate  not  a  natural  one.     Spontaneous  per- 
jury, to  serve  a  person  who  knows  nothing  of 
it,  and  who,   therefore,  does  not  so  much  as 
conceive  himself  to  be  obliged  by  it,  is  certainly 
a  possible  case,  but  it  is  not  a   natural  one. 
But,    if  perjury  on    the   part    of  the    witness 
supposes  on  the  part  of  the   party    a  sort  of 
subornation,  more  or  less  explicit, — how  stands 
the  danger,  how  stands  the  supposition,  when, 
to  produce  the  apprehended   mischief,  crimi- 
nality, and  in  this  high  degree,  on  the  part  of  two 
different  persons,  must  have  taken  place  ?     On 
the  part  of  one  of  them,  the  presumption  indeed 
has  a  ground  to  stand  upon  :  but  on  the  part  of 
the  other,  it  has  no  grouiid.     Will  it  be  said, 
that  the  invoking,    in   this  way,  the  aid  of  a 
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person  thus  exposed  to  suspicion,  affords  a  sus- 
picion but  too  natural  of  a  connexion  in  guilt  ? 
The  suspicion  might  have  some  force,  if»  on  all 
occasions,  or  on  most  occasions,  a  man  had  his 
choice  of  witnesses.  But  in  general  the  case 
affords  no  such  choice.  Chance,  the  same 
chance  which  gives  birtli  to  the  offence,  or  other 
cause  of  dispute,  (to  the  offence,  if  real,  or  to  the 
event  which  disproves  the  reality  of  it,  if  the 
accusation  be  groundless) — this  same  chance 
brings  to  the  spot  the  witnesses,  by  whose  tes- 
timony, if  obtainable,  the  cause  is  to  be  decided. 
To  have  his  witnesses  to  drag  out  of  the  house 
and  the  very  bosom  of  the  adversary,  is  no  un- 
common case. 

Cases,  however,  there  are,  in  which  a  raan 
has  usually  his  choice  of  witnesses ;  actual 
otscrvijig  witnesses  to  the  transaction;  eventual 
deposing  witnesses  in  case  of  litigation.  I  mean 
the  case  of  attesting  witnesses  to  conveyances 
and  other  contracts.  Apply  the  rule  of  exclu- 
sion for  perjury  to  this  case.  Because  my 
witness  has  since  perjured  himself,  am  I  to  be 
deprived  of  my  estate  ?* 


•  Where  a  witness,  who  at  the  time  of  the  transaction  was 
an  uninterested  one,  haa  since  given  himself  an  interest  in  the 
cause,  as,  for  instance,  by  a  wager,  English  lawyers  have 
decided — and  with  indisputable  justice — that,  by  tKis  act  of 
the  witness,  the  party  shall  not  be  deprived  of  the  benefit  of 
his  testimony.  The  damage  which  a  man  is  not  allowed  to 
do  by  an  act  otherwise  so  innocent  as  that  of  n  wager,  shall 
he  be  allowed  to  do  it  by  so  criminal  aji  act  as  perjury  ? 

[It  is  rather  curious,  that,  while  the  attesting  witness,  if 
he  has  happened  to  perjure  himself  since  he  signed  his  name, 
would  not,  I  suppose,  be  admitted  to  prove  his  own  signature, 
he  is  admitted  to  disprove  it :  "a  person  who  has  set  his 
name  as  a  aubscribing  witness  to  a  deed  or  will,  is  admissible 
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la  considering  whether  improbity,  aiid  in 
pirticular  whether  this  strongest  case  of  it, 
aQght,  in  point  of  policy,  to  be  considered  as  a 
gnNiod  for  the  exclusion  of  testimony ;  the 
csptequences  in  point  of  utility  to  the  public 
irinrn  in  all  its  parts,  have,  on  this  occasion  as 
OB  every  other,  been  taken  by  me  for  the  stand- 
aid  of  right  and  wrong.  But  the  consideration 
«f  these  consequences,  has  it  in  general  been 
tAe  efficient  cause  of  the  decisions  given  on  this 
lead,  in  the  established  systems  of  jurispru- 
iace  ?  To  a  certain  degree,  yes;  exchisively, 
oertatnly  not.  In  the  legislation  and  jurispru- 
dcoce  of  various  nations,  and  of  England  among 
Bihers,  the  offender,  not  the  community  injured 
by  the  offence,  has  been  the  object  in  view  ; 
Mlipathy,  not  benevolence,  the  prevailing  mo- 
tile, infamy,  and  (as  a  visible  sign  of  infamy) 
cxclu^on  from  the  sanctuary  of  justice,  has 
heen  a  lot  of  punishment  superadded  to  what 
•d^r  lots  were  found  at  hand  ;  a  sort  of  make- 
weight punishment  to  fill  up  the  measure.  It 
one  of  the  instances,  which,  in  but  too  great 
imber,  may  be  found  in  the  English  as  well 
is  other  established  systems,  of  the  sort  of 
pnishment  that  has  been  called  mls'seateil 
fMMhiDent :  punishment  in  alicnam  personam : 
a  lort  of  punishment  which,  in  this  particular 
ition  of  it,  may  be  styled  chance-medley 
lent.     The   punishment   does   not   fall 

Id  impearV  •^•'^  *"*  'X'ution  of  the  instrument  ;"*  although  by 
•  donig_('.  s  himself  to  have  been  guilty  of  a  crime 

•4mcJ>   dfitfcru   iixim   the  worst  kind  of  perjury  only  in  the 
lAnaee  of  oath,  from  forgery  only  in  name. — Editor.] 


Evidence,  i.  39,  and  the  cases  there  re- 
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upon  the  witness  who  is  disqualified,  but  upoi 
all  persons  who  may  have  need  of  his  evM 
dence«  A  certain  person  has  offended,  andi 
to  add  a  sting  to  his  punishment,  an  unof- 
fending crowd  is  collected  below,  and  a  pailful 
of  punishment  is  thrown  down  upon  their  heads 
out  of  a  window.  An  innocent  stranger  is  laid 
hold  of,  and  a  sword  run  through  his  body,  that 
with  the  point  of  it  a  useless  scratch  may  be 
given  to  the  caitiff  who  has  provoked  all  this 
vengeance. 


Sect.  II.  Inconmtcncies  of  English  law  under 
this  head. 

Under  English  jurisprudence,  the  testimony 
of  a  proposed  witness,  if  previously  convicted  of 
perjury,  is  altogether  inadmissible-  So  says 
the  general  rule.  Not  that  exceptions  are  alto- 
gether wanting. 

1.  Exception  the  first.   A  piece  of  parchment 
called  a  record  having  been  rendered  necessary ; 
if  any  body  has  contrived  to  keep  it  out  of  the 
way  for  a  few  minutes,  the  perjurer's  evidence 
is  good  evidence.*     What  the  record  (such  part 
of  it  as  is  not  itself  mendacious)  can  exhibit  of 
the  case,  is  as  nothing  in  comparison  of  what  the 
judge's  notes  might  shew,  or  the  testimony  of 
another  person  present  at  the  trial  on  which  the 
perjury  was  committed.     But  production  of  the 
lying  parchment  produces  fees  ;  production  of 
the  other  evidence  would  not  yield  fees. 

The  oracular  and  sacred  character  attributed 
in  the  books  to  every  thing  that  bears  the  name 
of  a  record,  is  grounded  on  the  supposition  that 
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the  instrument,  if  not  the  composition  of  the 
judge,  has  at  any  rate  been  authenticated  by 
his  perusal.  This  supposition,  unless  by  the 
merest  accident,  is  never  true.  While  all  this 
honour  is  paid  to  the  spurious  document,  the 
genuine  one,  which  actually  is  the  composition 
of  the  judge  himself  who  tried  the  cause,  passes 
unregarded . 

Admitting  the  judge's  notes  as  the  best  of  all 
evidence,  when  it  happens  to  be  attainable ;  one 
species  of  evidence  there  is,  which  cannot  but 
exist :  a  species  of  evidence  scarcely  inferior  to 
the  judge's  notes,  and  greatly  superior  (rationally 
speaking)  to  the  second  hand  as  well  as  un- 
circumstantial  evidence  furnished  by  the  copy  of 
the  record :  and  which  is  sure  to  be  not  only 
attainable,  but  actually  present,  and  that  with- 
out expense.  This  is  no  other  than  the  evi- 
dence of  the  perjured  witness  himself,  whose 
conviction,  on  the  account  in  question,  is  sup- 
posed to  have  taken  place.  This,  however,  is 
too  sure,  and  simple,  and  cheap  a  method  of 
coming  at  the  truth,  to  be  allowed  of.*  An 
observation  that  appears  to  have  been  made 
on  this  subject  is,  that  when  a  man  has  been 
convicted  of  a  crime,  it  would  be  an  unpleasant 
thing  to  him  to  speak  of  it;  and  thence  it  is 
that  a  man,  whose  testimony,  if  admitted,  will 
be  sure  to  be  delusive,  (for  that  is  the  suppo- 
sition), is  to  be  admitted  to  give  this  delusive 
testimony,  rather  than  that  any  questions 
should  be  put  to  him  concerning  a  fact  on 
which  perjury  without  detection  would  be  im- 
jx>ssible.    But,  if  its  being  unpleasant  to  a  man 
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is  a  reason  for  not  asking  him  a  question,  a  for- 
tiori it  ought  to  be  a  reason  for  not  punishing 
him :  for  how  unpleasant  soever  it  may  be  to 
a  man  to  say,  I  have  been  whipped,  pilloried,  or 
transported,  the  operation  of  whipping,  pilloi-y- 
ing,  or  transporting,  should,  one  would  think, 
be  still  more  so. 

In  no  possible  case  can  the  unpleasant  cir- 
cumstance in  question,  the  punishment  (if  it  is 
to  be  called  one),  be  surer  of  not  falling  ujwn 
one  who  is  innocent,  than  in  the  present ;  for 
if  he  to  whom  the  question  is  thus  put,  whether 
he  has  been  convicted  of  such  or  such  an  otfence, 
never  was  convicted  of  it, — how  it  should  ever 
happen  to  him  to  forswear  himself,  and  answer 
in  the  affirmative,  imless  he  takes  a  pleasure 
in  forswearing  himself  to  his  own  prejudice,  is 
scarcely  to  be  conceived.  How  well  disposed 
soever  a  man  may  be  to  be  unjust  to  others, 
there  seems  to  be  no  great  danger  of  his  being 
disposed  to  do  injustice  to  himself. 

This  preference  of  the  interests  of  the  guilty 
to  those  of  the  innocent,  how  absurd  soever  in 
all  cases,  will  at  least  have  the  effect  it  aims 
at,  in  the  case  where,  if  a  witness  is  not  liable 
to  be  exposed  by  his  own  conlession,  he  is  not 
liable  to  be  exposed  at  all;  in  those  cases 
(some  such  there  are)  where  no  other  evidence 
of  specific  criminality  is  permitted  to  be  ad- 
duced. But  where  the  difference  in  point  of 
unpleasantness  is  no  more  than  what  there  is 
between  the  confessing  his  own  guilt,  and  the 
having  it  proved  to  his  face  by  evidence  which 
is  deemed  still  more  convincing,  such  as  the 
production  of  the  record  of  his  conviction, — 
what  possible  use  there  is  in  this  tenderness 
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Cfcn  to  the   criminal   to  whom   it  is   shewn, 
WOMB  not  very  easy  to  point  out. 

2.  Exception  the  second.     Where  the  stain 

Tio  the  testimony  has  been  done  away  by  any 
the  approved  restoratives :  of  which  in  the 
ckttpter  of  restoratives.* 

3.  Exception  the  third.  Where  the  testimony, 
hting'  self-regarding,  viz.,  that  of  a  defendant, 
vdetirered  in  the  shape  of  affidavit  evidence, 
md  **  in  relation  to  the  irregularity  of  a  judg- 

^B'lnent  in  which  such  person  is  a  party."  (This 
^^en  must  have  been  in  a  civil  suit.  What  if 
I  a  a  criminal  suit  ?  Try  the  cause,  and  then 
yoa  will  know.  Examine  the  authorities,  and 
tbe  farther  you  examine,  the  farther  you  will 
be  fipom  knowing.) 

The  reason  is  a  good  one :  provided  always 
thftt  the  rule  be,  in  the  first  place,  acknow- 
let^^   to  be  absurd  and  miscliievous.      **  It 
"  hath  been  ruled,  that  a  conviction  of  perjury 
•  *^    not  disable  a  man  from  making  an  affi- 
iii  relation  to  the  irregularity  of  a  judg- 
ment in  a  cause  where   such  person   is   a 
party  ;  for  otherwise  he  must  suffer  all  in- 
jtistice^t  smd  would   have  no  way  to  help 
*•  himself.     But  it  can  only  be  read  in  defence 
■^  of  a  charge,  (i,  e.  against  a  charge),  and  not  in 
"  rapport  of  a  complaint."J     Not  that,  in  the 
of  case  thus  excepted,  the  reason  is  by  any 
8o  good  as  in  the  other  sort  of  case  so 
tally  distinguished.      All   other    evidence 
lieti^  supposed,  in  both  cases,  unattainable  ;  in 
irhai  respect  is  a  man  less  exposed  to  suffer  all 


•  lofri.  Chap.  7.        t  In  Salkeld,  it  is  "  i«>rte«.' 
2  Uwb*«  H»wkiiw,  S  103. 
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injustice  by  not  being  admitted  to  give  his  own 
testimony  in  support  of  a  complaint  of  his  own, 
than  by  not  being  admitted  to  give  it  for  the 
purpose  of  defending  himself  against  a  charge? 
In  other  words,  in  what  respect  is  he  less  ex- 
posed to  suffer  injustice,  by  not  being  permitted 
to  give  his  own  testimony  in  his  own  behalf 
when  plaintiff,  than  when  defendant  ?  On  the 
contrary,  the  danger  he  would  be  exposed  to 
from  injustice  would  be  greater  if  the  propo- 
sition were  reversed.  Debarred  from  being 
heard  as  a  witness  for  himself  in  the  character 
oi defendant y  he  is  exposed  to  no  injuries  but 
such  as  may  be  attempted  to  be  inflicted  on 
him  by  the  intervention  of  the  hand  of  justice: 
debarred  from  being  heard  as  a  witness  for 
himself  in  the  character  of  piamtiff\  he  is  ex- 
posed to  all  injuries  without  exception. 

From  a  charge,  he  cannot,  in  the  way  of  con- 
viction, be  a  sufi'erer,  but  upon  the  supposition 
of  a  suit  of  some  kind  or  other  instituted,  and 
perjury  committed,  or  at  least  misrepresenta- 
tion made,  in  support  of  it,  with  the  judge  upon 
the  watch  to  protect  him  against  it.  In  this 
case,  the  scene  of  the  injury  lies  in  curia;  and 
there  he  has  the  probity  and  compassion  of  the 
judge  for  his  defence.  In  the  opposite  case,  it 
has  Iain  (Jargonke)  in  pai/s :  and  there,  whom 
had  he  for  his  defender?  If  the  adversary  had 
ordinary  prudence,  seconded  by  ordinary  good 
fortune,  nobody.  Suppose  yourself  for  a  mo- 
ment, gentle  reader,  in  this  unpleasant  pre- 
dicament: put  into  it,  not  by  any  perjury  of 
your  own  (you  would  not  forgive  me  the  sup- 
position), but  by  the  united  perjury  of  two 
wicked  adversaries.     Invited  by  these  lawyers. 
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your  enemy,  being  stronger  than  yourself,  and 
catching  you  alone,  may  beat  you  to  a  jelly  :  or 
(if  it  be  more  agreeable  to  hira),  first  having 
tied  you  to  the  bed-post,  he  violates  your  wife 
and  yonr  daughter,  they  also  being  perjurers 
or  quakers,  in  your  presence.  Of  himself,  the 
privilege  thus  given  him  could  hardly  have  oc- 
curred to  him.  But  he  has  overheard  a  lawyer 
brag  of  it  as  a  good  joke ;  or  he  has  found  it  in 
a  book  by  accident. 

Examine  the  case  in  another  point  of  view, 
and  now  with  the  eye  of  an  exclusionist :  you 
may  see  another  reason  for  taking  the  excep- 
tion (if  an  exception  there  must  be)  elsewhere 
rather  than  here.  Let  it  be  in  his  own  cause, 
and,  therefore,  in  his  own  behalf:  here  is 
interest  in  the  case,  and  to  a  certainty : 
whereas,  if  the  cause  be  one  to  which  he  is 
not  a  party,  and  in  which  he  has  no  natural 
interest,  perjury  on  his  part,  if  unbribed,  will 
be  without  a  motive ;  nor  can  he  be  bribed 
without  a  person  able  and  willing  and  bold 
enough  to  offer  him  a  bribe ;  three  conditions 
which  do  not  meet  in  one  person  every  day. 

There  remains  yet  one  part  of  the  case,  which, 
on  different  occasions,  has  been  brought  to  view 
already.  When  the  most  suspicious  of  all  evi- 
dence (so  far  as  improbity  is  concerned)  is  re- 
ceived, in  what  shape  is  it  received  ?  In  the 
shape  of  vivd  voce  evidence,  the  deponent 
present  in  court  to  be  examined  and  cross- 
examined  by  the  adversary  and  the  judge  ? 
Oh,  no  :  this  is  exactly  the  shape  in  which 
the  door  was  just  now  expressly  shut  against 
it.  Oh,  no  :  the  dish  must  be  served  up  in 
the    shape    of  affidavit   evidence,   dressed    at 
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leisure,  with  an  attorney  to  dish  it  up:  a 
licensed  accomplice  to  help  cook  the  poison, 
and  no  taster  to  detect  it. 

Thus,  ill  regard  to  the  exclusions  grounded 
on  improbity,  stands  the  matter  upon  the  face 
of  the  books.  But  such  is  the  infelicity  of  the 
subject,  such  the  felicity  of  the  profession,  there 
is  no  trusting  even  to  the  freshest  of  their  books. 
The  apparent  uncertainty  of  the  law  is  such  as 
we  have  already  had  a  glimpse  of,  and  such  aa 
we  shall  see  in  a  fuller  and  fuller  light  in  pro- 
portion as  we  advance :  but  the  real  and  latent 
uncertainty  of  the  law  (I  speak  always  of  the 
common  law)  is  still  deeper  and  more  profound. 
Ever  unfathomable,  essentially  fluctuating : 
such  is  the  ocean,  such  is  the  common  law. 

Inquiring  among  professional  friends  the 
degree  of  observance  given  to  the  rules  ex- 
cluding witnesses  on  the  ground  of  improbity, 
I  learn  that  judges  may,  in  this  point  of  view, 
be  divided  into  three  classes.  Some,  treating 
the  objection  as  an  objection  to  credit,  not  to 
competency,  admit  the  witness,  suffer  his  evi- 
dence to  go  to  the  jury,  presenting  the  objec- 
tion at  the  same  time,  warning  the  jury  of  the 
force  of  it,  and  when  thus  warned,  leaving  them 
to  themselves.  lf»  after  this  warning,  the  jury 
convict  a  man  of  whose  guilt  the  judge  from 
whom  they  have  thus  received  the  warning,  is 
not  satisfied;  from  thence  follows,  as  a  matter 
of  course,  a  recommendation  to  mercy,  from 
whence  follows,  as  a  matter  also  of  course,  a 
pardon.  Another  class  suffer  the  testimony  to 
be  given,  but  if  they  do  not  find  it  corroborated 
by  other  testimony,  direct  the  jury  to  acquit, 
paying  no  regard  to  it.     A  third  class, 
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they  understand  that  no  other  evidence  is  to 
follow,  refuse,  in  spite  of  all  authorities,  so 
much  as  to  suffer  the  jury  to  hear  the  evi- 
dence.* 

Of  w^hat  individuals  these  several  classes  are 
respectively  composed,  I  do  not  know,  and 
should  be  very  solry  to  be  obliged  to  know. 
The  object  in  all  these  cases  is  the  preservation 
of  the  innocent.  To  this  object  there  are  these 
three  roads,  all  equally  effectual:  the  first,  a 
rational  course,  and  conformable  to  law,  mean- 
ing always  the  published,  the  known,  the  know- 
able  dispensations  of  the  law; — the  second, 
arbitrary,  assuming,  self-willed,  trespassing 
upon  the  regard  due  to  the  free  agency  of 
juries,  unconformable  to  the  spirit  of  the  con- 
stitution, but  containing  nothing  absolutely  re- 
pugnant to  any  peremptory  injunction  of  the 
law; — the  third,  equally  and  completely  re- 
pugnant to  reason  and  to  law. 

Under  the  jurisprudence  of  ancient  Rome, 
the  great  and  powerful  judge  called  the  prcetor 
used,  at  the  commencement  of  his  praetorship, 
to  hang  up  for  the  information  of  the  suitors,  in 
a  conspicuous  situation  in  some  public  place, 
a  table  of  the  rules  by  which  he  proposed  to 
govern  himself  during  his  year. 

Of  the  three  ditiferent  courses  taken,  as 
above  mentioned,  in  relation  to  the  same  busi- 
ness, by  so  many  classes  of  English  judges,  I, 
having  no  other  interest  in  being  informed  than 

•  The  reader  should  be  informed  that  these  pages  were 
written  somewhere  about  the  year  1803.  Whether  any  ^eater 
dtvree  of  unanimity  exists  on  the  bench,  in  regard  to  these 
matters,  at  the  present  day,  perhaps  nobody  knows :  it  is 
hardly  worth  knowing. — Editor. 
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what  I  possess  in  the  general  capacity  of  an  ^ 

English  subject,  should  be  unwilling  to  know 

which,  on   any  given   occasion,   has   been   or  < 

would  be  taken  by  any  individual  judge.     But, 

in  the  capacity  of  a  prosecutor  in  any  of  the 

cases  in  question,  were  it  ever  my  misfortune 

to  find  myself  standing  in   that   capacity,   it 

would  certainly  be  highly  material  to  me  to 

procure  (if  it  were  possible)  two  tables  :   the 

one  a  standing  one,  containing  the  names  of  the 

twelve  judges,   each  being  accompanied  with 

the  designation  of  that  one  of  the  above  three 

courses  which  it  is  his  practice  to  pursue ;  the 

other  an  occasional  one,  containing  the  names 

of  the  judges,  who,  upon  the  trial  of  the  cause 

in  which  I  was  in  a  way  to  be  prosecutor,  would 

be  destined  to  preside.     If  the  judge  I  saw    . 

reason  to  expect  was  a  jndge  who  would  suffer  I 

a  jury  to  hear,  and  to  act  as  if  they  heard,  I 

would  under  his  auspices  take  my  chance  for 

bringing  the  truth   to   light :    but   if  he  were 

either  a  judge  who  would  not  suftbr  a  jury  to 

hear,  or  one  who  would  not  suffer  them  to  act 

as  if  they  heard,  most  certainly  I  would  have 

nothing  to  do  that  1  could  avoid  doing,  in  the 

way  of  prosecution,  under  the  direction  of  such 

a  judge. 

It  would  be  equally  incumbent  on  me  to 
decline  bearing  a  part  in  any  such  sham  trial, 
whether  I  consulted  the  rules  of  |>ersonal  pru- 
dence, or  those  of  social  duty ;  whether  I  re- 
garded the  effect  of  such  a  prosecution  in  the 
way  of  burthen  on  my  own  finances  and  my 
own  ease,  or,  in  the  way  of  example,  on  the 
conduct  of  those  to  whom,  in  the  capacity  of 
persons  exposed  to  the  temptation  of  offending. 


CHAf.  IV.] 


IMPROBITY. 


97 


information  of  the  practice  in  this  behalf  might 
be  of  importance. 

The  example  is  bad,  when  a  man  supposed 
to  be  guilty  is  seen  to  remain  unprosecuted. 
But  the  example  is  much  worse,  when  a  man 
supposed  to  be  guilty  is  seen  to  be  prosecuted, 
but  prosecuted  under  circumstances  in  which  it 
may  be  and  is  known  beforehand  that  prosecu- 
tion will  be  to  no  purpose ;  saving  always  the 
impoverishment  and  harassment  of  the  prose- 
cutor,—  impoverished  and  harassed  already  by 
the  injury,  impoverished  and  harassed  com- 
monly still  more,  by  the  fallaciously  offered  and 
really  withholden  remedy.  The  escape  for 
want  of  prosecution,  is  the  simple  escape  of 
a  guilty  man  from  punishment:  the  escape 
taking  place  after  prosecution,  and  effected  by 
such  means,  is  an  example  .of  the  triumph  of 
him  who  is  guilty,  and  of  the  punishment  of 
him  who  is  innocent  and  injured. 


Sect.  III. — Improbity  in  other  shapes  an 
improper  ground  of  exclusion. 

If  from  that  modification  of  improbity  which 
consists  in  a  breach  of  veracity  on  the  very  sort 
of  occasion  in  question  (viz.  judicial  testimony), 
no  sufficient  ground  for  exclusion  can  be  de- 
duced ;  much  less  (it  is  evident)  can  it,  from 
improbity  manifesting  itself  in  any  other  shape. 
English  jurisprudence  furnishes  in  this  part  of 
the  field  a  rich  harvest  of  learning,  which  who- 
ever has  an  appetite  for  absurdity  may  go  and 
feast  upon,  at  the  table  spread  for  him  by 
Hawkins,  Bacon,  and  Comyns,  with  their  ever- 
clashing  authorities. 

V0I-.  v.  H 
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Looking  into  the  offence  for  this  purpose 
being  a  process  to  which  thought,  howsoever 
misapplied,  is  necessary,  and  thought  being 
attended  with  trouble,  sages  have  substituted 
a  more  expeditious  operation,  which  is,  the 
looking  at  the  punishment.  Treasons,  felonies 
(unclergyable  and  clergyable),  praemunires, 
misdemeanours  :— by  these  denominations  are 
expressed  all  the  distinctions  they  know  of,  in 
point  of  malignity  (or  say  improbity),  between 
one  group  of  offences  and  another:  and,  except 
the  obscure  and  mostly  incongruous  intimation 
given  of  the  nature  of  the  offence  in  the  case  of 
Reason,  and  the  undistinguishable  intimation 
of  misconduct  or  delinquency  in  general  con- 
veyed by  the  term  misdemeanour,  none  of 
these  terms  affords  any  the  slightest  intimation 
of  any  intrinsic  quality  in  the  offence  itself,  nor 
of  any  thing  else  belonging  to  it,  but  the  acci- 
dental circumstance  of  the  punishment  that  has 
been  attached  to  it.* 

A  system  of  arrangement  is  goad  or  bad, 
instructive  or  fallacious,  according  as  the  objects 
ranked  under  the  same  division  possess  more  or 
fewer  properties  in  common.  In  the  system 
in   question,   the  objects  not  possessing  any 


*  Of  late,  it  seems  to  be  established,  that  the  question, 
infiuny  or  no  infamy,  is  to  be  decided  by  the  consideration, 
not  (as  fonnerly)  of  the  nature  of  the  punishment,  but  of  the 
nature  of  the  offence :  and  for  this  decision  credit  seems  to 
have  been  taken,  as  for  a  conspicuous  stride  in  the  career  of 
liberahtyand  improvement.  But  what  becomes  of  it,  when  it  is 
considered  that  the  conception  even  of  the  offence  has  no  better 
ground  than  the  observation  of  the  punishments  that  have 
been  annexed  to  it?  And  admitting  the  distinction  to  have 
been  ascertained,  is  there  any  consistency  in  supposing  that  a 
judge  will  in  any  instance  have  attached  an  infamous  punish- 
ment to  an  offence  uot  infamous? 
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jssential  properties  in  common;  any  inference 
grounded  on  the  place  occupied  by  the  object 
in  the  system,  must,  in  the  case  of  this  system 
as  of  any  other,  be  proportionably  inconclusive. 
To  make  a  complete  perambulation  of  the  whole 
chaos,  would,  for  this  or  any  other  purpose,  re- 
quire volumes  upon  volumes.  A  sample  or  two 
must  serve  instead  of  a  complete  list. 

To  judge  of  ofieuces  by  punishments,  the 
most  detestable  of  mankind  should  be  found  in 
the  class  of  traitors.  Treason  being  the  sort  of 
act  most  offensive  to  those  whose  dependent 
creatures  judges  used  to  be,  treason  is,  in  the 
|i€ye  of  jurisprudential  law,  the  very  pinnacle  of 
fjraprobity.  In  the  character  of  a  witness,  a 
Itraitor,  of  course,  supposing  him  to  remain  with 
his  bowels  in  his  body,  never  could  be  heard. 
Reason,  unless  the  case  were  particularized, 
would  never  know  what  to  think  of  it:  of  what 
sort  of  disposition  (if  of  any)  to  regard  it  as 
evidentiary,  whether  of  vice  or  of  virtue.  Ene- 
mies must  be  resisted ;  traitors  must  be  pu- 
( Wished:  but  to  a  traitor  it  may  happen  to  be 
among  the  most  profligate  or  the  most  virtuous 
of  mankind.  Occasions  there  are  in  abundance 
on  which  traitor  or  no  traitor  depends  upon  bad 
success  or  good  success.  Take  a  monarchy, 
and  suppose  the  title  to  the  crown  (the  legiti- 
macy, for  instance,  of  the  heir-apparent  of  the 
last  monarch)  to  be  in  dispute.  Half  the 
people  believe  the  legitimacy ;  the  other  half 
disbelieve  it.  Each  half  are  traitors,  to  the 
[-other  half.  Which  are  so  by  law?  It  depends 
upon  the  course  taken  by  a  few  balls  of  dif- 
ferent sizes.  But  will  it  be  said  that  the  course 
taken  by  the  balls  affords  any  indication  of  the 
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side  on  which  the  greatest  proportion  of  veracity 
is  to  be  found  ?  In  cases  like  these  (not  to 
speak  of  concealed  traitors),  every  non-juror  at 
least  is  at  his  heart  a  traitor.  But  is  he  the 
less  trustworthy  ?  On  the  contrary,  who  does 
not  see  that  he  is  by  so  much  the  raore  so  ?  His 
adherence  to  veracity,  his  insensibility  to  the 
force  of  sinister  interest,  is  established  by  the 
most  incontestable  evidence  ;  by  evidence  such 
as  no  adherent  to  the  successful  side  has  it  in 
his  power  to  give. 

During  the  warfare  between  the  two  roses, 
that  is  from  generation  to  generation,  the  good 
people  of  England,  good  and  bad  together,  were 
alternately  loyalists  and  traitors:  consequently, 
if  the  men  of  law  were  fit  to  be  believed,  in  all 
that  time  scarce  a  man  in  the  country  that  was 
fit  to  be  believed.* 

By  a  numerous  and  respectable  description 
of  men,  probably  by  a  great  majority  of  those 


*  Look  back,  as  above,  to  a  few  hundred  years'  distance  in 
the  track  of  time,  you  see  a  whole  nation  composed  of  trai- 
tors. Look  on  to  a  few  hundred  deg^rees'  distance  in  the  track 
of  space,  you  may  see  a  whole  colony  composed  of  felons : 
and  felons  not  in  posse  merely,  Uke  the  traitors,  but  in  esse^ 
duly  converted  into  that  state  in  due  form  of  law.  Upon  the 
evidence  of  this  or  ihat  one  of  those  felons,  this  or  that  otlier 
of  them  has  from  time  to  time  suffered  death  :  murdered, 
thereby,  or  not  murdered,  is  a  question  I  leave  undiscussed 
for  the  amusement  of  those  who  sent  them  there. 

Question  for  a  law  debating  club :  Where  are  we  to  look 
for  the  worst  murderers  ;  to  the  Court  of  Common  Pleas 
hao^inie:  a  man  upon  good  evidence,*  or  to  a  New  South 
Wales  Criminal  Court  hanging  a  man  upon  such  bad  evi- 
dence, that  is,  upon  no  evidence  ? 


*  Said  to  be  murder.  (Hawkins.) 


CWAT.  IV-l 


IMPROBITY. 


101 


to  whom  the  history  of  their  country  is  an 
object  of  interest,  Russel  and  Sydney,  Russel 
at  any  rate,  seem  to  be  regarded  as  patterns  of 
heroic  virtue  :  of  virtue,  not  simply  in  respect 
of  the  general  tenour  of  their  lives,  but  in 
respect  of  the  very  act  which  brought  the  life 
of  each  of  them  to  its  close.  Both  patterns  (let 
us  say)  of  heroic  virtue :  yet,  if  in  the  eye  of  the 
law  (for  that  is  the  question)  these  men  were 
not  traitors,  what  men  ever  were  or  can  be  ? 

Next  below^  treasons  stand  unclergyable  felo- 
nies. Among  these,  take  homicide  in  the  way 
of  duelling. 

Two  men  quarrel ;  one  of  them  calls  the 
other  a  liar.  So  highly  does  he  prize  the  repu- 
tation of  veracity,  that,  rather  than  suffer  a 
stain  to  remain  upon  it,  he  determines  to  risk 
his  life,  challenges  his  adversary  to  fight,  and 
kills  him.  Jurisprudence,  in  its  sapience,  know- 
ing no  difference  between  homicide  by  consent, 
by  which  no  other  human  being  is  put  in  fear, 
and  homicide  in  pursuit  of  a  scheme  of  highway 
robbery,  of  nocturnal  housebreaking,  by  which 
every  man  who  has  a  life  is  put  in  fear  of  it, 
has  made  the  one  and  the  other  murder,  and 
consequently  felony.  The  man  prefers  death  to 
the  imputation  of  a  lie,  and  the  inference  of  the 
law  is,  that  he  cannot  open  his  mouth  but  lies 
will  issue  from  it. 

Such  are  the  inconsistencies  which  are  un- 
avoidable in  the  application  of  any  rule  which 
takes  improbity  for  a  ground  of  exclusion.  Take 
it  for  a  ground  of  suspicion  only,  all  these 
absurdities  are  avoided.  On  each  occasion 
every  man  is  judged  of  by  his  own  works.  A 
man  is  not  pronounced  unworthy  of  credit, 
merely   because   other  men,   who   have   com- 
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mitted  other  acts  accidentally  called  by  the 
same  name  as  some  act  of  his,  are  supposed 
unworthy  of  credit.  The  suspicion  is  founded, 
not  on  the  class  of  the  offence  (which,  as 
offences  are  classed,  shews  nothing);  nor  yet 
on  the  gams  of  the  offence,  an  indication  still 
pregnant  with  delusion ;  nor,  more  implicitly, 
so  much  as  from  the  species  ;  but  rather  from  the 
individual  offence :  and  thus  each  shade  of  de- 
linquency raises  up  that  shade,  and  that  shade 
alone,  of  suspicion,  that  belongs  to  it. 

If  the  legislator  had  his  choice  of  witnesses 
upon  every  occasion,  and  witnesses  of  all  sorts  in 
his  jxjcket,  he  would  do  well  not  to  produce 
any,  upon  any  occasion,  but  such  over  whose 
conduct  the  tutelary  motives  exercised  despotic 
sway:  in  a  word,  to  admit  no  other  men  for 
witnesses  than  perfect  men.  But  perfect  men 
do  not  exist :  and  if  the  earth  was  covered  with 
them,  delinquents  would  not  send  for  them  to 
be  witnesses  to  their  delinquency.  In  such  a 
state  of  things,  then,  the  legislator  has  this 
option,  and  no  other :  to  open  the  door  to  all 
witnesses,  or  to  give  license  to  all  crimes.  For 
all  purposes,  he  must  take  men  as  he  finds 
them  :  and,  for  the  purpose  of  testimony,  he 
must  take  such  men  as  happen  to  have  been  in 
the  way  to  see,  or  to  say  they  have  been  in  the 
way  to  see,  what,  had  it  depended  upon  the 
actors,  would  have  been  seen  by  nobody. 

A  very  short  argument  might  be  sufficient  to 
satisfy  us  of  the  insufficiency  of  all  arguments 
drawn  from  the  topic  of  criminality  in  the  lump. 
The  evidence  of  an  accomplice  is  admitted, 
whatever  be  the  crime ;  at  least  (which  is 
abundantly  sufficient  for  the  purpose)  in  crimes 
which  are  regarded  as  being  of  the  deepest  die. 


CurwIV.J 


IMPROBITY. 


103 


«d  afibrdingtbe  strongest  ground  for  exclusion, 
m  Ibe  iDstance  of  a  witness  whose  criminality, 
vlielher  of  the  same  or  a  different  species,  is 
J  k-f.s  recent  date.* 

Supposing  criminality  in  general  to  be  a  just 
ground  of  incapacitation  in  this  behalf,  on  the 
part  of  a  witness  produced  in  favour  of  a  cri- 
■Jnal   pr  ition;   the  criminality  manifested 

by  a  p.'  ^  tion  in  that  very  crime,  would 
itfiofd  a  juster  ground  than  can  be  found  on  the 
pirt  of  a  criminal  not  in  the  same  predicament. 

Superior  certainty,  and  superior  freshness, 
are  circumstances  that  concur  in  giving  to  the 
pamd  of  exclusion,  in  this  case,  a  degree  of 
ataagtb  which  is  scaicely  to  be  found  in  any 
other. 

First,  in  regard  to  certainty:  certainty  of 
pttt  depravity.  In  other  cases,  the  evidence 
cf  criminality  (the  only  evidence  admitted  by 
Ike  law)  is  tlie  record  of  conviction.  But  the 
conviction  tmiy  have  been  erroneous :  the  man 
may  have  been  innocent,  though  the  jury  thought 
kim  guilty.  Here  he  says  himself  he  was 
;  and  unfolds  all  the  circumstances  of  his 
,;  circumstances  without  which  it  would 
have  been  in  his  power  to  display  the  guilt 

the  accomplice  against  whom  his  evidence  is 
produced. 


'oiuninnly  evidence  of  this  description  has  other 
fiomc  sort  or  other,  though  frequently  but  rircutn- 
,to  support  it;  indeed,  it  is  seldom  thut  cirrmnstantia! 
cadmee  cau  w  altogether  M-anting.  But  instances  have 
kipprnrd  in  which  the  decision  (tlie  verdict  of  a  jury  under 
dbo  dinpctjon  of  a  professional  judge)  has  been  grounded  on 
Am  vidkoot  any  other  evidence  :  such  is  the  credit  tliai  has 
kiBB  ginai  Co  it,  and  may  still  be  given  to  it  at  any  time. 
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Next,   in  regard  to  freshness :  for  on  fresh- 
ness depends  the  presumption  of  present  depra-, 
vity,  without    whicli,   pasl    is    nothing   to   the^ 
purpose  :  of  present  depravity,  as  rendered  pro- 
bable by  past.     In  other  cases  t!ie  criminality, 
7nai/,  it  is  true,  be  recent:  but  what  is  equally' 
true,  is,  that  it  may  be  any  number  of  years 
anterior   to  tlie   time   when   the   testimony  is. 
given.    Long  before  that  period,  the  crime  mai 
have  been  lor  ever  buried  in  oblivion,  and  the 
character  regenerated.      Here,  the  taint  on  the 
evidence  is  as  fresh  as  the  crime,  by  the  prose- 
cution of  which  the  evidence  is  called  forth.* 


•  The  reason,  in  point  of  common  sense,  for  the  exclusion, 
ill  the  case  of  a  particeps  criminis,  is  thus  strong.  Bui  the 
technical  reason,  the  only  sort  o|  reason  which  a  lawyer  cvef 
cares  about,  failing;  the  reason  to  which  so  much  unportancel 
h  pretended  to  be  attached  on  other  occasions,  the  reason 
founded  on  the  probability  of  mendacity,  is  thrown  aside.  In 
law  it  is  not  criminality  tiiat  incapacitates,  but  infatny.  Now 
infanty.  like  most  other  words  which  have  been  borrowed 
from  the  language  of  ordinary  life  by  the  language  of  law, 
has  two  meaning? ;  one  meaning  when  uttered  by  unlearned, 
another  meaning  when  by  learned  lips.  When  a 
who  is  not  a  lawyer  hears  of  infamy  of  c  liar  act  er,  he  ttst 
Bupposcfs  that  it  is  the  same  thing  as  criminality  ;  or,  at  le 
that,  when  there  is  no  doubt  of  a  man's  having  committed 
crime,  it  does  not  need  the  assistance  of  any  such  thing 
a  speech,  from  any  such  functionary  as  a  judge,  to  render  hii 
infamous.  Lawyers,  however,  have  determined  that  infam] 
is  tlie  consequence,  not  of  the  crime,  nor  even  of  the  convic- 
tion, but  of  the  judgment.  Now,  as  the  accomplice,  who 
turns  what  is  called  king's  evidence,  usually  has  not  been 
tried,  he  cannot  have  been  convicted,  nor  consequently  can 
judgment  have  passed  against  him.  There  is  no  infamy,  there- 
fore; and  consequently  no  untrustworthiness.  Let  him  erea 
have  been  convicted,  and  on  the  clearest  evidence,  so  jud| 
mcnt  have  not  passed,  he  will  speak  the  tnith :  but  so  soon 
it  has  passo<],  he  is  unfit  to  be  believed  ;  from  that  moment  he 
is  a  liar.    It  might  appear,  ncvertlieless,  to  common  sense,  thai. 
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In  a  double  view,  so  far  as  the  danger  of 
deceptiou  is  concerned,  this  single  example 
ought  to  be  regarded  as  conclusive :  in  the 
character  of  a  proof  from  experience ;  and  in 
the  character  of  an  argumentum  ad  homincm. 

In  the  character  of  an  appeal  to  experience. 

The  temptation,  at  the  highest  pitch  :  the  in- 
dividual exposed  to  it,  an  individual  belonging 
to  that  class  in  whom  the  proneness  to  yield  to 
temptation  is  at  the  highest  pitch  :  the  force 
of  the  mendacity-prompting  motives  at  the 
highest  pitch ;  the  force  of  the  mendacity-re- 
straining motives  at  the  lowest  pitch :  and  yet 
mendacity  itself  unfrequent  in  comparison  of 
veracity,  and,  at  any  rate,  (what  is  the  only 
thing  ultimately  material)  deception,  and  conse- 
cjuent  misdecision,  extremely  rare.* 

In  the  character  oi'  an  argume/itu??i  ad  ho7nifjem 
its  operation  seems  to  be  still  more  forcible. 

When,  in  case  of  deception  and  consequent 


other  things  being  the  same,  it  can  make  very  little  diflPerence 
in  the  probability  of  a  man's  telling^  the  truth,  whether  or  no 
certain  words  have  been  uttered   by  a  judge. — Editor. 

*  The  absence  of  complaint  on  this  ground  is  the  more 
remarkable,  and  adds  the  greater  force  to  the  argument,  inas- 
much as  on  other  grounds  the  effect  of  the  permanent  offers  of 
reward  held  out  by  statute  has  been  matter  of  frequent  and 
just  complaint.  Rewards  to  different  amounts  being  held  out 
for  Crimes  regarded  as  rising  one  above  ujiother  in  malignity, 
professional  men  forbear  to  inform  against  a  mau  till  his  guilt 
has  risen  to  such  a  pitch  as  to  entitle  the  informer  to  the 
highest,  the  40/.,  reward.  It  is,  or  at  least  is  supposed  to  be, 
a  point  of  policy  not  to  gather  the  fruit  till  it  is  ripe.  The 
whole  system  oi^  rewards  offered  to  accomplices  in  first-rate 
crimes,  a  system  unknown  upon  the  continent,  has  grown  out 
of  the  exclusion  put  by  English  law  upon  self-criminating 
testimony :  of  which  in  its  i>lace. 
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misdecision,  the  mischief  is  so  great ;  wheu,  in 
a  word,  it  is  at  the  highest  possible  pitch, 
amounting,  perhaps,  to  the  murder  of  an  inno- 
cent man  ;  you  scruple  not  to  give  admission 
to  the  evidence.  Every  day  you  admit  it,  you 
all  admit  it :  by  none  of  you  has  so  much  as  a 
suspicion  been  entertained,  or  at  least  been 
professed  to  be  entertained,  that  the  admission 
of  it  is,  upon  the  whole,  unfavourable  to  the 
interests  of  truth  and  justice.  Yet,  where  the 
temptation  amounts  to  nothing ;  where  the  capa- 
city of  opposing  to  the  temptation(if  there  were 
any)  that  retiistance  which  probity  requires, 
remains  unimpeachcd ;  and  where  the  mischief^ 
in  case  of  deception  and  consequent  misdecision, 
is  next  to  nothing ;  even  there,  if  but  the  sha- 
dow of  an  interest  flit  before  your  eyes,  you 
scruple  not  to  shut  an  inexorable  door  against 
the  evidence. 

We  have  seen,  in  some  measure,  what  is  to 
be  thought  of  the  incapacitations  grounded  upon 
interest.  We  now  know  what  to  think  of  the 
incapacitations  founded  on  criminality.  Add 
interoit  and  crimimilitt/  together,  and  observe 
what  follows.  Interest  incapacitates;  crimi- 
nality incapacitates :  interest  and  criminality, 
each  in  the  highest  degree,  do  not  incapacitate. 
In  grammarians'  logic,  two  negatives  make  an 
affirmative :  in  lawyers'  logic,  two  affirmatives 
make  a  negative.  In  vulgar  arithmetic,  one 
and  one  makes  two :  in  lawyer's  arithmetic, 
one  and  one  makes  not  two,  but  nothing. 

Oh !  but  lawyer  s  interest  is  pecuniary  inte- 
rest :  and  this  interest,  which,  being  added  to 
criminality,  removes  the  incapacitation,  is  only 
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the  mere  ioterest  of  self-preservation  in  regard 
to  life,  and  nothing  more. — ^Well  then,  add 
pecuniary  interest :  add  lawyer's  only  interest 
to  other  people's  strongest  interest:  put  three 
grounds  of  incapacitation  together :  instead  of 
two,  the  three  put  together  still  make  nothing, 
as  before.  A  pardon,  together  with  a  reward, 
is  offered  to  one  conspirator  for  the  discovery 
of  another :  neither  reward  nor  pardon  given, 
unless  the  man  informed  against  is  convicted. 
This  is  every  day's  practice.  Such  is  the  invi- 
tation r  and  the  doors  of  justice  are  thrown 
open  to  the  scum  of  the  earth  thus  collected. 
After  this,  split  hairs,  and  raise  quibbles  about 
a  farthings-worth  of  interest  in  one  shape,  and 
a  farthing  s-worth  in  another.* 


•  One  species  of  evidence,  evidence  of  the  most  useful  kind, 
is  by  this  exclusionary  rule  inexorably  shut  out.  The  evi- 
dence admitted  is  that  of  a  partaker  of  the  crime,  who,  in 
recompense  for  such  evidence,  obtains  the  equivalent  of  a 
pardon :  indeed,  more  than  the  equivalent  of  what  is  granted 
under  that  name.  This  man,  then,  upon  requisition,  gives 
information  of  as  many  crimes  as  he  has  been  witness  of;  or 
at  least  of  as  many  as,  being  known  to  be  acquainted  with,  he 
18  required  to  give  evidence  of.  But  the  persons  convicted 
with  or  without  such  bought  evidence,  have,  many  of  them 
(perhaps  most  of  them),  their  catalogue  of  crimes  ot  others  to 
which  they  have  been  privy,  and  which,  if  required  and 
admitted,  they  might  be  instrumental  in  bringing  to  justice. 
Such  evidence  would  not  always  be  given :  the  quality  or 
quantity  of  inducement  necessary  to  the  extraction  of  it 
would  not  always  be  found.  It  would,  however,  sometimes, 
perhaps  not  unfrequently,  be  found  :  conscience,  which  so 
often  produces  from  a  man  the  confession  of  jiis  own  crimes, 
would  naturally  have  less  difficulty  in  producing  the  relation 
of  those  of  other  men.  Whenever  it  ha])pcned  to  be  pro- 
duced, a  more  unsuspicious  species  of  evidence  could  hardly 
be  found  any  where:  were  it  obtained  by  hopes  of  pardon,  it 
would  indeed  in  that  case  be  upon  a  footing,  but  no  more 
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Sect.  IV.  If  ejcdusion  on  the  ground  of  convicted 
mendacity  were  Jiistt/iab/c,  English  lawyers  and 
judges  should  be  e.i  eluded. 

FmsT,  as  to  the  professional  lawyer,  the 
lawyer  in  full  practice.  1  speak  not  of  attornies, 
who,  when  it  happens  to  them  to  lie,  lie  rather 
in  deportment  than  in  language,  in  deeds 
rather  than  in  words :  or,  if  in  written  words,  in 
words  prepared  for  them  by  the  client  s  lips. 
The  indiscriminate  defence  of  right  and  wrong, 
by  what  is  it  kept  up,  but  by  the  indiscriminate 
advancement  of  truth  and  falsehood  ? 

What  the  perjurer  has  done  once,  and  per- 
haps but  once,  the  advocate  is  doing  in  every 
day's  practice.  Occasion,  motive,  every  thing 
the  same,  except  the  punishment  and  the  cere- 
mony :  the  kiss  given  to  the  book  in  one  case, 
not  given  to  it  in  the  other. 

The  perjurer  makes  a  lie,  the  advocate  circu- 
lates it:  the  perjurer  gives  words  to  it,  the 
advocate  effect.  To  what  amounts  the  differ- 
ence ?  To  the  same  as  between  the  part  borne 
by  one  man  and  that  borne  by  another  in  a  plan 
of  forgery. 

than  upon  a  footing,  with  the  evidence  obtained  by  the  virtual 
sort  of  pardon  above  mentioned  :  when  alflbrded  without 
hopes  of  pardon,  it  would  naturally  auid  almost  certainly  be 
the  pure  result  of  conscience.  In  capital  cases  more  particu- 
larly, corruption  would  be,  practically  speaking,  out  of  the 
question,  since,  by  the  supposition,  the  man  would  almost 
immediately  be  out  of  the  reach  of  all  earthly  reward  as  well 
as  punishment.  It  is  just  possible,  but  not  at  all  probable, 
that,  for  the  sake  of  eating  and  drinking;  a  little  better  during 
the  short  interval  before  death,  lie  should  designedly  produce 
the  dcstructioQ  of  u  fellow-cieaturc. 
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The  lawyer  indeed  has  his  license  to  plead, 
his  license  under  the  seal  of  the  moral  sanction  : 
the  perjurer  has  no  such  license.  Unquestion- 
ably the  license  makes  a  difference :  contempt 
and  power  sit  not  on  the  same  head. 

One  difference  requires  to  be  marked.  The 
license  granted  to  the  advocate  confines  itself 
to  the  case  where  it  is  in  that  character  that  he 
acts :  \N  here  it  is  to  the  use  of  others  that  he 
lies.  As  truly  as  the  courtier  said,  non  omnibus 
dortnio,  the  advocate  may  say,  fion  onmibus  mai- 
tior:  for  (the  fee,  and  the  reputation  of  impressive 
and  successful  lying,  excepted,)  if  he  lies  to  his 
own  use,  he  goes  beyond  his  license. 

But  when  the  habit,  thus  in  ceaseless  exer- 
cise, has  been  matured  into  a  second  nature,  is 
it  so  natural  that  the  line  thus  faintly  marked 
out  should  never  be  crossed?  Is  it  not  more 
natural  that,  as  public  wrongs  have  been  known 
to  mix  with  private,  the  concerns  of  others 
should,  to  this  purpose,  now  and  tlieii  mix 
themselves  with  a  man  s  own  ? 

Concessum  est  oi-atoribus  aliqtdd  vieniiri  in  hiS' 
toriis.  To  the  orator  who  laid  down  the  rule, 
was  it  an  unfrequent  occurrence  to  see  him 
affording  the  example  ? 

To  a  butcher,  it  may  happen  to  be  a  man  of 
humanity :  he  has  a  license  for  shedding  blood, 
a  license  sealed  with  the  same  seal  as  that 
under  which  the  advocate  acts  in  the  utterance 
of  falsehoods.  The  license  extends  to  quadru- 
peds of  all  sorts  ;  it  does  not  extend  to  bipeds, 
or  at  least  to  bipeds  without  feathers.  Yet, 
when  human  life  is  at  stake,  a  butcher  is  never 
put  upon  a  jury. 

It  seems  scarcely  in  the  nature  of  things,  that. 
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in  point  of  testimonial  trustworthiness,  the  tes- 
timony of  a  professional  advocate  should,  in  any 
country,  or  under  any  system,  be,  in  the  eye  of 
reason,  altogether  upon  a  level  vnth  that  of  a  man 
of  an  equally  cultivated  mind  in  another  station, 
taken  at  random.  But  whatever  untrustworthi- 
ness  may  be  found  attached  to  the  character  on 
European  ground,  by  far  the  greatest  part  of  it 
will  be  found  referable  to  the  technical  system; 
and  whatever  ulterior  degree  of  untrustworthi- 
ness  may  be  found  attached  to  it  on  English 
ground,  will  be  found  referable  to  the  peculiar 
degree  of  malignity  to  which  the  endemial 
disease  of  that  system  has  risen  in  England. 

Under  the  natural  system  (were  it  ever  re- 
stored),— under  the  most  perfect  system  ima- 
ginable,— the  |)rofession  oi  the  advocate  never 
could  cease  to  be  necessary,  how  much  less 
soever  might  be  the  demand  for  the  exercise  of 
it.  But,  under  the  natural  system,  the  advocate 
is  only  the  assistant,  the  bottle-holder,  of  the 
suitor ;  under  the  technical  system,  the  cham- 
pion, the  substitute. 

Under  the  natural  system  the  suitor  being 
essentially  present, — present,  so  long  and  as 
often  as  any  matter  of  fact,  coming  in  any  way 
under  his  cognizance,  is  in  question, — there 
stands  somebody,  there  stands  the  suitor  in 
his  proper  person,  responsible  for  the  truth  of 
every  thing  that  is  said  in  his  behalf:  the 
person  so  responsible  is  always  present  in  the 
face  of  the  bystanders  and  the  judge  :  in  vain 
would  the  advocate,  the  echo,  the  hearsay 
witness,  pretend  to  believe  what  the  principal, 
then  standing  before  him,  dares  not  venture  to 
assert,  or  at  any  rate  to  persist  in. 
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When  the  client  is  out  of  the  way,  not  only 
of  punishment  but  of  shame,  the  advocate  (no 
longer  the  bottle-holder  but  the  substitute)  soar- 
ing on  his  own  wings,  believes,  and  proclaims 
aloud,  whatever  is  most  convenient  to  be  be- 
lieved. His  gospel  is  in  his  hand;  in  his  brief  he 
beholds  his  sufficient  warrant :  from  beginning 
to  end,  the  paper  may  be  composed  of  lies,  of 
lies  replete  with  infamy,  but  the  weight  of  it 
falls  not  on  his  shoulders. 

In  the  writings  Of  lawj^ers,  a  topic  which,  of 
course,  cannot  be  an  unfrequent  one,  is  the 
respectability  of  the  professional  character :  the 
transcendant  excellence  of  the  functions  in 
the  exercise  of  which  it  manifests  itself:  what- 
ever in  talent  is  most  brilliant,  whatever  in 
learning  is  most  profound,  joined  together  and 
acting  in  the  service  of  justice.  What  a  maker 
of  sticks  has  never  yet  been  known  to  forget,  is, 
that  to  every  stick  there  are  two  ends :  what 
a  maker  of  this  sort  of  panegyric  takes  care 
never  to  remember,  is,  that  to  every  cause 
there  are  two  sides,  and  that  only  one  of  these 
can  possibly  be  in  the  right. 

Another  case  which  presents  itself  as  a  sub- 
ject of  examination,  in  regard  to  exclusion  of 
testimony  on  the  score  of  appropriate  improbity, 
is  that  of  English  judgeship. 

In  speaking  of  this  case  of  habitual  mendacity, 
nothing  farther  will  be  requisite  than  the 
marking  those  circumstances  which  concur  in 
distinguishing  it  from  the  last  preceding  case. 

Meantime,  lest  the  condition  of  being  ha- 
bitually stained  with  this  degrading  vice  should 
be  regarded  as  a  necessary  one,  indelibly 
attached  to  one  of  the  most  exalted  functions 


112 


EXCLUSION. 


tB6ox  TXi 


in  government,  it  may  be  proper  to  premise, 
that  England  is  the  country  on  which  the  impu- 
tation will  be  found  to  rest,  if  not  to  the  exclu- 
sion of  any  other,  at  least  in  a  degree  of  most 
prodigious  pre-eminence. 

Even  to  that  other  of  tlie  three  united  kingdoms 
which  is  contiguous  to  England,  the  contagion 
has  not  extended  itself:  though,  on  the  other 
hand,  it  has  crossed  the  sea,  and  involved  the 
other  kingdom,  the  laws  of  which  have  been 
drawn  from  an  English  source. 

Even  in  England,  the  number  of  the  persons 
thus  regularly  infected  is  so  small,  that  were 
numbers  the  sole  object,  this  head  of  preferable 
exclusion  might  seem  to  have  scarcely  a  claim  to 
notice.  But  when  it  is  considered  that  the  station 
here  in  question,  limited  as  is  the  number  of  the 
occupants,  is  among  the  chief  fountains  from 
which  the  public  morals  are  derived;  and  that  in 
one  of  them  in  particular,  sits  a  reverend  person- 
age, who  among  his  official  titles  numbers  that 
of  cuMos  viorum  of  the  nation,  guardian  of  the 
public  morals ;  the  paucity  of  the  occupants 
will  hardly  be  adduced  as  a  sufficient  reason 
why,  in  this  point  of  view,  any  more  than  in 
any  other,  the  station  should  be  passed  by  as 
an  object  undeserving  of  regard. 

Had  Clodius  in  his  day  paid  a  visit  to  this 
island,  for  the  purpose  of  delivering  a  set  of 
lectures  on  the  virtue  of  conjugal  fidelity ;  or 
had  Messalina  come  over  and  purchased  the  site 
of  Camden  House,  for  the  purpo.se  of  erecting 
upon  the  premises  a  boarding-school  upon  an 
imperial  scale,  for  the  education  of  young 
ladies  ;  the  individuality  of  the  two  characters 
would  scarcely  have  passed  as  a  reason  why 
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their  conduct  in  their  re3|>e9tive  situations 
should  be  passed  by,  as  an  object  too  incon- 
siderable for  notice.  ,1     , 

Between  the  mendacity  of  the  advocate  and 
that  of  the  judge,  (the  scene  is  now  confined  to 
England),  there  is  this  difterence.  Among  ad- 
vocates, taking  any  given  individual,  the  exem- 
plification of  the  quality  is  rather  matter  of 
suspicion  than  proof.  That  a  large  portion  of 
his  time  is  thus  employed,  is  clear  beyond  dis- 
pute ;  but  it  would  not  always  be  easy  to  say 
exactly  what  particular  portion  or  portions  ;  to 
fix  upon  the  particular  cause,  or  hour,  or  minute. 
In  the  instance  of  the  judge,  this  difficulty  has 
no  place.  In  this  shape,  as  well  as  in  so  many 
others,  the  fruits  of  his  industry  are  upon  record: 
his  name  is  subjoined  to  them,  and  in  his  own 
hand :  they  are  consigned  to  that  sort  of  instru- 
ment which  (as  if  to  give  the  better  effect  and 
virtue  to  this  its  quality)  is  proclaimed  aloud  as 
the  standard  of  truth  :  that  mass  of  authorita- 
tive and  privileged  asseveration,  wliich  no  other 
asseveration  (come  it  from  what  quarter,  or  firom 
whatsoever  number  of  quarters,  it  may)  is  ever 
to  be  suffered  to  contradict:  a  mass,  the  matter 
of  which,  being  constantly  (in  the  greater  part 
of  it)  false,  is  on  that  account  to  be  as  constantly 
taken  for  true. 

To  be  at  a  loss  for  specimens  of  the  exercise 
of  this  talent,  .would  be  as  if  an  astronomer 
were  to  be  at  a  loss  to  find  stars  in  the  milky 
way.  In  tlie  selection — since  for  illustration's 
sake  a  specimen  must  be  produced  —  in  the 
selection  lies  the  only  difficulty.  To  give  them 
all,  would  be  to  transcribe  no  small  part  of  the 
collection  of  those  fruits  of  professional  indus- 
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try,  which,  in  professional  language,  are  known 
by  the  name  of  books  of  practice.  To  transcribe 
them  on  the  present  occasion,  would  be  to  imi- 
tate the  labour  of  the  ingenious  attorney,  who, 
on  the  occasion  of  the  entry  of  names  and  bap- 
tisms on  a  blank  leaf,  took  occasion  to  enrich 
ihe  budget  of  evidence  with  an  office  copy  of 
the  Bible. 

in  the  Alariairc  dc  Fii^aro,  tlie  travelled 
valet,  speaking  of  England,  represents  cursing 
and  swearing  as  tlie  matter  constituting  the 
basis  of  conversation.  Though  matter  of  that 
sort  is  more  abundant  than  a  lover  either  of 
good  sense  or  piety  would  wish,  yet,  taken  in 
the  quantity  there  assigned,  the  proposition 
cannot  but  be  considered  as  tinctured  with 
that  exaggeration,  which,  being  natural  to  the 
occasion,  shews  itself  for  what  it  is. 

If,  instead  of  that  vice,  he  had  fixed  upon 
the  vice  of  lying ;  and,  instead  of  common  con- 
versation, upon  that  sort  of  regulated  discourse 
in  the  delivery  of  which  a  man  might  be  ex- 
pected to  be  more  particularly  on  his  guard ; 
and  had  his  observation  been,  that  in  England 
lying  constitutes  the  basis  of  judicial  proce- 
dure ;  his  remark  would  have  contained  nothing 
beyond  the  simple  and  altogether  indisputable 
truth. 

Supported  by  irresistible  power,  effrontery 
has  hardened  itself  to  such  a  pitch,  as  to  aflect 
to  regard  mendacity  under  the  palliative  name 
of  fiction :  mendacity  in  the  mouth  of  judges, 
mendacity,  the  source  of  fees,  as  conducive,  as 
even  necessary,  to  justice. 

Such,  in  that  exalted  station  being  the  prac- 
tice, the  habitual  practice ;   what,  m  point  of 
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^character  and  reputation,  is  the  consequence? 
>Just  what  it  might  naturally  be  expected  to  be: 
that  in  the  scale  of  trustworthiness,  the  asser- 
tion of  an  English  judge,  writing  in  that  cha- 
racter, the  assertion  of  the  guardian  of  English 
morals,  stands  exactly  at  the  lowest  degree 
conceivable.  Not  only  is  this  state  of  things 
generally  notorious,  but  it  is  built  upon  as  such 
by  the  acts  of  the  legislature :  and  this  so  truly 
and  effectually,  that  it  is  upon  the  known  un- 
trustworthiness,  upon  the  infamy,  of  this  exalted 
character,  that  the  law  depends  for  the  efficacy 
of  its  arrangements. 

Among  the  other  devices  employed  by  the 
authors  of  the  jurisprudential  system  for  the 
attainment  of  their  ends,  was  that  of  wording 
their  notices  in  such  manner  as  to  convey  no 
information :  the  consequence  of  which,  actual 
as  well  as  intended,  was,  that  a  man  was  pu- 
nished and  pillaged  as  for  a  contempt  of  the 
orders  thus  carefully  kept  from  coming  to  his 
knowledge.  The  people  of  England  having 
been  under  a  course  of  pillage  in  this  form  for 
some  centuries,  the  cries  of  the  oppressed  pre- 
vailed at  length  with  the  legislature  to  apply 
what  the  authors  of  the  grievance  (the  persons 
by  whose  counsels  the  legislature,  on  occasions 
of  this  sort,  governs  itself  of  course,  for  want 
of  being  able  of  itself  so  much  as  to  understand 
the  language)  what  the  authors  of  the  griev- 
ance presented  in  the  character  of  a  remedy. 
Instead  of  the  sham  notice,  which  till  then 
had  been  the  only  notice  ever  delivered;  in- 
stead of  this  sham  notice  by  itself,  the  instru- 
ment was  in  future  to  contain  two  notices.  The 
one  was  and  is  the  old  sham  notice,  signed  by 
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the  judge ;  the  customary  heap  of  lies ;  the 
official  discourse  uf  the  judge,  whose  name,  in 
his  own  liandwriting:,  conveying  the  assurance 
of  its  verity,  ^aa  inscribed  on  it.  The  other  was 
buQkiria  a  trjie: notice;  a  notice  that  may  be  at 
ie;)fit4)aad  (ihui  nature  of  the  contents  considered) 
-^i^POitoidnly  "will  be,  a  true  one,  signed  by  some 
attorney.  [Tlie  two  notices  being  in  point  blank 
contradictiort  to  one  another,  on  what  does  the 
efficacy  of  tlic  true  instrument,  and  of  tlie  law 
by  wliich  it  was  instituted,  depend  ? 

On  what  but  this  ?  viz.  that  the  word  of  the 
attorney,  who,  unless  by  accident,  has  the  ad- 
vantage of  not  being  known,  shall  be  taken  in 
preference  to  that  of  the  judge,  whom  every 
body  knows,  and  who,  as  such,  is  so  much 
better  known  than  trusted,  that  he  is  regarded 
as  unworthy  of  all  credence. 

The  assertion  thus  delivered  (it  may  perhaps 
be  remarked)  has  not  received  the  sanction  of 
an  oath.  True :  unless  any  such  duty  as  that 
of  veracity  should  be  understood  as  compre- 
hended in  the  oath  of  office.  But  what  is  no 
less  true  is,  that  the  assertion  is  of  that  class,  to 
which  the  reverend  authors  themselves  ascribe 
a  degree  of  trustworthiness  beyond  any  which 
they  will  allow  to  an  assertion  from  any  other 
quarter,  though  backed  by  the  sanction  of  an 
oath.  Records,  instruments  coming  authenti- 
cated from  that  exalted  and  thus  commanding 
station,  —  records,  of  the  verity  of  which  the 
above  specimen  furnishes  a  correct  idea,  are 
sure  to  be  believed  :  i,  e.  (though  known  for 
what  they  are)  acted  upon  as  if  true.     Depo- 
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or  not:  they  must  take  their  chance: — but 
records  are  infallible. 

Is  it  the  occasion,  and  thence  the  effect, — is 
it  the  occasion,  or  the  ceremony,  that  makes 
the  political  mischief,  the  moral  turpitude  ? 
Surely  not  the  ceremony,  but  the  occasion.  If 
the  ceremony,  then  suppose  a  mass  of  testi- 
mony received  without  the  ceremony,  and  an 
innocent  man  convicted  and  life  destroyed  upon 
that  ground.  In  this  is  there  no  mischief?  In 
this  is  there  no  turpitude  ? 

On  the  other  side,  take  two  pieces  of  gold 
coin,  two  guineas,  each  of  foil  weight,  and, 
under  the  eye  of  an  approving  judge,  to  change 
the  prisoner's  doom  from  death  to  transporta- 
tion, let  the  two-and-forty-shillings'-worth  of 
gold  coin  be  valued  by  twelve  jurymen,  speak- 
ing upon  their  oaths,  at  nine-and-thirty  shil- 
lings, and  no  more.  Look  at  this,  which  is 
every  day's  practice,  and  then  say  whether  the 
distinction  between  the  occasion  and  the  cere- 
mony be  to  the  conscience  of  an  English  judge 
either  a  subject  of  doubt,  or  a  matter  of  in- 
difference. 

Thus  strong  is  the  objection  in  the  case  of 
the  English  judge  :  stronger  than  in  the  case  of 
the  advocate,  itself  a  stronger  case  than  that  of 
the  convicted  perjurer. 

Mendacity,  it  must  not  be  forgotten,  is  the 
only  sjiape  in  which  improbity  is  here  in  ques- 
tion :  extended  to  other  shapes,  the  imputation 
would  be  unfounded,  and,  in  respect  of  its  un- 
questionable groundlessness,  revolting. 

The  Lord  High  Chancellor,  the  Lord  Chief 
Justice,  —  you  might  be  every  day  in  his  com- 
nuniber  of  vears,  without  bei 
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under  any  the  smallest  degree  of  apprehension 
on  the  score  of  your  watch.  Your  table  might 
be  covered  with  plate,  and  not  so  much  as  a 
tea-spoon  would  be  in  any  the  smallest  danger 
of  finding  its  way  from  his  hand  into  his  pocket. 
In  all  such  particulars,  your  assurance  of  pro- 
bity on  the  part  of  the  arbiter  of  the  lives  of  un- 
licensed depredators  might  well  be  as  entire,  as, 
on  the  part  of  any  such  unlicensed  depredator, 
your  assurance  of  the  opposite  quality  would. 

But  in  regard  to  that  particular  modificatioa 
of  improbity  which  alone  is  here  in  question, 
the  matter  may  be  seen  to  stand  upon  a  very 
different  footing,  not  to  say  an  opposite  one.         j 

It  is   to  his    celebrity   and    long-continued'f^l 
experience  in  the  capacity  of  an  advocate,  that 
the  Lord  Chancellor  or  Lord  Chief  Justice  is 
indebted  for  his  commanding  situation  in  the 
character  of  a  judge. 

In  the  case  of  the  unlicensed  depredator,  men- 
dacity is  but  a  casual  practice,  an  accidentally- 
necessary  resource.  For  the  purpose  of  getting 
your  watch,  no  lies  are  told  by  the  man  whose 
dexterity  finds  means  in  the  crowd  to  extract 
it  out  of  your  fob.  For  the  purpose  of  getting 
your  spoons,  no  lies  are  told  by  the  burglar, 
to  whose  ingenuity  the  window-shutter  of  your 
butler's  pantry  has  proved  an  insufficient  obsta- 
cle. If,  for  converting  these  treasures  into  others 
more  particularly  adapted  to  his  immediate  use, 
it  be  neces.sary  for  the  acquirer  to  have  recourse 
to  an  ordinary  and  uncontcderated  dealer ;  true 
it  is  that  in  that  case  a  story  may  eventually  be 
to  be  told.  But  if,  between  the  man  of  dex- 
terity and  the  man  of  thrift,  there  be  a  regular 
established  connexion,  cemented  by  the  neces- 
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saiy  confideDce,  invention  has  no  need  to  draw 
upon  itself;  and  though,  in  the  shape  of  depre- 
dation, improbity  thus  extends  and  doubles 
itself,  in  the  shape  of  mendacity  it  finds  no 
place. 

Far  different,  not  to  say  directly  opposite,  is 
the  case  as  between  the  two  practitioners,  on 
the  ground  of  mendacity.  On  this  ground, 
what,  on  the  part  of  the  practitioner  whose 
strength  lies  in  his  hands,  was  but  a  casualty, 
is,  on  the  part  of  him  whose  strength  lies  in 
-his  brains  and  tongue,  matter  of  regular,  of 
constant,  of  necessary  practice.  Set  the  one 
and  the  other  in  the  witness-box,  the  digni- 
fied practitioner  will  be  the  most  careful  not 
to  hazard  any  false  statement  that  would  be 
easily  open  to  detection ;  but  as  often  as  the 
nature  of  the  case  holds  out  security  against 
detection,  a  natural  consequence  is,  that  of  the 
two  he  shall  be  the  more  ready  at  the  utterance 
of  falsehood,  as  well  as  more  adroit  and  suc- 
cessful in  the  management  of  it. 

The  field  of  psychological  facts  is  a  field 
which,  in  its  whole  extent,  holds  out  to  learned 
mendacity  this  encouraging  and  fostering  secu- 
rity. Under  his  brush,  like  drapery  under  that 
of  the  painter,  intentions,  motives,  disposition, 
character,  every  thing  of  that  sort  takes,  on 
each  occasion,  the  exact  shape  and  hue  which 
the  occasion,  and  the  purpose  that  arises  out  of 
it,  requires.  In  equity,  all  facts  of  this  class 
are  made  by  the  learned  draughtsman ;  at  com- 
mon law,  by  the  leading  counsel.  Whether  of 
his  own  stores,  or  by  adoption  from  the  attor- 
ney,   from    the   paper  of  instructions    in   one 
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case,  from  the  brief  in  the  other,  is  matter 
accident,  and  not  worth  thinking  about. 

In  all  these  particulars,  misrepresentatioi 
whether  on  the  wrong  or  on  the  right  side,  if 
matter  of  course.  On  the  wrong  side  it  is 
matter  of  duty,  a  duty  the  more  imperious  the 
more  perilous  the  wrong ;  and  punishment,  in 
the  shape  of  professional  dishonour  and  for- 
feiture of  practice,  would  be  the  consequence 
of  neglect :  if  on  tlie  right  side,  embellishment 
in  this  stile  is,  if  not  a  duty,  at  least  a  merit, 
and  reward,  in  the  shape  of  honour,  awaits  the 
skilful  and  successful  organ. 

In  the  production  of  these  cases,  strong  as 
they  are,  let  not  the  purpose  for  which  they 
are  adduced,  let  not  the  proposition  contended 
for,  be  for  a  moment  out  of  sight.  Even  in 
these  strongest  of  all  cases,  that  of  the  advocate 
any  where,  and  that  of  the  judge  in  England, 
tlie  object  is  not  to  recommend,  but  to  repro- 
bate, the  shutting  the  door  against  the  evidence. 
Rightly  you  can  never  act,  so  long  as,  on  the 
ground  of  untriistworthiness  and  consequent 
fear  of  deception,  you  shut  the  door  of  justice 
against  any  human  testimony.  But  if  you  will 
not  act  rightly,  act  at  least  consistently :  and 
to  do  so,  you  must  shut  the  door  in  the  first 
place  against  yourselves.  Jttdico  me  crcniari, 
was  the  decision  of  Judge  Blackstone's  righte- 
ous Pope :  take  that  case  for  your  precedent, 
and  say,  Jttdico  we  €<vchidi :  the  sacrifice  will 
not  be  quite  so  great,  the  decision  not  less 
reasonable.  Having  done  with  yourselves, 
proceed  upon  your  learned  brethren,  and  their 
ungraduated  fellow-practisers  the  barristers 
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t  time,  the  apprentices  of  the  heroic 
ipe.  From  them  descend  to  solicitors,  and  to 
lOomeys,  if  any  you  can  find,  who,  flying  from 
Hblic  odium,  have  not  taken  shelter  under  the 
mmgr,  the  less  hackneyed  name. 

When  the  testimony  of  these  venders  of  false- 
hooA  for  daily  bread  is  shut  out,  it  will  be  time 
aough  to  think  about  shutting  the  door  against 
the  ill-fated  Jonas,  whose  misfortune  it  was  to 
be  detected  in  acting,  for  once  in  his  life,  with- 
nt  %  license,  that  part  which  he  sees  performed 
nay  ciay  with  such  universal  applause,  and  on 
tke  highest  theatres,  under  the  sanction  of  a 

Boty  above  all,  forget  not  that  most  deeply- 
baned  person,  whom  I  was  in  danger  to  have 
^ipttteii,  the  special  pleader :  who,  having  never 
ipoied  his  mouth,  has  never  spoken  a  lie ;  but 
Ao,  from  his  first  entrance  into  the  profession, 
MOD  the  present  moment,  whatever  be  the  pre- 
«Bi  moment,  never  knew  what  it  was  to  set 
)a  kand  to  a  single  paper  without  a  lie  in  it. 

Let  MS  not  mistake.  If  the  presumption  of 
•atreslworthiness  do,  upon  any  such  grounds 
M  above,  attach  itself  with  justice  upon  the 
liah  judge,  it  certainly  is  not  upon  the  sta- 
iiltle  is  it  upon  the  nation.  It  is  upon 
Ae  system,  the  technical  system,  under  which 
be  acte:  the  system  that  causes  him  to  be  false, 
kabttually  and  constantly  false ;  and  not  only 
to  be  false,  but  to  be  the  cause,  and  the  con- 
tliatly-acling  cause,  of  falsehood  in  other  men. 
Tbe  technical  system  is  a  hot-house  of  men- 
^Kity :  the  soil  richer,  far  richer,  in  England 
skan  under  any  other  clime.  The  advocate, 
picked  oat  in  due  time  from  the  bed  of  special 
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pleaders  or  chancery  draughtsmen,  is  trained 
up  in  this  stove  ;  the  judge  is  the  advocate  run 
to  seed. 

It  extends  not,  this  disastrous  presumption, 
—  it  extends  not,  in  any  thing  like  equal  force, 
to  the  judge,  nor  even  to  the  advocate,  of  any 
other  country :  it  crosses  not  the  Tweed.  Under 
Roman  law,  if,  under  the  name  of  fiction, 
falsehood  be  now  and  then  served  up  to  the 
table  of  the  judge,  it  is  only,  as  it  were,  by 
way  of  dessert,  and  in  the  character  of  a  casual 
delicacy.  It  is  on  English  benches  that  it  is 
gorged  and  disgorged,  with  an  appetite  that 
will  bear  the  epithet  of  canine. 

If  it  extends  not,  in  any  comparatively  con- 
siderable force,  to  the  judge,  or  even  the  advo- 
cate, in  any  other  country,  much  less  does  it, 
even  in  England,  to  the  country  magistrate,  the 
justice  of  the  peace ;  much  less  does  it,  in 
any  even  the  slightest  degree,  to  those  un- 
learned judges.  Never  have  they  fed  on  any 
such  foul  diet :  they  have  never  shaken  hands 
with  Den  or  Fen,  with  Doe  or  Roe  :  no  con- 
nexion have  they  with  sliam  pledges,  with  sham 
bail,  with  sham  any  thing :  fees  flow  not  into 
their  hands  from  any  such  polluted  source. 

To  the  general  conclusion :  be  of  this  set  of 
cases  the  strength  what  it  may,  it  can  never 
stand  against  the  force  of  the  general  answer. 
The  more  manifest  the  mendacity,  the  more 
secure  it  is  against  the  danger  of  producing 
deception;  that  consequence,  without  which, 
mendacity,  howsoever  it  be  in  intention,  is 
altogether  innocent  in  point  of  effect.  By  those 
from  whom  it  issues,  and  who  act  upon  it  as  if  it 
were  true,   the  mendacity  of  it  is   still   more 
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fully  understood  than  it  can  be  by  any  body 
else. 

After  this  conclusive  answer,  others  that 
carry  upon  the  face  of  them  more  or  less  truth, 
have,  for  the  present  purpose,  little  claim  to 
notice,  A  distinction  may  require  to  be  taken 
between  the  judge  and  the  man ;  and  as  in  the 
Court  of  Exchequer  the  same  robes  include  two 
sorts  of  judges,  a  common  law  judge,  and  an 
equity  law  judge,  whose  vocation  consists  in 
stopping  and  thwarting  the  proceedings  of  the 
other ;  so  in  any  and  every  court  it  may  happen 
to  the  same  envelop  to  contain  two  sorts  of 
human  beings,  a  veracious  individual,  and  a 
perpetually-lying  judge. 

The  remark  is  certainly  not  without  founda- 
tion in  experience.  Not  that  the  observation  can 
be  altogether  free  from  regret,  that  between  the 
two  opposite  characters  the  contact  should  be 
so  constant  and  so  close ;  that  one  head  should 
encircle  two  such  faces.  The  claim  to  comi>e- 
tency  is  beyond  dispute  ;  but  when  credibility 
comes  to  be  considered,  proverbs  in  abundance, 
regarded  commonly  as  the  emanation  of  wis- 
dom, the  offspring  of  experience,  obtrude  them- 
selves, and  become  troublesome :  nor  is  it 
pleasant  to  consider,  that  the  weakness  of  the 
union,  in  the  character  of  an  objection  to  what 
is  called  credibility,  depends  upon  the  truth  of 
the  proposition,  that  communications  thus  evil 
aJid  thus  close  do  not  corrupt  good  manners. 

No:  it  is  not  for  the  purpose  of  advocating, 
but  of  reprobating  exclusion  of  testimony,  that 
these  remarkable  case's  are  spread  upon  the 
carpet :  it  is  not  for  the  purpose  of  proving  that 
these  ought  to  be  excluded,  but  that  none  ought 
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to  be  excluded :  not  only  not  the  £^on  or  the 
perjurer,  nor  even  the  ever-mendacious  advocate 
of  any  country,  but  not  even  the  constant  arbi- 
ter, utterer,  bespeaker,  rewarder,  and  compeller 
of  mendacity,  the  English  judge. 

No :  let  them  noC  shut  the  door  of  the  wit- 
ness-box against  any  human  creature:  but  if 
nothing  wiU  satisfy  them  but  that  somebody 
must  be  excluded, — if  the  demon  of  exclusioii 
must  have  victims, — let  judges  and  advocates 
be  the  first. 
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CHAPTER  V. 

IMPROPRIETY  OF  EXCLUSION  ON  THE  GROUND 
OF  RELIGIOUS  OPINIONS. 


Sect.  I. — At/ieufm,  an  improper  ground  of 
txdmion. 

In  the  case  of  improbity,  the  seat  of  tbe 
disease  is  in  the  will ;  in  the  case  of  atheism, 
the  seat  of  the  disease  (such  let  us  call  it)  is  in 
the  understandings-  Between  the  two  branches 
of  the  mental  frame,  the  communication  is  in- 
deed most  intimate :  true :  but  they  must  not 
be  confounded.  Here  the  presumption  is  still 
more  remote  and  slighter  than  before.  Could 
the  absence  of  all  sinister  interest  be  ascer- 
tained, improbity  in  the  case  in  which  the 
presumption  it  affords  is  the  strongest,  impro- 
bity in  the  shape  of  perjury,  would  not  afford 
any  the  slightest  presumption  of  mendacity  in 
any  given  instance.  Perjury  is  improbity. 
But  atheism  is  not  improbity :  that  it  affords 
a  presumption  of  improbity,  is  the  utmost  that 
can  be  said  of  it  by  any  body. 

From  the  four  sources  above  mentioned 
imder  the  name  of  sanctions,  the  ideas  of  pain 
and  pleasure  are  found  operating  on  each  man, 
with  more  or  less  force,  in  the  character  of 
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standing:  tutelary  motives  :  the  physical  sanc- 
tion, the  moral  or  popular,  the  political  or 
legal,  and  the  religious.  The  atheist  is  one  on 
whom  the  religious  sanction  has  no  hold,  la 
respect  of  the  extent  of  the  cases  in  which  they 
respectively  operate,  the  physical  is  confined 
within  natural  limits;  the  political,  by  limits 
more  or  less  casual  and  scanty :  the  moral  and 
the  religious,  though  hitherto  variable,  are  alto- 
gether unconfined,  and  capable  of  covering  the 
whole  field.  But  human  conduct  depends  not 
merely  on  the  number  and  nature  of  the  moral 
forces  to  the  action  of  which,  on  the  occasion  in 
question,  the  patient  is  exposed,  but  also  on 
the  sensibility  of  his  mental  frame  with  refer- 
ence to  each  such  force.  To  restrain  this  man, 
all  four  shall  be  unavailing:  to  restrain  that 
man,  a  single  one  of  them  shall  be  sufficient. 

It  has  been  seen  in  Book  I,  how  much  may 
be  said  in  behalf  of  the  opinion,  that,  in  the 
character  of  a  security  for  good  conduct  in  the 
present  life,  the  religious  sanction  is  incompar- 
ably less  efficient  than  either  the  moral  or  the 
political.  If  this  opinion  be  true,  it  follows, 
that  any  presumption  of  improbity  which  can 
be  aflforded  by  atheism  is  very  slight. 

The  question,  however,  whether  in  any  de- 
gree, and  in  what  degree,  the  absence  of  reli- 
gion, or  this  or  that  erroneous  opinion  in  regard 
to  it,  affords  a  presumption  of  improbity,  may 
happily  be  added  to  the  list  of  the  questions 
the  investigation  of  which  is  unnecessary  to 
the  present  purpose.  Why  so  ?  Answer : 
Because  the  fact  of  a  man's  entertaining  any 
such  opinion,  is  that  sort  of  psychological  fact, 
of  the  existence  of  which  it  is  impossible  for 
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the  judge  to  obtain  sufficient  evidence,  on  any 
other  supposition  than  that  of  a  degree  of  ve- 
racity, not  only  exclusive  of  the  supposition  of  a 
more  than  ordinary  propensity  to  mendacity, 
but  in  itself  so  pre-eminent,  as  to  entitle  the 
testimony  of  the  witness  to  a  more  than  ordi- 
nary share  of  confidence. 

To  cause  a  man  for  this  purpose  to  be  justly 
regarded  as  an  atheist,  the  evidence  must  come 
either  from  an  extraneous  source,  or  from  dis- 
courses formerly  committed  to  Meriting  by  him- 
self, or  from  his  own  lips. 

1.  Coming  from  an  extraneous  source,  the 
persuasive  force  of  the  evidence  finds  two  ob- 
jections to  encounter  it.  In  the  first  place,  it  is 
at  best  but  hearsay  evidence :  on  such  or  such  an 
occasion  he  declared  himself  an  atlieist.  In  the 
next  place,  the  time  of  the  fact,  supposing  it 
true,  is  a  time  past  and  gone.  For  aught  that 
appears,  the  situation  he  is  in  in  this  respect 
may  be  parallel  to  that  of  a  man  who  at  one 
time  had  an  interest  in  the  cause ;  but  an  in- 
terest which,  before  any  occasion  led  him  to 
speak  of  the  fact,  was  extinct.  Once  that  error 
was  entertained  by  him :  admitted :  but  in  the 
existence  of  a  God  is  there  any  thing  so  per- 
fectly incredible,  that  when  once  a  man  has 
entertained  the  contrary  persuasion,  it  is  im- 
possible for  him  ever  to  cease  to  entertain  it  ? 

2.  Let  the  evidence  be  derived  from  former 
writings  of  his  own.  In  this  case,  the  first  of 
the  two  above-mentioned  causes  of  inconclu- 
siveness  has  no  existence ;  but  the  second 
remains ;  and  with  the  same  degree  of  force  as 
in  the  former  case. 

3.  Next,  and  lastly,  let  the  evidence,  which- 
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soever  way  it  turns,  come  from  his  own  lips. 
Being  about  to  give  his  testimony,  the  first 
question  put  to  him  is,  Are  you  an  atheist? 
Answer,  no,  or  yes. 

First,  let  it  be  no.  If  there  be  no  extraneous 
evidence  to  the  contrary,  the  objection  is  dis- 
posed of  But  suppose  extraneous  evidence  to 
the  contrary ;  viz.,  the  hearsay  evidence  above 
spoken  of.  Prim^ facie,  and  in  general,  hearsay 
evidence  is  superseded,  and  turned  into  super- 
fluous, equivalent  to  irrelevant,  by  the  imme- 
diate testimony  of  the  person  whose  supposed 
extra-judicial  discourse  is  reported  by  it.  But, 
upon  occasion,  for  infirmation,  or  even  for  con- 
firmation, of  the  immediate  and  judicial  testi- 
mony of  the  supposed  extra-judicial  discourser, 
it  may  still  have  its  use.  Comes  then  the  ex- 
traneous witness  to  the  proposed  witness's  cha- 
racter, and  says  of  him  : — on  such  a  day  I  heard 
him  declare  himself  an  atheist.  But  be  this 
statement  true  or  false,  by  it  the  declaration  of 
the  supposed  atheist,  the  declaration  whereby  he 
says,  1  am  not  an  atheist,  is  not  contradicted. 
Then,  when  he  declared  himself  an  atheist,  he 
was  an  atheist;  now  that  he  says,  I  am  not  an 
atheist,  he  is  not  so.  If,  indeed,  he  says — no, 
on  the  occasion  of  which  the  witness  speaks,  I 
did  not  declare  myself  an  atheist,  then,  indeed, 
contradiction  exists  :  then  it  is  for  the  judge  to 
make  his  choice,  and  say  to  himself,  which  of 
them  he  will  believe.  Not  that  the  choice  is 
worth  making;  for  the  fact  thus  to  be  deter- 
mined, is  the  state  of  the  mind  of  the  supposed 
atheist  at  that  former  time  :  whereas,  the  fact 
on  which  the  alleged  cause  of  the  exclusion 
rests,  is  the  state  of  his  uiiud  at  the  time  when 
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called  upon  to  g^ive  evidence.  If  a  written  do- 
cument is  produced,  as  above,  the  contradiction 
is  more  conclusive  than  in  the  other  case ; 
unless  the  meaning  put  upon  the  document,  or 
its  genuineness,  or  its  exemption  (/.  e.  the 
exemption  of  the  act  of  writing  it)  from  force  or 
fraud,  be  contested  and  rendered  dubious. 

Next,  let  the  answer  be,  Yes,  I  am  an 
atheist.  Then,  indeed,  the  man  must  be  an 
atheist ;  at  any  rate  he  must  be  taken  for  an 
atheist.  But  shall  this  answer  be  regarded  as  a 
piece  of  evidence  warranting  the  exclusion  ?  No, 
surely;  and  for  this  reason.  The  answer  is 
either  false  or  true.  If  false,  the  supposed 
cause  of  the  exclusion  fails  in  point  of  fact. 
He  is  not  an  atheist ;  he  cannot,  therefore, 
with  propriety  be  excluded  on  the  ground  of 
atheism.  If  the  answer  be  true,  the  cause  of 
exclusion  fails  on  another  ground :  the  presump- 
tion of  mendacity,  the  presumption  grounded 
on  the  atheism,  is  proved  to  be  erroneous. 

What  is  known  to  every  man,  cannot  be 
unknown  to  him:  viz.,  in  the  first  place,  the 
general  odium  to  which  this  declaration  is 
likely  to  expose  him  :  in  the  next  place,  to 
what  a,  degree  it  cannot  but  diminish  the 
degree  of  credence  likely  to  be  given  to  his 
evidence ;  i.  e.  counteract  what  cannot  but  be 
his  own  purposes,  if  his  evidence  be  pur- 
posely false.  On  the  other  hand,  if  he  says. 
No,  I  am  not  an  atheist ;  the  avoidance  of  that 
infamy,  the  preservation  of  his  evidence  from 
that  discredit,  is  certain :  mendacity  would 
find  the  field  quite  clear:  disproof  would  be 
impossible.  What,  then,  to  the  present  purpose, 
is  the  effect  of  such  a  declaration  ?     To  shew 
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that  from  the  tliree  other  sanctions,  one  or  all  of 
them,  his  will  (such  is  his  relative  sensibility) 
experiences  that  degree  of  influence,  which,  on 
the  minds  of  so  large  a  proportion  of  mankind, 
all  four  together  are  so  frequently  insufficient 
to  produce. 

Compare  this  case  with  the  above-mentioned 
vulgar  notion  about  interest.  By  that  preju- 
dice, men  in  general  are  presumed  ready  to 
give  mendacious  testimony  by  the  slightest 
particle  of  interest.  Here  is  an  interest, — -and 
tliat  an  interest  corresponding  to  the  moral  sanc- 
tion— an  interest  corres|)onding  to  the  fear  of 
shame,— urging  him,  and  with  great  force,  to 
speak  falsely  on  this  occasion,  by  saying  that 
he  is  not  an  atheist,  when  he  is.  Urged  by  a 
detachment  of  that  force  (viz.,  the  force  of  the 
moral  sanction)  to  deviate  from  the  path  of 
truth ;  yet,  such  is  the  power  of  that  sanction 
over  his  will,  there  exists  still  in  his  mind  the 
main  body  of  that  force  (for  by  the  supposition 
all  the  other  three  sanctions  are  out  of  the  ques- 
tion), acting  upon  him  with  such  effect  as  to 
keep  his  discourse  steady,  and  preserve  him 
from  straying  into  that  sinister  path  towards 
which  it  is  thus  impelled. 

This  is  no  place  for  the  discussion  of  opinionfi 
on  the  subject  of  religion ;  but  one  general 
observation  belongs  strictly  to  the  present 
purpose.  Were  an  atheist  a  worse  monster 
than  he  has  ever  been  supposed  to  be,  bent 
upon  doing  mischief  in  all  possible  ways,  on  all 
possible  occasions,  and  by  all  possible  means, 
false  testimony  among  the  rest ;  a  rule  exclud- 
ing testimony  on  the  score  of  atheism  would 
afford  no  .security  against  the   mischief  to  be 
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apprehended  from  that  source :  for,  to  get  rid 
of  the  exclusion,  he  would  have  no  more  to  do 
than  to  put  himself  to  the  expense  of  a  false- 
hood, of  which  the  detection  is  impossible.  On 
the  other  hand,  the  exclusion  operates,  to  a 
considerable  extent,  as  a  safeguard  to  all  cri- 
minals, atheists  or  not,  who,  when  called  upon 
to  bear  testimony  against  one  another,  are 
willing  to  make  profession  of  atheism. 

Under  the  exclusions  founded  on  criminality, 
a  man  has  a  license  to  commit  crimes,  but  he 
will  not  seek  it  for  the  purpose :  it  would  be 
too  expensive :  he  must  pay  for  it,  either  with 
his  liberty  (not  to  speak  of  other  punishment) 
or  with  his  life.  Under  those  founded  on 
religion,  he  may  seek  it  for  the  purpose :  he 
may  take  out  the  license,  and  take  it  out  for 
almost  nothing.  A  knot  of  any  sort  of  crimi- 
nals may  conspire,  and  insure  to  one  another 
impunity,  so  far  as  depends  on  the  evidence 
of  each  other. 

An  atheist  is  a  bad  witness  ;  but  how  to 
know  him  from  another?  It  must  be  from  his 
own  account  of  himself,  if  from  any  thing:  for 
atheism  is  not  written  on  a  man  s  forehead. 
Which,  then,  is  the  true  atheist  ?  The  man  who 
says  he  is  not  an  atheist,  and  is  one ;  or  the 
raan  who  says  he  is  an  atheist,  and  is  not  so  ? 
This  pretended  atheist  (it  should  seem)  must  be 
considered  as  the  true  one,  for  every  practical 
purpose.  Those  who  speak  of  atheists  as  lying 
under  the  disabilities  in  question,  must,  if  they 
mean  any  thing,  mean  such  persons,  and  all 
such  persons,  as  exhibit  the  only  marks  of 
atheism  which  the  nature  of  the  case  can  by 
any  possibility  afford.     If  this  be  true,  here  is 
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a  receipt,  and  that  an  infallible  one,  whereby 
any  man  that  pleases  may  render  his  testimony 
unreceivable.  The  conspirators  in  one  of  the 
assassination  plots  against  Henry  the  Fourth 
of  France,  or  his  predecessor  (I  forget  which), 
made  use  of  the  sacrament  as  an  instrument  for 
binding  one  another  to  mutual  fidelity.*  Had 
they  brooded  over  their  plots  under  the  shadow 
of  the  English  common  law,  they  might  have 
found  in  atheism,  or  pretended  atheism,  a 
security,  of  rather  a  dift'erent  nature,  it  must  be 
confessed,  but  applicable  to  the  same  use,  and 
of  rather  superior  efficacy.  A  man  might  have 
taken  ever  so  many  sacraments,  and  be  never 
the  worse  witness  :  but  one  good  declaration  of 
atheism,  made  in  proper  form  and  in  proper 
company,  will  be  enough  to  make  him  as  bad 
as  can  be  desired.  When  a  man  has  been 
received  to  serve  the  king,  if  he  would  serve 
with  safety,  he  must  produce  a  certificate  of 
orthodoxy,  as  demonstrated  by  taking  the  sa- 
crament according  to  the  forms  of  the  English 
church.  When  a  man  proposes  to  join  in  mur- 
dering the  king,  if  he  would  do  the  business  in 
safety,  as  against  his  associates,  he  must  make 
them  furnish  him  with  a  certificate  of  their 
atheism » 

Speculation,  quoth  somebody.  No  ;  cases  of 
evidence  excluded  on  account  of  atheism  have 
every  now  and  then  presented  themselves  in 
practice. t 

•  Tliuani  Historia. 

f  The  books  cAhibit  several  cases  of  this  sort;  and  from 
pri>'ate  information  it  has  happened  to  me  lo  hear  of  several 
not  mentioned  in  any  hook. 

[Such  a  case  occurred  only  a  few  months  ago.     One  of 
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The  same  strain  of  imbecility  which  gave  rise 
to  the  examination  on  the  voire  dire,  has,  after 
suffering  the  question  to  be  put,  "  Are  you  an 
atheist?  and  receiving  an  answer  regarded  as 
amounting  to  an  affirmative,  shut  the  door  against 
the  witness  ;  and,  in  revenge  for  his  veracity, 
administered  injustice  instead  of  justice  to  the 
party  unfortunate  enough  to  stand  in  need  of 
this  evidence. 

Besides  the  offence  against  the  dictates  of 
reason  and  justice,  the  question  thus  put  was 
repugnant  to  the  known  rules  of  actually  exist- 
ing law.  In  virtue  of  a  statute  still  in  force,* 
a  declaration  to  any  such  effect  subjects  the 
individual  to  penalties  of  high  severity:  and 
the  rule,  that  no  man  shall,  in  return  to  any 
question,  give  an  answer  that  can  have  the 
effect  of  subjecting  him  to  any  sort  of  penalty, 
is  the  firmly- established  fruit  of  that  mischie- 
vous superstition,  the  war  upon  which  will  form 
the  business  of  the  ensuing  Part. 

Question  and  answer  together,  the  disclosure 
was  such  as  could  not  but  have  given  no  slight 
wound  to  the  feelings  of  a  great  majority,  if  not 
the  whole,  of  the  surrounding  audience.  But 
the  wound  had  for  its  authors,  not  the  honest 
and  intrepid  witness,  but  the  crew  of  learned 

Carlile's  shopmen  had  been  robbed.  His  evidence  was  re- 
fused, and  justice  denied  to  him,  on  the  ground  of  what 
lawyers  affectedly  call  defect  of  religions  principle, — Editor.'^ 
•  Since  this  was  written  (July  1806)  the  statute 
a^Dst  blasphemy  has  been  repealed :  but  the  Lord  Chan- 
cellor, (by  virtue  of  that  power  of  superseding  the  will  of  the 
legislature,  which  judges  never  hesitate  to  assume  to  them- 
selves whenever  they  need  it),  has  taken  upon  himself  to  de- 
clare, that  to  deny  the  Trinity  is  still  an  offence  at  common 
law. — Editor. 
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sophists:  the  attorney,  who  put  the  insinuation 
into  the  brief;  the  advocate,  who  formed  a 
question  out  of  it;  but,  above  all,  the  judg-c, 
who  suffered  such  a  question  to  be  put. 

SjtCT.  11.  Cacotheism,  or  badreligmi,  an  improper 
ground  of  ed'cluxion. 

How  impossible  it  is  from  atheism  to  deduce 
a  proper  ground  for  exclusion,  we  have  just 
been  seeing.  From  cacotheism,  though  no 
good  ground,  yet  a  less  bad  ground  might  be 
made,  if  there  were  any  man  whose  God  com- 
manded him  to  commit  perjury ;  meaning  al- 
ways by  perjury  (what  it  were  so  much  to  be 
wished  were  always  meant  by  it),  mendacity  by 
party  or  witness  on  a  judicial  occasion  :  oath  or 
no  oath.  The  Gods  of  the  Hindoos,  if  the  trans- 
lations we  have  of  their  scriptures  are  in  this 
instance  to  be  depended  upon,  license  such 
mendacity  in  certain  cases.* 

On  this,  as  on  every  other  part  of  the  ground, 
common  law  is  up  in  arms  against  common 
sense  and  common  honesty,  and,  by  its  incon- 
sistencies, against  itself. 

The  God  of  the  Jews,  and,  by  a  prodigious 
and  modern  stretch  of  jurisprudential  liberality, 
the  God  of  the  Mahometans, f  and  the  God  of 
the  Hindoos,!  are  tolerated,  as  not  counte- 
nancing perjury. §    The  God  who  binds  men  to 


•  Vide  supra,  vol.  i.  p.  236.       t  Duller,  292.        t  tb* 

^  Moreover,  by  n  still  more  recent  eiForl  of  liberality,  a 

Scottish  schismatic,  under  the  name  of  a  covenanter,  has  also 

been  admitted  to  give  evidence;  although,  instead  of  kissing 

the  book,   as  a  man  of  perfect  trustworthiness  would  have 
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veracity  by  broken  saucers*,  the  God  of  the 
Chinese,  if  they  have  a  god,  though  it  has  so 
often  been  said  they  have  none,  even  he  is  tole- 
rated :  the  God  of  the  catholics  and  the  Gotl 
of  quakers  is  not  tolerated.  In  intendment  of 
law,  he  either  commands  perjury,  or  is,  at  best, 
indifferent  about  it. 

No ;  this  account  is  not  yet  a  correct  one : 
were  this  the  law,  it  would  be  reasonable,  in 
comparison  of  what,  when  correctly  stated,  it 
will  be  seen  to  be, 

1.  Catholics. 

Catholics  excluded?  those  Christians,  in 
comparison  of  whom,  those  who  are  not  ca- 
tholics compose  a  small  minority,  church 
of  England  men  a  still  smaller?  Catholics, 
than  whom,  till  as  it  were  of  yesterday, 
there  were  no  other  Christians?  Evidence  of 
catholics  excluded  ?  Are  we  then  commanded 
by  law  to  believe  that  there  is  neither  society, 
nor  laws,  nor  judicature,  nor  evidence,  nor 
veracity,  among  the  greater  part  of  Christians  ?t 


done,  he  contented  himself  with  looking  at  it,  lifting  up  hia 
right  hand  at  the  same  time. 

*  Id  the  paxnphlet  intituled,  "  Trial  at  large  of  Aeon,  a 
Chinese  Tartar  Sailor,  for  murder.  Tried  at  the  Admiralty 
Sessions,  holden  at  the  Sessions'  House,  in  the  Old  Dailey,  on 
Friday,  July  4,  1806,  before  Sir  William  Holt,  knight, 
judge  of  the  High  Court  of  Admiralty,  and  Sir  Simon 
Le  Blanc,  kuigbt,  one  of  the  judges  of  tlie  Court  of  King's 
Bench,  London:  Printed  for,  and  sold  by,  R.  Butters, 
22  Fetter  Lane,  Fleet  Street."  Page  4,  "  The  oath  being 
repeated  in  the  Chinese  language,  on  the  conclusion,  a 
China  saucer  is  presented  to  the  person,  which  he  holds  in 
his  right  hand,  and  then  dashes  to  pieces ;  the  signification 
of  which  is,  that  if  he  does  not  speak  the  truth,  may  his  body 
be  dashed  to  pieces  in  the  same  manner  as  the  saucer/' 

t  Some  how  or  other,  it  happens,  that  for  two  centuries 
there  is  not  a  case  of  state  peijury  on  the  black  side,  but 
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Catholics  excluded  ?  Oh  I  no,  not  all  catho- 
lics: no,  only  those  who  have  exhibited  a  degree 
of  attachment  to  the  duties  of  religion ;  spch 
a  degree  as,  among  protestants,  would  be  as  rare 
as  martyrdom  is  rare.  A  catholic,  as  such,  is 
not  excluded  ;  he  must  be  a  popish  recusant.* 
An   oath  is  tendered  to  him  :   an  oath  which 


religion,  a^nd  m  particular  the  church  of  England  religion,  is 
at  the  bottom  of  it.  The  popish  plot  is  a  striking  example. 
I  am  not  so  shallow  or  so  violent  as  to  conclude  from  this  cir- 
cumstance, that  a  man  who  has  a  rehgiou  is  less  trustworthy 
than  one  who  has  none,  or  that  tlie  church  of  England 
religion  is  a  worse  religion  than  the  catholic.  But  one  use  I 
cannot  refrain  from  making  of  these  occurrences,  against  the 
incapacitation  grounded  on  Catholicism.  On  the  church  of 
England  side,  I  tind  in  history  symptoms  of  perjury  of  the 
worst  sort;  and  on  the  catholic  side  none.  I  am  not  so  mad 
as  to  say,  that  whoever  is  a  church  of  England  man  is  on 
that  account  unfit  to  be  believed;  but  thus  much  I  cannot 
but  say,  that  as  far  as  the  indications  afi'orded  by  the  history 
of  England  extend,  there  is  more  groimd  for  excluding  a 
church  of  England  man  tlian  for  excluding  a  catholic,  or 
a  man  of  any  other  sect. 

•  A  popish  recusant  (it  may  be  said)  is  now  become  no 
more  than  an  empty  name.  To  be  a  popish  recusant,  a  man 
must  be  a  papist ;  and  there  are  now  no  papists:  new  oaths 
having  been  devised,  new  oaths,  which  catholics,  it  is  sup- 
posed, have  no  objection  to  take.  Be  it  so :  but  then  the 
class  remains  open  to  receive  as  many  as  may  choose  to  enter 
into  it.  That  some  would  remain  attached  to  it,  at  least  in 
their  hearts,  was  the -very  supposition  upon  which  the  new 
laws  were  grounded.  Else,  what  use  for  any  new  laws?  else, 
what  is  there  done  by  the  new  laws,  that  would  not  have  been 
done  much  better  by  a  sponge  ?  Why  leave  the  statute-book 
Still  encumbered  with  tlie  engines  (rusty  as  they  are)  of  per- 
secution and  intolerance?  But  antipathy,  blind  antipathy, 
must  have  its  pastime  saved  for  it:  deprived  of  flesh  and 
blood,  it  must  still  have  a  maunikrn  to  pummel  and  vent 
itself  upon,  Hogarth  has  painted  cruelty  on  its  progress: 
this  is  cruelty  on  its  return.  Be  this  as  it  may  ;  on  this  head, 
BO  far  as  exclusion  is  concerned,  whatever  thanks  may  be  due 
lo  statute  law,  noni-  are  due  to  jurisprudence. 
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the  catholic  who  takes  renounces  his  religion, 
denies  that  he  is  a  catholic :  it  was  devised, 
and  avowedly,  for  this  very  purpose.  Thus, 
then,  under  the  spirit  of  this  policy,  a  distribu- 
tion is  made  of  catholics  into  two  classes, 
perjurers  and  non-perjurers :  to  all  who  will 
perjure  themselves,  the  door  of  the  witness- 
I30X  is  thrown  open  ;  against  all  who  will  not 
perjure  themselves,  it  is  shut. 

It  is  with  catholics,  as  we  have  seen  it  to  be 
with  atheists.  It  is  not  to  atheists  that  the  law 
is  opposed ;  it  is  only  to  such  atheists  as  will 
not  perjure  themselves.* 

2.  Quakers. 

What  is  known  to  every  body,  is  that,  as  far 


*  It  is  thus  with  oaths,  on  every  occasion  on  which  tliey  are 
employed  as  tests.  A  line  drawn  with  great  ceremony ;  the 
population  of  the  country  divided  by  it  into  two  classes.  On 
one  side  of  the  line,  all  tliose  whom  the  proffered  seduction  is 
unable  to  draw  aside  from  the  path  marked  out  by  conscience; 
on  the  other,  all  those  m  whose  eyes  the  most  solemn  and 
deliberate  assertion  is  an  empty  ceremony.  On  the  one  aide, 
all  those  of  whom,  by  the  eitpcriment,  you  are  made  sure  that 
they  will  not  be  perjurers;  on  the  other  side,  all  those,  of  each 
nf  whom,  the  best  that  can  be  said  is,  that  it  cannot  be  known 
whether  he  be  or  be  not  a  perjurer.  A  line  drawn ;  and  to 
w  hat  purpose  ?  That  every  man  of  whom  it  is  clear  that  he 
will  not  jieijure  himself,  may  be  subjected  to  some  disability, 
some  insecurity,  some  dishonour:  that  every  man,  of  whom 
it  is  matter  of  doubt  whether  he  is  or  is  not  perjured,  may  be 
gratified  with  a  share  in  some  monopoly,  with  the  possession 
of  some  privilege.  In  the  case  of  such  a  law,  who  will,  and 
who  will  not,  be  perjurers,  cannot  be  seen  till  it  is  passed  and 
executed ;  but  what  may  be  seen,  and  that  as  soon  as  it  has  been 
put  to  the  vote,  is,  that, — in  intention  at  any  rate,  and  30  far  as 
depends  upon  themselves, — all  who  vote  for  it  are  suborners. 
Thus  it  is,  that,  with  religion  on  their  lips,  men  wage  war 
against  morality  and  human  happiness.  When  will  such 
warfare  cease  ?  * 
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as  any  thing  can  be  true  tliat  is  predicated  of 
men  in  whole  classes,  the  quakers  are  the  roost 
veracious  of  mankind.  Whatever  regard  men 
at  large  are  wont  to  pay  to  that  which  they  say 
upon  oath,  that,  and  more,  is  paid  by  this  knot 
of  friends  to  what  is  said  by  them  (on  the  like 
serious  occasions  at  least)  without  oath. 

By  the  legislature  itself,  to  say  the  least, 
they  are  not  regarded  as  mendacious.  Laws 
have  been  made,  for  the  express  purpose  of 
giving  indulgence  to  their  weakness,  and  ad- 
mitting them  to  give  evidence  without  the  cere- 
mony. Laws  made :  yes :  but  here  comes 
jurisprudence  with  its  distinctions,  its  per- 
plexities, and  its  inconsistencies.  In  with  him, 
on  civil  ground :  out  with  him,  on  criminal. 
Occasion  there  has  been  to  say,  over  and  over 
again,  that,  as  to  all  criminal  cases,  where  the 
punishment  is  not  beyond  pecuniary,  the  dis- 
tinction is  nominal  and  frivolous  :  since,  for  the 
self-same  offence  or  supposed  ofl'ence,  for  the 
self-same  cause,  a  man  may  be  proceeded 
against  (at  the  option  of  whoever  chooses  to 
proceed  against  him)  in  the  one  way  or  the 
other.  Accordingly,  to  the  extent,  at  any  rate, 
of  this  coincidence,  the  admitting  law  cannot  do 
right  but  it  must  do  wrong.  It  cannot  do  right 
in  admitting  the  quaker  in  a  civil  cause,  with- 
out doing  wrong  in  excluding  him  when  the 
suit  chosen  has  been  one  of  the  criminal  sort. 

But  suppose  the  punishment  ultra-pecuniary: 
suppose  man's  life  at  stake  :  suppose  a  quak^, 
that  is,  a  man  calling  himself  a  quaker,  wicked 
enough  to  attempt  murder  with  his  tongue : 
has  not  the  law  suffering  enough  at  its  com- 
mand to  punish  him  with?     In  non-quakers. 
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la^  exempts  from  punishment  murder  com- 
mitted with  this  instrument.  The  punishment 
which,  in  this  case,  is  too  much  for  a  non- 
quaker,  might  not  some  of  it  be  reserved  for 
the  quaker,  and  serve  as  a  succedaneum  to  the 
ceremony  to  which  he  is  thus  recalcitrant  ? 

Conceive  a  class  of  men,  amounting  to  many 
thousands,  on  whose  persons,  male  or  female, 
and  in  whose  presence,  so  there  be  no  other 
witnesses,  all  other  men  are  left  free,  have  a 
license  from  the  law,  to  commit  (so  they  be  but 
capital)  dll  imaginable  crimes,— rape,  robbery, 
burglary,  mayhem,  incendiarism,  and  .so  forth. 
As  to  property  of  persons  absent,  destroyed  or 
stolen  in  their  presence,^ — this,  With  so  many 
other  trifles  of  the  like  nature,  is  scarce  worth 
adding.  I  remember  the  case  of  a  man  who,  in 
pursuit  of  a  scheme  of  plunder,  set  a  house  on 
fire,  and  who,  because  nobody  had  seen  what 
he  was  about  but  a  quaker,  was  turned  loose 
again  to  burn  other  houses. 

Here  again  comes  the  same  sort  of  inconsist- 
ency as  was  observed  in  the  case  of  the  atheist 
and  the  catholic.  Obeying  the  dictates  of 
conscience,  a  man  remains  incredible :  violat- 
ing them,  he  becomes  credible. 

3.  Persons  excommunicated. 

You  omit  paying  your  attorney's  bill :  if  the 
bill  i*  a  just  one,  and  you  able  to  pay  it,  this 
is  wrong  of  you ;  but  if  unable,  your  lot  (of 
which  immediately)  will  be  just  the  same.  If 
the  business  done,  was  done  in  a  court  called  a 
common  law  court,  your  attorney  is  called  an 
attorney,  and  the  case  belongs  not  to  this  pur- 
jK)se.  If  in  a  court  called  an  ecclesiastical 
court,  the  attorney  is  called  a  proctor :  you  are 
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imprisoned,  and  so  forth  ;  but  first  you  must  be 
excommunicated.  For  this  crime,  or  for  any 
other,  no  sooner  are  you  excommunicated,  than 
a  discovery  is  made,  that,  being  '*  excluded  out 
of  the  church,"  you  are  '*  uot  under  the  influence 
of  any  religion  :"*  you  are  a  sort  of  atheist-  To 
your  own  weak  reason  it  appears  to  you  that 
you  believe ;  but  the  law,  which  is  the  perfec-* 
tion  of  reason,  knows  that  you  do  not.  £eing 
omniscient,  and  infallible,  and  so  forth,  she 
knows  that,  were  you  to  be  heard,  it  would  be 
impossible  you  should  speak  true :  therefore, 
you  too  are  posted  off  upon  the  excluded  list, 
along  with  atheists,  catholics,  and  quakers. 

Forbidden  by  his  religion,  a  quaker  will  not 
pay  tithes  :  sued  in  the  spiritual  court,  he  is 
excommunicated.  As  a  witness,  he  is  now  in- 
competent twice  over :  once  by  being  a  quaker, 
and  again  by  being  excommunicate.  Why  by 
being  excommunicate?  Answer,  per  Mr.  Jus- 
tice Buller,— '*  because  he  is  not  under  the 
influence  of  any  religion. "f 

Of  the  exclusionary  system,  a  part  of  the 
mischief  (it  has  been  already  observed)  not  to 
speak  of  other  parts,  is,  that  it  involves  in  it  a 
license  to  persons  unknown,  in  unknown  num- 
bers, to  commit  injustice  in  all  imaginable 
shapes  ;  to  commit  all  imaginable  crimes. 

To  the  legislator,  having  always  an  interest 
more  or  less  unmixed  in  the  well-being  of  the 
people,    being  always  more  or   less  governed 

•  Buller,  292. 

t  Since  ihe&e  two  paragraphs  were  written  (July  1806), 
the  incompetency  of  cxcommunicaled  persons  to  give  evidence 
has  been  removed  by  the  statute  53  G.  3,  cap.  127  (PhU- 
lipps,  i.  26). — Editor. 
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b?  that  interest ;  to  the  real  and  legitimate  le- 
fttunr,  acting  as  such,  it  could  hardly  have 
ki^peoed,  unless  by  sinister  counsel,  to  give 
■to  a  system  so  obviously  hostile  to  the  well- 
heinjr  of  the  people. 

r  .  ibe  judge,  acting  under  the  fee-collecting 
mtem,  and  under  the  sinister  impulse  given  to 
te  by  that  system, — by  the  judge  wielding  in 
4B(^se  the  sceptre  of  legislation,  public  inte- 
nt would,  at  best,  and  where  not  exposed  to 
m  eye  of  positive  hostility,  be  regarded,  of 
MKBe»  with  indifference.  When  lawyer's 
|rafit  (the  only  serious  object  of  his  care)  had 
■ichief  (in  whatever  shape,^ — expense,  delay, 
Itzation,  misdecision,  failure  of  justice)  for  its 
cause,  or  (what  comes  to  the  same 
inseparable,  though  but  collateral, 
aeeompaniment;  mischief  would  be  the  fruit  of 
kj-  '  •• :  and  hence,  it  was  by  the  exclusion 
oi  ...^  ,..  csence,  and  thence  of  the  testimony,  of 
the  parties,  that  the  foundation  of  the  exclu- 
iNBSry  system,  that  grand  support  of  the  fee- 
nOecting  system,  was  laid.  When  the  above- 
dttchbed  connexion  between  lawyer's  profit 
dd  non-lawyer's  misery  either  did  not  exist, 
or  did  not  present  itself  to  his  view ;  then  it  was 
tint,  every  now  and  then,  it  would  happen  to 
koD  to  produce  mischief  and  misery,  not  pur- 
fiosely,  not  w^ith  malice  prepense,  but  only,  as 
t^   clown   in  Dryden's  legend  whistled,  for 

kt  of  thought. 
In  the  present  case,  it  would  appear,  that  so 

le  a  dcAiation  from  the  line  of  utility  and 
TOBtit  Tiainly  occasioned  by  the  sentiment 

ofat:.     ..y. 

Although  punishment  admits  of  no  other  jus- 
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tificative  reason,  than  a  probable  prospect  of 
the  production  of  greater  good, — of  an  increase 
in  the  jaggregate  mass  of  happiness,  of  a 
decrease  in  the  aggregate  mass  of  misery;  yet 
such  has  rarely  been  the  final  cause  of  punish- 
ment in  the  mind  of  the  legislator:  especially 
in  those  times  of  primeval  barbarism,  in  which 
all  systems  of  legislation  have  had  their  rise. 
Diminution  of  suffering  (viz,  on  the  part  of  the 
community  injured  by  the  offence)  may  have 
been,  in  any  given  instance,  the  result  ^nd  fruit 
of  punishment ;  but,  eveo  where  this  is  the 
case,  not  diminution,  but  production,  of  suffer- 
ing— viz.  on  the  part  of  the  offender,— has  but 
too  often,  and  perhaps  in  the  origin  of  society 
most  commonly,  been  at  least  the  predominant, 
if  not  the  sole,  object  and  end  in  view.  By  the 
view  of  such  or  such  a  mode  of  conduct,  the 
feeling  of  antipathy  has  been  excited  in  the 
breast  of  the  man  in  power  :  to  gratify  it,  he 
sets  himself  to  work  to  plague  and  torment  the 
individual  by  whom  that  unpleasant  sensation 
has  been  excited :  by  tlie  spectacle  of  the  suf- 
fering so  produced,  the  appetite  receives  its  gra- 
tification. At  the  same  time,  the  same  spec- 
tacle, exhibiting  itself  to  the  eyes  or  the  ima- 
gination of  those  who,  were  it  not  for  the 
punishment,  might  have  engaged  in  the  prac- 
tice of  acts  of  the  same  sort  as  the  act  thus 
punished,  restrains  them,  to  a  certain  degree, 
from  the  thus  forbidden  practice,  and  causes 
acts  of  that  description  to  be  less  frequent  than 
they  would  be.  If  the  mode  of  conduct 
whereby  the  antipathy  has  been  produced  be 
of  the  number  of  those,  the  consequences  of 
which  have  more  of  evil  in  them  than  of  good, 
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the  restraint  thus  produced  is  beneficial  to  the 
cominanity.  It  is  not  the  less  beneficial  to  the 
community,  for  not  having  been  present,  in  idea, 
to  the  mind  of  the  man  in  power :  but  neither, 
on  the  odier  hand,  from  its  having  been  the 
eventual  result  of  the  use  he  has  thus  been 
aaaking  of  his  power,  does  it  follow,  by  any 
means,  that  the  idea  of  it  was  previously  pre- 
sent to  his  mind.  If  it  had  been  wnifomily 
present  to  Ids  mind,— of  the  benefit  to  the  com- 
munity had  been  the  ultimate  object  o^*  his 
fjxertions, — if  the  suffering  of  the  obnoxious 
person  liad^  instead  of  being  the  ultimate  object, 
.been  no  more  than  the  means,  the  mediatory 
abj^t;  the  quantum  of  suffering  would  have 
been  measured  out  according  to  the  object, 
would  have  been  suited  to  it  in  quality,  would 
have  li>een  adjusted  to  it  in  quantity,  and  would 
not  any  where  have  overshot  the  mark  :  not  a 
particle  of  suffering  would  have  been  produced, 
of  which  the  effects  had  not  previously  been 
fully  comprehended  and  accurately  ascertained. 
Of  any  such  accuracy,  however,— of  any  such 
calm  and  exclusively-appropriated  attention  to 
the  aggregate  interest  of  the  community,  and 
the  ends  of  public  justice,  the  very  idea  is  new: 
evGD.  at  the  present  advanced  period  in  the 
career  of  perfectibility  and  civilization.  Much 
more  must  the  practice  have  been  generally  un- 
known, in  those  rude  times  in  which  the  art  of 
legislation  was  in  its  cradle ;  in  those  times  of 
infantine  ignorance,  which  are  still  suffered  to 
rule  the  destiny  of  riper  age.  In  this  temper 
of  mind,  among  men  whose  minds  were  en- 
grossed by  these  narrow  views,  no  wonder  that 
any  vehicle  or  mass  of  mischief,  which  promised 
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to  add  any  thin^  to  the  plague,  should  be 
snatched  up  and  hurled  at  the  head  of  the  ob- 
noxious offender,  with  little  knowledge  of,  and 
as  little  solicitude  about,  the  contents :  laid  hold 
of,  and  eagerly  employed,  not  only  without 
staying  to  investigate  the  consequences,  pre* 
sent  and  future,  near  and  remote,  certain  and 
contingent,  with  reference  to  the  obnoxious 
individual, — but  with  as  little  attention  to  any 
effects  of  which  it  might  be  productive  on  the 
feelings  of  other  individuals,  connected  by 
accident  only  with  the  individual  by  whose 
oflbnce  the  passion  had  been  excited ;  indivi- 
duals whose  suffering,  had  it  been  included  in 
the  prospect,  was  not  of  a  nature  to  contribute 
any  thing  to  the  gratification  aimed  at.  * 

Antipathy,  when  its  exertions  are  regulated 
by  utility  and  justice,  is  the  handmaid  of  jus-' 
tice.  Antipathy  towards  the  injurer  is  the 
natural,  and  in  a  human  bosom  in  some  degree 
even  the  inseparable,  consequence  of  sympathy 
for  the  injured. 

Unhappily  for  mankind,  the  antipathy  thus 
directed  has  not  been  most  energetic  or  most 
busy  when  the  object  to  which  it  pointed  was 
the  most  noxious.  They  who  have  diminished 
the  sum  of  human  enjoyment,  they  who  have 
augmented  the  sum  of  human  sufi'ering,  these 
find  antipathy,  sooner  or  later,  not  averse  to 
repose :  they  whose  opinions  are  not  our 
opinions,  they  whose  pleasures  are  not  our 
pleasures,  they  whom  we  oppress,  they  whom 
we  exclude  from  their  share  of  common  bene- 
fits,—  these  are  tliey  who  find  antipathy  im- 
placable. Wherever  the  praise  of  virtue  is  to 
be  earned  without  the  expense  of  self-denial,  • 
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^  most  vicious  will  never  be  found  the  most 
hMkward  in  the  chase. 

Against  the  perjurer,  his  kinsman  the  for- 
gcrer,  and  the  motley  fellowship  of  felons, 
vithout  staying  to  distinguish  one  from  another, 
^  door  was  shut,  as  it  were  in  a  pet,  and  **  for 
vmt  of  thought."  The  precedent  once  made, 
tike  opportunity  of  stigmatizing  and  plaguing  the 
Itaitur  and  the  atheist,  with  his  kinsmen,  the 
Otbolic,  the  quaker,  and  the  excommimicate, 
was  not  to  be  lost.  Always  remembered,  that 
ike  more  unforeseen  exclusions  there  arc,  and 
"^  more  unforeseen  exceptions  to  exclusions, 
more  arguments ;  and  the  more  arguments, 
die  more  fees. 

The  outlandish  men,  the  Mahometan,  the 
*  Hindoo,  and  the  Chinese,  against  whom  the 
4por,  if  ever  shut,  has  been  opened,  are  almost 
»fer  from  us  as  the  atheist,  and  much  farther 
the  catholic  or  the  quaker.  But  the  dis- 
of  the  outlandish  man  is  his  protection. 
from  birth  to  the  lights  by  which  we  arc 
Inated,  he  is  not  a  rebel  to  the  examples 
v  the  arguments,  logical  or  golden,  by  which 
«e  are  governed.  Nuisances,  it  is  true,  all 
ptgans  are;  but  happily,  in  their  case  (unless 
Dovr  and  then  by  accident),  the  nuisance  is  at  a 
Stance  from  the  nose.* 

*  As  lo  the  Chinese,  they  have  so  evil  a  reputation,  and 
Ink  to  mncb  like  atheists,  that,  had  the  sine  qud  non  of 
aloBn  jnKtice  not  been  wanting,  the  breaking  of  the  saucer 
■l|hl  bare  been  followed  by  an  examination  on  the  voire 
*«  (<opr^,  p.  71);  and  the  religion  or  irreligion  of  China 
■^^  Iwve  been  settled,  in  some  way  or  other,  to  the  satis- 
bsbn  of  English  sages.  But  Aeon  was  poor,  and  Aeon  had 
••adfocale.  On  this  occasion,  as  on  others,  homicide  being 
piWMl,  OKinler  was  presumed. 
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CHAPTER  VI. 

IMPROPRIETV  OF  EXCLUSION  ON  THE  GROUND 
OF  MENTAL  IMBECILITY,  AND  PARTICU- 
LARLY OF  INFANCY  AND  SUPERANNUA- 
TION. 


Tif  E  last  ground  of  exclusion  on  the  score  of 
deception,  to  which  our  consideration  is  called, 
is  imbecility. 

From  whichever  source  it  be  derived,  the 
propriety  of  regarding  imbecility,  upon  occa- 
sion, as  a  cause  of  suspicion^  is  obvious  and 
indisputable.  From  whichever  source  derived, 
the  taking  it  for  a  cause  of  exclusion  will  be 
found  equally  indefensible. 

Mental  or  corporeal ;  im})ecility,  a  term  of 
relation,  admits  of  degrees  ad  inJinUum.  Imbe- 
cility, in  a  variety  of  respects,  is  the  lot  of  all 
created  beings.  Supposing  that,  in  any  degree, 
imbecility  were  capable  of  constituting  a  proper 
ground  of  exclusion,  by  what  mark  could  that 
degree  be  distinguished  from  any  other?  From 
the  impossibility  of  finding  an  answer  to  that 
question,  results  the  impropriety  of  taking  it 
for  a  ground  of  exclusion  in  any  case.  In  the 
absence  of  any  universal  mark  of  such  a  degree 
of  imbecility;  to  form  such  opinion  as  the  nature 
of  the  case  admits  of,  there  is  but  one  rational 
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course,  which  is,  the  examining  of  the  proposed 
witness  :  which  only  rational  course  is  the  very 
course  that,  upon  the  supposition  of  the  exclu- 
sion, is  not  suifered  to  be  taken. 

Infancy,  superannuation,  insanity:  whatever 
be  the  modification, — connected  or  unconnected 
with  the  circumstance  of  age, — the  answer  will 
be  still  the  same. 

Between  infancy  and  maturity,  it  is  neces- 
sary, for  some  purposes,  to  draw  a  line  at  a 
venture  ;  and  that  line  (notwithstanding  the 
wide  dift'erence  in  respect  of  intellectual 
strength  between  individual  and  individual 
at  the  same  age),  —  that  line  a  common  one, 
fixed  for  every  individual  at  the  same  place. 
But,  to  the  present  purpose,  no  such  line  is 
necessary :  no  such  line  can  afford  any  security 
against  deception  :  no  such  line  can  fail  of  pro- 
ducing, if  not  deception  itself,  yet  (what  is 
worse)  misdecision. 

In  the  case  of  superannuation,  the  impracti- 
cability of  drawing  any  line  for  that  purpose, 
without  the  most  palpable  absurdity,  is  plainly 
obvious.  Imbecility,  and  to  such  a  degree  as 
to  make  delivery  of  testimony  not  merely  ineli- 
gible but  impossible,  is  the  effect  of  infancy  at 
a  certain  age.  Imbecility,  to  this  purpose,  or 
indeed  almost  any  other,  considered  as  the  re- 
sult of  superannuation,  is  but  an  accidental 
concomitant,  and  indeed  a  rare  one,  at  any 
period  of  old  age. 

In  the  case  of  insanity,  a  fixed  point  of  time 
for  this  purpose  is  not  incapable  of  being  pro- 
posed, but  incapable  of  being  employed  to  any 
good  effect :  when  (for  example)  a  man,  having 
by  competent  authority  been  deemed  incapable 
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of  retaining  in  his  own  hands  the  manage- 
ment of  his  own  affairs,  without  preponderant 
prejudice  to  himself  and  others,  has  by  compe- 
tent authority  been  declared  in  that  state,  and 
placed  under  the  authority  of  a  guardian  for 
that  purpose. 

Here  indeed  would  be  a  point  of  time  fixed  ; 
but  no  Hne  could  be  drawn  through  it,  appli- 
cable with  any  advantage  to  this  purpose. 
From  any  degree  of  comparative  unfitness  in 
respect  of  providence,  and  the  various  other 
faculties  necessary  to  the  management  of  the 
variety  of  affairs  that  occur  in  human  life,  no 
tolerably-assured  inference  can  be  drawn  re- 
specting the  capacity  or  incapacity  of  giving 
a  correct  and  intelligible  statement  of  a  single 
fact  which  came  within  the  cognizance  of  a 
man's  senses.  Before  the  arrangement  made, 
a  man  may  have  been  completely  incapable 

Eerhaps  of  obtaining  perception  of  the  fact,  per- 
aps  of  remembering  and  giving  a  correct  and 
intelligible  statement  of  such  perception,  though 
obtained  :— after  the  arrangement,  competent  or 
incompetent  to  the  general  management  of  his 
own  affairs,  to  the  purpose  of  delivering  testi- 
mony it  may  happen  to  him  to  be  as  completely 
competent  as  another  man.  These  observations 
are  brought  to  view  for  the  purpose  of  nipping 
in  the  bud,  if  possible,  future  contingent  exclu- 
sions on  this  ground. 

Of  the  three  sources  and  modifications  of 
intellectual  imbecility,  infancy  is  the  only  one 
that  has  been  taken  for  exclusion  by  English 
law.  Accordingly,  of  the  three  words  men- 
tioned in  this  view,  infancy  is  the  only  one,  of 
which,  for  this  purpose,  any  mention  is  to  be 
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found  in  the  books.  For  the  same  reason,  im- 
becility,  the  word  here  employed  for  the  purpose 
of  including  the  three  cases,  and  bringing  to 
view  the  ground  they  stand  upon,  is  in  these 
treasures  of  technical  science  equally  unknown. 

In  a  direct  way,  infancy  cannot  at  present  be 
employed  as  a  bar  to  admission,  howsoever  im- 
mature the  age.  For,  with  the  approbation  of 
the  twelve  judges,  in  the  case  of  an  infant  of  no 
more  than  seven  years  old,*  and  in  a  case  of  an 
infant  under  seven  years  oldf  (how  much  under 
is  not  said),  this  evidence  was  received. 

Unfortunately,  to  the  admission  given  in  this 
case,  two  conditions  precedent  have  been  an- 
nexed. 

One  is,  that  the  child  shall  have  taken  an 
oath  :  /.  €.  gone  through  the  same  ceremony  by 
which  testimonial  relation  is  preceded  in  other 
instances.  To  this  operation,  had  it  been  per- 
formed, there  could  have  been  no  objection. 
The  misfortune  was,  that  in  a  certain  instance 
it  was  omitted :  and  the  consequence  was,  that, 
a  rape  having  been  committed  "on  the  body  of 
"  an  infant  under  seven  years  of  age,"  the  man 
by  whom,  if  by  any  body,  the  mischief  was 
done,  was  sent  out  to  commit  other  rapes. 

"  The  prisoner"  (according  to  the  learned 
reporter;):)  was  convicted  ;  but  the  judgment 
was  respited;  on  a  doubt  (not  having  any  rela- 
tion to  the  fact,  but)  '*  created  by  a  marginal 
"  note  to  a  case  in  Dyer's  Reports ;  for  these 

•  Leach,  ii.  482.    White's  case,  notes. 
t  Gwillem's  Bncon,  ii,  577.    Leach's  Crown  Cases,  i.  237. 
Brazier's  case. 
:  Leach,  i.  237. 
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••  ■oitiJ  having  been  made  by  Lord  Chief 
■"  JiBlice  Treby,  are  considered"  (continues 
tfcebook)"  of  great  weight  and  authority:  and 
*•  it  was  submitted''  (by  Mr.  Justice  Buller, 
IBBO  1778)  **  to  tlie  twelve  judges,  whether 
•■  endence,  under  any  circumstances  whatever, 
••  oo«ild  be  legally  admitted  in  a  criminal  pro- 
*•  seemtioD,  except  upon  oath  ?"  Answer,  no, 
•M  IB  iBj  case. 

i  Tfcc  other  condition  was  and  is,  that  the 
**  iiftat  ^fptar,  on  strict  examination  by  the 
*•  eovt,  to  possess  a  sufficient  hmvkdge  of  the 
*•  Miture  and  consequences  of  an  oath," — **  of 
••  fSb/bitMger  and  impiety  of  falsehood/'*  For 
«  man  nuticular  description  of  the  knowledge 
•ad  the  JU^er  above  spoken  of  in  general  terms, 
liie  fbllowing  exemplification  promises  to  serve 
isweU  as  any  other  that  could  be  substituted  to 
it,  suBce  neither  the  questions  nor  the  answers 
aie  fixed  by  law.  Extract  from  the  newspaper 
ctIM  the'7Tm»,  dated  17th  September,  1803. 
IVooeedings  at  the  ''  Old  Bailey,  Friday,  Sep- 
••  lember  16,  1803.  Mary  Ann  Carney,  a 
**  t*?»Tttjhter  of  the  prisoner,  only  twelve  years 
age,  Mras  examined  relative  to  the  idea 
**  she  estertained  of  an  oath,  and  the  conse- 
**  Qttettcea  that  would  result  from  telling  a 
^  nbehood.  The  answer  which  she  returned 
**  was  axttSagfy  corrtct :  viz,  that  if  she  told 
•*  a  ftikichocid  when  on  oath,  she  should  be  put 
••  ia  the  pillorN*  when  in  this  world,  and  go  to 
**  llw  devil  when  in  the  next." 

Tb  the  putting  of  a  question  to  the  effect 
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above  described,  I  know  of  no  conclusive  objec- 
tion ;  but  to  tlie  deducing,  either  from  silence 
or  from  any  answer  whatsoever  which  may  have 
been  extracted  by  such  a  question,  a  decisioa 
pronouncing  the  exclusion  of  the  testimony, 
objections  occur  that  seem  perfectly  unanswer- 
able. 

It  is  requiring  of  the  child,  as  a  condition 
precedent  to  her  being  suffered  to  give  a  sort  of 
relation  which  a  child  of  any  age  that  can  speak 
may  be  perfectly  competent  to  give,  a  sort  of 
account  which  a  child  of  that  immature  age  (to 
go  no  farther)  seems  altogether  incompetent  to 
give.  The  testimony  to  the  relevant  point  is 
to  a  fact  of  the  most  simple  nature, — a  fact 
which,  supposing  it  to  have  happened,  must 
have  presented  itself  to  the  senses  of  the  pa- 
tient, and  made  a  very  deep  impression  on 
them.  The  subject-matter  of  the  testimony  to 
the  irrelevant  point,  is  a  fact  of  the  most  com- 
plex and  abstruse  nature  :  a  fact  that  has  been 
matter  of  dispute  among  the  maturest,  the 
strongest,  and  acutest  minds. 

The  relevant  question,  —  the  question  to 
which  (if  to  any)  the  child  would  have  been 
competent  to  give  an  answer, — was,  what  she 
had  seen  and  felt?  The  irrelevant  question 
prefixed,  and  (in  one  event)  substituted  to  it, 
included  a  string  of  questions :  what  on  this 
most  abstruse  subject  she  had  been  taught, 
what  she  had  comprehended,  and  what  she  had 
retained?  The  evidence,  the  only  evidence  that, 
in  answer  to  such  an  examination,  could  have 
been  given  by  such  a  child,  was,  not  the  opinion 
of  the  child,  but  an  article  of  hearsay  evidence: 
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the  account  given  by  the  child  of  the  instruc* 
tion  it  liad  received.* 

Observe  the  eft'ect  of  the  criterion  so  unhap- 
pily employed.  The  proper  question,  whether 
the  child  has  been  thus  injured,  is  put  aside; 
and,  instead  of  it,  another  question  is  put  in,  viz, 
whether  the  child  can  say  its  catechism. 

Of  the  substitution  thus  made,  or  preference 
thus  given,  of  a  question  ibreign  to  the  merits, 
to  the  only  question  belonging  to  the  merits, 
the  following  present  themselves  as  the  natural 
consequences. 

1.  In  some  cases,  excluding  good  and  true 
evidence ;  thus  excluding  justice,  and  giving 
impunity  to  the  guilty.  If  the  child  has  not 
been  tutored  in  the  requisite  manner,  and  that 
with  effect  on  the  part  of  the  child,  as  well  as 
on  the  part  of  the  instructors,   the 
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•  In  relation  lo  the  principal  point,  at  one  time  the  prac- 
tice was,  instead  of  examining  the  child  itself,  to  examine  the 
parents  or  other  persons  as  lo  the  account  which,  immediately 
after  the  transaction,  had  been  given  by  the  child  lo  them. 
To  this  sort  of  evidence,  the  examination  of  the  child  itself 
in  court  was  afterwards  added  or  substituted  :  if  added,  witti 
indisputable  propriety;  not  so,  if  substittitetl,  to  the  absolute 
exclusion  of  the  hearsay  evidence:  since,  for  intirmation  or 
confirmation  of  evidence,  the  occasional  use  of  hearsay  evi- 
dence is  not  only  indisputable,  but  recognized  in  practice. 
In  regard  to  the  principal  fact,  the  reason  assigned  for  the 
preference  thus  given  lo  the  evidence  of  the  child  itself,  was, 
that  that  of  the  parents,  &c.  was  but  hearsay  evidence.  In 
rcpird  to  the  incidental  fact  (the  instruction  given  to  the 
child),  the  same  consideration  might  have  suggested  the  pro- 
priety of  examining  the  parents  themselves  in  preference :  the 
account  of  what  instruction  they  had  given  to  the  child,  would 
come  from  their  lips  in  the  shape  of  immediate  evidence; 
from  the  lips  of  the  child,  the  nnlv  shape  in  which  it  could 
come  would  be  that  of  hearsay  evidence. 
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child  may  have  been  abused  and  mangled,  the 
malefactor  goes  unpunished,  laughing  at  the 
sages  from  whose  zeal,  so  little  according  to 
knowledge,  he  has  obtained  a  license. 
,  2.  Placing  the  fate  of  the  cause  (in  a  capital 
cause,  the  life  of  the  prisoner)  in  a  state  of  com- 
plete dependence  on  the  will  and  pleasure  of 
the  person  or  persons  under  whose  power  the 
child  is  all  the  time ;  its  parents,  for  example. 
Is  it  their  wish  that  the  cause  should  be  de- 
prived of  the  benefit  of  the  child's  evidence  1 
The  catechism  is  omitted  to  be  administered,  or 
a  sort  of  anti-catechism  administered  in  the 
room  of  it,  according  to  the  nature  of  the  case. 
By  a  false  answer,  had  the  testimony  been 
admitted,  the  child  might  have  been  subjected 
to  punishment  as  for  perjury,  and  the  parents 
to  legal  punishment,  or  at  least  to  disrepute,  as 
for  subornation  of  perjury.  On  the  occasion 
of  the  preliminary  examination,  neither  from 
silence  nor  from  any  answer  whatsoever,  from 
any  such  answer  as  in  this  view  they  may  have 
presented,  need  any  such  consequences  be 
apprehended.  Thus  it  is,  that  in  this  way  the 
full  benefit  of  perjury,  or  subornation  of  perjury, 
may  be  obtained,  without  any  of  the  risk :  the 
full  benefit  of  perjury,  under  the  protection, 
and  as  a  fruit  of  the  wisdom,  of  English  juris- 
prudence. 

3.  Holding  out  to  false  and  mendacious  ac- 
cusation a  receipt  for  fabricating  evidence,  and, 
by  a  false  gloss,  bestowing  on  it  an  appearance 
of  trustworthiness.  The  supposition  that  the 
individual  whose  fate  depends  upon  his  know- 
ledge of  the  law,  should  on  any  occasion  be  in 
possession  of  any  such  knowledge,  may  be  apt 
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to  appear  ridiculous  ;  but  it  is  what  by  acci* 
dent  does  now  and  then  hap]>en.  The  mother 
of  such  a  child  forms  a  scheme  for  ruining  a 
male  enemy.  She  empU)ys  the  requisite  time 
and  labour  in  impressing  upon  the  mind  of  the 
child  tft  o  lessons  ;  the  one,  a  false  story  of  the 
supposed  injury;  the  other,  an  appropriate 
catechism,  such  as  may  afford  the  requisite 
satisfaction  to  the  pious  anxiety  of  the  judge. 
Delighted  with  the  advances  made  by  the 
sweet  child  in  the  science  of  theology,  to 
entertain  a  doubt  of  its  veracity  would  be  im- 
piety in  the  eyes  of  jurisprudential  science. 

The  same  artificial  mark  of  trustworthiness, 
which,  on  the  occasion  just  spoken  of,  gave 
such  complete  satisfaction  in  the  instance  of 
a  child  of  twelve  years  old,  might,  in  many  in- 
stances, be  imprinted  with  equal  facility  aad 
success  upon  the  testimony  of  a  child  not  above 
half,  or  even  a  third  of  that  age.  It  might  even 
be  imprinted  upon  the  faculties,  mental  and 
vocal,  of  a  naturally-accomplished  and  well- 
instructed  parrot  or  magpie ;  with  this  differ- 
ence, that,  in  the  case  of  the  unfeathered  wit- 
ness, the  questions  would  require  to  be  in  that 
form  to  which  an  advocate  is  confined  when 
examining  a  witness  of  his  own  side  ;  whereas, 
in  the  case  of  the  feathered  witness,  they  would 
require  to  be  in  that  more  commodious  form, 
with  the  use  of  which  he  is  indulged  in  the 
examination  of  a  witness  on  the  opposite  side, 

4.  The  wording  of  the  test  being  moreover 
unfixed,  as  is  the  case  with  every  thing  that 
has  no  more  determinate  foundation  to  rest 
upon  than  that  of  jurisprudential  law;  the  testi- 
mony of  the  most  trustworthy  witness  is  liable 
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to  be  sank  by  any  failure  of  coincidence  be- 
tween the  persuasion  of  the  judge  and  the  per- 
suasion of  the  child  (that  is,  of  its  instructors) 
on  a  subject  thus  obscure  and  delicate.  Not 
to  mention  extreme  cases,  such  as  those  of 
atheists  and  other  unbelievers ;  Christians  are 
not  wanting,  to  whose  conceptions  the  devil 
presents  himself  in  the  character  of  an  allegori- 
cal and  purely  ideal  personage.  If,  in  the  case 
of  the  child  whose  answers  on  this  head  gave 
such  complete  satisfaction  at  the  Old  Bailey, 
the  expectation  of  an  eventual  visit  to  the  pre- 
sident of  the  infernal  regions  was  regarded  as 
an  article  of  faith  indispensable  to  the  present 
purpose;  an  answer  disaffirming  the  existence 
of  that  tremendous  personage,  might  have  been 
fatal  to  the  merits  of  the  cause.  On  this  sup- 
position, a  boy  of  twelve  years,  whose  good 
fortune  it  had  been  in  other  respects  to  have 
been  under  the  tuition  of  Dr.  Priestley,  or  any 
other  equally  zealous  defender  of  the  Christian 
faith,  might,  for  want  of  the  necessary  protec- 
tion depending  upon  his  own  evidence,  find 
himself  exposed  to  the  most  afflictive  personal 
injuries;  or,  at  the  expense  of  real  mendacity, 
find  himself  obliged  to  purchase  the  factitious 
reputation  of  the  opposite  virtue. 

Learned  judges  have  seldom  time  to  intro- 
duce any  very  searching  probe  into  the  bowels 
of  the  evidence  :  give  them  a  good  round  an- 
swer, satisfaction  enters,  and  ejects  diffidence. 
"  I  shall  be  put  into  the  pillory  in  this  world ; 
"  I  shall  go  to  the  devil  in  the  next."  "  Ex- 
**  ceedingly  correct,"  is  the  observation  of  the 
reporter ;    **  exceedingly  correct"  (unless  the 
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reporter  were  incorrect), — "  exceedingly  cor- 
rect," or  something  to  that  or  the  like  purport 
or  effect,  must  have  been  the  observation  of  the 
judge. 

In  the  individual  cases  in  question,  the  parties 
on  both  sides  being  low  people,  (for  of  the 
labours  of  counsel  on  their  behalf  nothing  is 
said) ;  the  answer,  being  thus  pointed  or  rounded, 
and  adapted  to  the  taste  of  learned  judges, 
passed  without  further  scrutiny.  His  reverend 
lordship  was  not  less  indulgent  to  the  young 
theologian,  than  a  friendly  examiner  at  Oxford 
or  Cambridge  would  have  been  to  a  candidate 
for  a  degree  in  divinity,  or  a  friendly  chaplain 
at  Lambeth  to  a  candidate  for  holy  orders. 
But  suppose  this  preliminary  examination  con- 
ducted by  the  tongue  of  a  well-feed  advocate  : 
alas  f  what  would  all  the  science  of  the  tender 
student  avail  against  the  sharpness  of  so  pene- 
trating a  probe  !  Conceive  a  Garrow  opposed 
to  the  tender  novice  :  how  little  would  it  cost 
him  to  drag  to  light  either  some  jeofail  in  her 
creed,  or  the  confession  of  a  fact  which,  in  the 
case  of  her  making  a  tolerable  prima  facie 
answer,  could  never  be  otherwise  than  true, 
viz.  that  she  had  been  tutored  for  the  purpose. 

By  considerations  of  the  above,  or  some  other 
nature,  (that  is  to  say,  by  some  of  them),  an 
impression  appears  to  have  been  made  on  reve- 
rend minds.  Mr.  Justice  Rookc,*  in  the  case 
of  an  unsatisfactory  response,  adjourned  the 
cause,  and  committed  the  young  witness  to  the 
charge  of  a  clergyman,  for  religious  instruction. 


Gwillem's  Bacon,  u.  577. 
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B  the  mean  time.     This   succedaneum   to  ex- 
dnioa  obtained  the  approbation  of  the  other 

To  the  impressing  upon  the  memory  the 
leiBQQ  to  be  given  by  the  reverend  divine,  six 
■oaths'  interA-al  between  circuit  and  circuit 
«l«,  if  diligently  employed,  extremely  well 
ad^ited :  it  would  have  been  equally  well 
riipted  to  the  rendering  the  fair  and  tender 
reporter  more  and  more  perfect  in  any  fabri- 
ctted  story  of  an  injury,  supposing  no  injury 
to  bare  been  sustained.  But,  on  the  opposite 
supposition,  for  the  keeping  alive  in  the  infant 
My  a  correct  recollection  of  the  transaction 
true  and  proper  colours,  the  disservice 
could  not  but  be  done  by  this  long  interval 
Its  itself  as  equally  indisputable.  In  this 
it  of  view,  an  expedient,  of  the  sincerity  of 
vhich,  in  its  design,  it  is  impossible  to  enter- 
a  doubt,  presents  itself  as  being,  \\\  its 
lency,  extremely  well  adapted  to  every 
of  falsehood  and  injustice,  and  equally 
adapted   to    every  purpose    of   truth    and 


The  case  is  unhappily  of  no  unfrequcnt  re- 
currence. Justice  is  wanted  for  it,  if  for  any 
esse.  It  is  with  this  as  with  most  other  points 
of  procedure:  the  difficulties  it  is  encumbered 
with,  are  chiefly,  if  not  wholly,  the  work  of 
artifice  and  science.  In  itself  it  presents  little 
(Sficulty.  If  mendacity  were  apprehended, 
who  would  not  rather  have  to  encounter  a  raw 
and  juvenile  prevaricator,  than  a  reflecting 
[    veteran,  with  length  of  experience  and  maturity 

Hwh 


Where  evidence  is  concerned,   the  duty  of 
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learned  judges  (such  has  ever  hitherto  been  the 
case)  forbade  them  to  do  justice.  Their  duty 
is  to  preserve  existing  rules :  and  existing  rules 
were  made  that  justice  might  not  be  done.  In 
a  case  of  this  sort, — where  evidence  of  this  de- 
scription was  a  chief  ingredient  in  the  compo- 
sition of  the  mass  of  evidence, —  if  it  were 
lawful  to  discover  truth,  truth  might  be  dis* 
covered  with  at  least  as  much  facility  and 
certainty  as  in  the  case  of  ordinary  evidence. 
The  fact,  if  there  be  any  thing  serious  in  it,  is 
established  by  jxai  evidence ;  by  the  physical 
and  physiological  marks  of  violence.  Here  we 
see  one  of  the  perpetually-recurring  cases,  in 
which  all  doubt  might  so  easily  be  removed, 
one  way  or  the  other,  by  the  examination  of 
the  defendant.  The  examination  of  the  child 
being  taken  out  of  the  hearing  of  its  parents,  on 
the  one  hand,  of  the  defendant  on  the  other, — 
that  of  the  defendant  out  of  the  hearing  of  both  ; 
the  light  of  truth  could  scarce  fail  to  issue 
from  the  collision  of  the  evidence. 

Where  immaturity  of  age  does  not  exist  in 
any  such  degree  as  to  deprive  the  child  of  the 
several  degrees  of  the  respective  faculties  con- 
cerned (perception,  judgment,  memory,  and 
expression)  that  are  respectively  necessary  to 
bestow  on  the  testimony  the  indispensable 
degree  of  correctness  ;  the  want  of  tlie  faculties 
necessary  to  the  execution  of  a  successful  plan 
of  mendacity,  gives  to  such  immature  testi- 
mony, in  a  very  material  respect,  the  advantage 
of  the  maturest  evidence. 

In  the  immature  and  tender  mind,  if  the 
influence  of  the  moral  and  religious  sanctions  is 
apt  to  be  weak,  unsteady,  and  precarious,  the 
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mendacity-restraining  influence  of  the  physical 
sanction  is  stronger  then  than  afterwards.  Of 
memory,  if  deeply  impressed  and  vigorous  (as, 
in  the  sort  of  case  in  question,  when  taken 
fresh,  it  can  hardly  fail  to  be),  the  expression 
is  delivered  without  effort.  Invention,  under 
the  perpetual  condition  of  not  being  true,  and 
yet  appearing  to  be  true,  is  the  work  of  anxious 
and  unremitting  labour :  the  less  the  mind  is 
exercised  in  the  habit  of  reflection,  the  more 
apt  will  it  be  to  sink  under  the  trial. 

By  the  power  of  the  political  sanction,  con- 
centrated in  this  case  in  all  its  plenitude  in 
the  hands  of  the  domestic  ruler,  the  will  of  th^ 
patient  might  be  acted  upon  (it  is  true)  with  a 
mendacity-promoting  force  superior  to  any  that 
may  be  expected  to  bear  upon  the  patient  in 
an  adult  state,  in  a  state  of  comparative  inde- 
pendence. In  few  adult  minds  is  any  other 
fear  so  strongly  impressed,  as  the  fear  of  the 
rod  is,  in  general,  capable  of  being  impressed 
on  the  infant  mind,  by  a  severe  and  steady 
hand.  But  the  disadvantage  to  which,  in  this 
case,  the  interests  of  truth  and  justice  are  sub- 
jected by  the  weakness  of  the  volitional  faculty, 
may  be  expected  to  be  at  least  compensated 
for  by  the  weakness  of  the  intellectual  faculty. 
The  child  strives  to  lie  as  well  as  it  is  able;  but 
under  the  opposing  force  of  cross-examination, 
it  is  unable  to  lie  with  effect.* 


*  From  the  Asiatic  Annual  Register  for  1802,  pp.  132-144, 
Indictment  for  murder:  Ilutnev,  a  boy  of  seven  years  old, 
brought  for^\'ard  by  the  prosecutors  to  give  evidence  ag:i\inst 
the  prisoners,  one  of  them  his  own  mother  (p.  138).  To  the 
preliminary  examination,  nothing'  could  be  more  satisfactory 
than  his  answers.     "  He  seemed   completely  aware  of  the 
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This  much  in  regard  to  the  case  of  infancy, 
which  is  (as  already  observed)  the  only  case  of 
imbecility  which  has  been  taken  for  a  ground 
of  exclusion  by  English  law, 

A  case,  however,  presented  itself  not  many 
years  ago,  in  which  a  witness  was  rejected,  not 
indeed  on  account  of  imbecility,  but  on  the 
analogous  ground  of  a  supposed  deficiency  of 
appropriate  knowledge » 

Indictment  of  a  woman  for  bigamy.  Rex  v. 
Eleanor  Whetford,  Guildford  Assizes,  Saturday, 
9th  August  1806,  before  the  Lord  Chief  Baron. 
{Times  and  Monimg  Chnmidc,  lltli  August, 
Tx>th  in  the  same  words.)  The  first  marriage,  or 


guilt  of  telling  a  lie:  and  distinguished  the  punisltmeni  due 
to  sjjnple  falsehood  and  to  falsehood  iipon  oath,  liy  saying, 
that  a  person  guilty  of  the  one  deserved  to  be  flogged, 
but  that  those  who  were  guilty  of  the  other  ought  to  be 
hanged.  His  general  notions  of  right  and  wrong  were 
equally  correct,  and  all  his  answers  were  given  in  the  most 
firm  aud  undaunted  manner. 

"  Having  gone  through  this  preliminary  probation,  he  was 
sworn  in  the  usual  manner;  but  it  very  soon  appeared  that 
not  one  word  of  truth  was  to  be  expected  from  any  part  of 
his  narrative.  Fortunately,  the  story  which  he  told  was, 
in  itself,  so  inconceivable,  as  to  carry  its  own  refutation 
along  with  it." 

Thus  far  the  report.  The  jurisdiction  of  tlie  ChrisUan 
devil  not  being  recognized  among  the  Hindoos,  the  theolo- 
gical, or  diabolical  part  (shall  we  say),  of  the  test,  it  may  be 
observed,  was  not  applied.  Deserve  and  ought  are  the  terms 
employed  :  terms  of  ambiguous  import,  importing  obligation, 
but  not  specifying  the  source.  Of  the  three  sanctionH,  the 
religious,  the  political,  and  the  moral,  the  latter  only  seems, 
on  that  occasion,  to  have  been  brought  into  action  upon  this 
eastern  theatre.  A  test  thus  imperfect, — a  test  not  contain- 
ing any  theological  elements  in  its  composition,  could  not 
easily  have  been  employed  in  the  laboratory  of  English  juris- 
prudence. 
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mpposed  marriage,  the  parties  both  English,  at 
'GretnaGreen,  in  Scotland.  Thecelebrationofthe 
[ceremony,  in  the  manner  usual  in  GretnaGreen 
larriages,  proved  by  the  habitual  operator,  the 
Mce-priest,  a  tobacconist.     "  David  Laing,  the 
Gretna  Green  parson,  was  first  called.     He 
stated  that  he  performed  the  ceremony  over 
the  prisoner  and  her  husband,  in  his  way ; 
that  was,  he  read  nothing,  but  he  said  some- 
thing off  the  tongue,  and  authorised  them  to 
cohabit  together." 

The  Lord  Chief  Baron  said  he  would  not 
flidmit  this  as  a  marriage.     He  asked  him  what 
»e  was.     He  replied,  a  tobacconist.     His  lord- 
ship observed,  that  a  fellow  or  two,  like  the 
[witness,  did  these  sort  of  things;  but  both  him- 
[self  and  the  parties  were  liable  to  punishment. 
Here  tlien  the  fact  was  out  of  dispute :  the 
guilt,  in  a  moral  view,  (to  say  nothing  of  the 
religious)  equally  out  of  dispute  :  yet  the  judge 
acquits  the  prisoner,  acquits  her  for  evermore, 
'^hy  ?  Because  the  state  of  the  law,  in  respect 
of  the  validity  of  the  marriage,  was  not,  accord- 
ing to  the    conception   of  the  learned  judge, 
hproved  by  a  proper  sort  of  person.     **  He  would 
not  receive  the  law  of  Scotland  from  a  tobac- 
conist."  What?  nor  yet  from  any  body  else  ? 
^hat   "  both  the  fellow  and  the  parties  were 
liable  to  punishment,"  so  much  his  lordship 
mew.     So  much  he  knew  :  but  exactly  at  that 
point  stopped  his  lordship's  knowledge  :    and, 
what  is  more,  exactly  at  that  point  commenced 
his  determination  not  to  know. 

By  a  special  verdict,  (not  to  mention  other 
means  in  use),  he  might  have  been  informed  : 
and  by  the  same  regular  course,  information  of 
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no  sliglit  importance  to  the  whole  country 
might  have  been  gained. 

In  the  case  quoted  above  out  of  Gwillem,*  a 
step  altogether  out  of  the  regular  course  was 
taken.  The  evidence  appeared  not  sufficient 
for  conviction :  what  was  the  regular  conse- 
quence? that  the  prisoner  should  be  acquitted. 
Instead  of  that,  the  trial  is  put  off  to  the  next 
assizes :  the  defendant,  guilty  or  innocent,  in 
prison  all  the  time.  The  proceeding  was  re- 
ported to  the  twelve  judges :  it  was  approved 
by  them  :  it  was  therefore  legal.  Of  these 
twelve  reverend  and  learned  persons,  the  Lord 
Chief  Baron  himself  was  one.  Had  he  thought 
of  this  when  trying  Eleanor  Whetford,  he  would 
have  learnt  that  there  are  middle  courses  be- 
tween instant  conviction  and  instant  acquittal, 
if  the  learned  judge  thinks  proper  to  employ 
them. 

Delay,  and  of  the  same  length,  in  the  one  case 
created,  in  the  other  case  not  created.  When 
created,  to  what  end?  That  an  infant,  under 
seven  years  of  age,  might,  at  the  option  of  its  pa- 
rents, be  instructed  in  theology,  or  in  mendacity, 
or  in  both  ;  while  the  memory  of  the  supposed 
fact  had,  if  real,  all  that  time  to  fade  in.  When 
refused  to  be  created,  what  were  the  circum- 
stances under  which  the  omission  took  place? 
When  the  point  that  might  have  been  aimed  at 
by  the  delay  would  have  been  accomplished  by 
it  with  the  utmost  certainty  :  accomplished  to 
the  satisfaction,  not  only  of  the  public  at  large, 
but  of  the  learned  judge  himself:  for  (says  he) 
*'  if  you  have  any  advocate  of  character,  I  will 


•  Videstipri,  p.  156. 
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"  receive  his  testimony."    Was  there,  in  the 
^opinion  of  the  learned  judge,  any  such   uni- 

rersal  perversity  at  the  Scotch  bar,  as  that  no 
iJadvocate  of  character  would  be  to  be  found,  who, 
in  relation  to  this  point  of  Scottish  law,  would 
be  to  be  prevailed  upon  to  give  his  opinion  (to 
the  present  purpose  called  his  **  testimony')  for 
his  fee '? 

In  the  fonner  case,  the  defendant  was  '*  a 
**  fellow  that  did  those  sort  of  tilings:"  in  the 
Guildford  case,  *'  the  defendant  was  a  young 
**  lady  of  handsome  person  and  elegant  man- 
"  ners ;  and  her  appearance  at  the  bar  excited 
"  considerable  sympathy  on  her  behalf  in  the 
**  spectators  in  court.  " 

Why  mention  this  circumstance  ?  1  men- 
jAion  it  in  addition  to  what  has  already  been  said 
on  that  subject  in  another  place;  that  it  may 
be  seen  so  much  tlie  more  distinctly,  how  easy 
it  is,  under  the  existing  system,  for  a  judge,  in 
meting  out  justice,  to  have  two  measures  ;  one 
for  "fellows,"  another  for  "young  ladies  of 
"  handsome  person  and  elegant  manners;"  and 
with  what  unhappy  success,  power,  in  reality 
^ftrbitrary,  has  been  covered  up  from  observa- 
tion by  technical  forms. 

By  the  description  of  the  person  of  the  de- 
fendant in  the  Guildford  case,  the  recollection 
of  the  classical  reader  is  naturally  sent  back  a 
few  thousand  years,  to  the  incident  which,  in 
all  subsequent  causes,  involved  the  proceedings 
of  the  court  of  Areopagus  in  habitual  dark- 
ness. Of  course,  "  the  handsome  person  and 
*'  elegant  manners"  of  defendant  Eleanor  Whet- 
ford  cannot  possibly  have  exercised  on  the 
decision  at  Guildford  any  such  influence  as,  in 
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the  case  of  Rta:  v.  Phri^/ie,  proved  so  salutary 
to  the  defendant  Phryne,  and  so  fata!  to  justice, 
under  Athenian  judicature.*  Concerning  living 
judges,  where  any  thing  of  moral  btame  would 
attach,  fiction  herself  is  silent :  but,  as  over 
departed  ones,  history,  so,  over  future  contingent 
ones,  fiction  at  any  rate,  maintains  an  undis- 
puted power.  Availing  myselt^  then,  on  the 
present  occasion,  of  the  right  of  fiction  (for, 
abhorring  it  as  exercised  for  any  purpose  of 
judicature,  1  have  not  the  least  objection  to  it 
for  the  purpose  of  argument),  the  use  I  make  of 
it  is  this;  viz,  that,  under  the  law  of  England  as 
it  now  stands  (viz.  in  virtue  of  the  features 
above  described  in  it),  an  English  judge  is  at 
least  as  much  at  liberty  as  the  judge  of  any 
other  country,  in  pronouncing  his  decisions,  to 
consult  (not  to  speak  of  his  pocket)  his  party, 
his  humour,  or  his  taste;  and  that,  on  condition 
of  looking  grave  all  the  time,  and  pronouncing 
certain  combinations  of  learned  words,  such  as 
never  can  be  wanting,  he  will  find  no  more 
difficulty  in  acquitting  beauties  than  in  brow- 
beating fellows.  Not  but  that,  so  far  as  con- 
cerns the  bare  possession  of  the  Jus  nocendi, 
truth  might  serve  a  man  for  predicating  it  of  all 
alike,  the  living  and  the  dead  :  it  is  only  when 
the  faculty  is  to  be  spoken  of  as  being  in  actual 
exercise,  that  truth  will  decline  to  serve  you, 
recommending  it  to  you  to  employ  Action  in 
her  stead. 


*  Potier's  Grecian  Aiitiqiiilies,  i.  105.  Lucian  in  Calaplo. 
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CHAPTER  VII. 


OF  THE   RESTORATIVES   FOR  COMPETENCY. 
DEVISED   BY   ENGLISH   LAWYERS. 


If,  directed  to  no  other  end  than  the  avoid- 

iance  of  deception,  exclusion  of  e\idence  is  bad 

[altogether,   bad   to   the  whole   of  its   extent; 

[whatever  does  any  thing  towards  the  narrowing 

fthat  extent,  is  so  far  good.     Such  being  the 

efl'ect  of  the  restorative  processes  now  to  be 

considered,  the  application  of  them  is  so  far 

good. 

Here,  then,  it  might  seem  at  first  sight  that 
they  ought  to  be  dismissed :  referring  to  the 
books  for  an  account  of  them,  instead  of  seeking 
to  augment  the  load  of  this  work  by  superfluous 
matter. 

In  two  points  of  view,  however,  it  may  be 
not  altogether  useless  to  bestow  upon  them  a 
further  glance. 

One  is,  the  proof  they  afford  (if  any  further 
jproofcan  be  wanting)  of  the  impropriety  of  the 
I  rule,  of  which,  in  proportion  to  their  extent, 
they  destroy  the  efficacy.  For  in  scarce  any 
instance  can  the  propriety  of  them  be  defended, 
but  by  arguments  which  prove  or  assume  the 
impropriety  of  the  rule.  The  other  is,  the 
poison  they  keep  infusing  into  so  commanding 
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a  portion  of  the  public  mind  :  the  imbecility,  or 
improbity,  or  both,  which,  on  the  part  of  the 
class  of  minds  by  which  such  conceits  have 
been  hatched,  they  presuppose,  and  tend  to 
perpetuate.  The  laws  about  witchcraft  were 
in  their  day  copious  and  tremendous  sources  of 
injustice  :  the  opposite  conceit  about  eaorcism 
might  so  far  have  its  use,  if,  in  here  and  there 
an  instance,  it  served  to  snatch  a  victim  from 
the  other  prejudice,  or  in  any  other  way  to 
narrow  the  channel  of  injustice.  But,  for- 
asmuch as  this  quack  remedy  served  to  con- 
firm in  men's  minds  the  opinion  of  the  exist- 
ence of  the  disease,  and  thence  to  give  extent 
and  permanency  to  an  opinion  which  is  in 
itself  a  most  cruel  disease,  the  effect  of  it 
was,  perhaps,  rather  pernicious  than  bene- 
ficial upon  the  whole.  What  exorcism  has 
been  to  sorcery  and  witchcraft,  the  restorative 
processes  here  about  to  be  brought  to  view 
still  are.  in  relation  to  the  practice  of  treating 
evidence  as  if  it  were  bewitched,  and  thence 
unfit  for  use. 

In  a  system  of  law,  absurdity,  even  although 
no  immediate  practical  consequences  are  de- 
duced from  it,  is  never  a  matter  of  indiflferencc: 
lor  whatever  is  found  so  exalted  is  venerated, 
and  whatever  is  venerated  is  imitated. 

To  keep  up  in  the  composition  of  the  legal 
system  as  large  a  proportion  of  absurdity  as 
the  stomach  of  the  people  can  be  made  to 
endure,  is  among  the  deepest  and  the  most 
favourite  arts  of  lawyercraft:  the  security  of 
the  impostor  is  in  proportion  to  the  stupidity  of 
the  dupe.  What  renders  the  device  the  better 
adapted  to  its  purpose  is,  that  in  the  situation 
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in  which  the  lawyer  acts,  the  most  stupid  and 
the  most  acute  find  equal  facility  in  the  prac- 
tice of  it.  To  adorn  a  spot  with  a  palace,  or 
stren^hen  it  with  a  fortress,  demands  the  skill 
of  the  architect  or  the  engineer ;  but  to  encum- 
ber it  with  rubbish,  is  an  operation  to  which 
the  rudest  hands  are  competent,  especially  if 
stationed  on  the  heights  above. 

If  what  follows  in  this  chapter  should  appear 
to  resemble  a  sick  man's  dream,  rather  than  a 
work  of  reflection, — should  exhibit  all  the  wild- 
ness  of  the  Arabian  Nig^hts,  without  any  of  the 
beauty ;  pardon,  gentle  reader :  such  as  I  have 
it,  give  I  it  unto  thee.  By  me,  it  has  not  any 
of  it  been  made :  all  that  I  have  done  by  it,  is 
to  present  it  in  its  native  colours,  after  stripping 
it  of  the  mask  of  sapience  in  which  lawyercraft 
and  bigotry  had  dressed  it  up. 

The  theory  of  trustworthiness,  untrustwor- 
thiness,  and  restoration  of  trustworthiness,  of 
health,  disease,  and  mode  of  cure,  so  far  as 
concerns  the  branch  of  the  pathologico-psycho- 
logical  system  here  in  question,  has  revealed 
itself  here  and  there,  in  unconnected  rudiments 
and  fragments,  to  the  sagacity  of  English  law- 
yers. But,  with  shame  be  it  spoken,  never  yet 
was  it  formed  into  a  complete  and  consistent 
whole ;  never  was  this  interesting  branch  of 
the  science  of  evidence  placed  upon  its  proper 
basis,  till  the  genius  of  Dr.  Gall  arose,  and 
dazzled  with  its  effulgence  the  eyes  of  asto- 
nished Europe.  By  the  discoveries  of  that 
^great  man,  we  are  at  length  enabled  to  under- 
stand what  English  lawyers  have  been  at. 

The  faculty  of  delivering  true  testimony,  de- 
pends (like  all  other  faculties,  moral  and  intel- 
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iectual)  upon  a  particidar  organ  which  h  the  seat 
of  it :  a  portion  or  protuberance  of  the  Imman 
cranium,  which  may  be  called  the  organ  of 
trustworthiness.  Near  this  precious  organ 
(alas !  too  near  it)  are  stationed  the  organs 
of  interest  and  improbit^j  two  of  the  principal 
organs  of  untrustworthiness.  When  the  ap- 
propriate exciting  matter  correspondent  to 
either  of  these  respective  organs  applies  itself 
to  the  system,  the  organ  of  untrustworthiness 
dilates,  extends  itself,  and  by  its  overbearing 
influence  depresses  the  organ  of  trustworthi- 
ness: on  the  other  hand,  no  sooner  is  the 
appropriate  and  correspondent  instrument  of 
restoration  taken  in  hand,  and  applied  seiitiidum 
artejjiy  than  the  tumidity  antecedently  super- 
induced upon  the  organ  of  untrustworthiness 
subsides,  aud  the  organ  of  trustworthiness  (like 
a  giant  refreshed)  rises  and  reassumes  its  native 
strength  and  stature. 

Antecedently  to  this  theory,  by  which  all 
<iifficulties  are  now  at  length  cleared  up,  the 
ingenuity  of  English  sages  liad  discovered 
(though  by  a  method  not  wholly  clear  of  the 
imputation  of  empiricism)  divers  remedies, 
which,  acting  upon  the  peccant  and  cedema- 
tous  matter  of  the  organs  of  untrustworthiness, 
operate  upon  the  organ  of  trustworthiness  in 
the  character  of  restorativeff. 

The  annals  of  psychology  afford  a  case  of  an 
unhappy  gentleman,  a  Mr.  Simon  Browne, 
whose  misfortune  it  was  one  day  to  feel  his 
immortal  soul  perish  within  him.*  For  a  spe- 
cies of  mortification  so  fatal  in  its  extent,  the 


•  Hawksworlh's  .Adventurer. 
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pharmacopoeia  of  that  day  at  least,  seems  not  to 
have  furnished  any  remedy.  Had  the  disease 
been  confined  to  that  part  of  the  soul  which  is 
the  seat  of  veracity,  the  case  would  not  have 
been  thus  desperate.  For  the  restitution  of 
the  organ  of  trustworthiness,  Westminster  Hall 
affords  no  fewer  than  five  specifics.  Four  of 
these  are  drawn  from  the  mechanical  school, 
and  consist  in  the  scientific  application  of  four 
several  instruments :  a  burning  iron,  a  small 
seal,  a  great  seal,  and  a  sort  of  lever  called  a 
sceptre.  Of  the  filth,  tlie  appropriate  instru- 
ment is  a  tongue. 

When  the  peccant  matter  acts  in  the  shape 
of  interest,  the  small  seal  will  suffice:  when  it 
is  of  the  nature  of  improbity,  nothing  less  than 
the  great  seal  will  serve.  The  sceptre  is  applied 
to  the  same  purposes  as  the  great  seal ;  but 
the  scale  it  acts  upon  is  larger,  and  indeed  in- 
definite. By  the  great  seal,  improbity  is  dis- 
charged in  a  small  stream,  as  it  were  by  a 
hand-pump,  and  from  only  one  bosom  at  a 
time  :  by  the  sceptre  it  is  discharged  as  from 
a  pump  worked  like  that  at  the  royal  dock- 
yard at  Portsmouth,  by  a  steam-engine.  The 
number  of  bosoms  capable  of  being  thus  cleared 
by  it,  and  by  a  single  stroke,  is  absolutely 
without  limit. 

1 .  Burning  Iron.  In  the  character  of  a  re- 
storative of  competency  when  impaired  by  im- 
probity, the  use  of  this  instrument  is  confined 
to  felonies,  and  among  those  to  clergyable  felo- 
nies. The  iron,  being  made  red  hot,  is  applied 
to  the  hand :  there  must  be  a  hissing  and  an 
oulcry  ;  but  of  each,  any  the  least  degree  is  suf- 
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ficient :  the  outcry  must  be  performed  either 
by  the  prisoner  or  a  lawful  deputy :  the  his- 
sing may  be  performed  by  a  piece  of  bacon. 
In  this  case,  the  modus  operandi  of  the  remedy  is 
so  obvious,  it  is  ahnost  superttuous  to  mention 
it :  the  vims  is  burnt  out  by  the  actual  cautery, 
exactly  like  the  virus  of  a  mad  dogf :  the  organ 
of  untrustworthiness  collapses,  and  its  antago- 
nist resumes  its  post. 

Some  how  or  other,  this  remedy  has  of  late 
years  grown  out  of  fashion.  Instead  of  under- 
going the  operation  of  the  cautery,  the  patient  is 
sent  to  breathe  the  air  of  New  South  Wales. 
Whether  the  competency  of  such  of  the  so- 
journers there  on  whose  evidence  others  of  them 
have  been  hanged,  was  previously  restored  or 
no,  is  not  as  yet  known,  the  question  not  having 
been  yet  laid  before  the  twelve  judges.  If  yes, 
it  must  have  been  by  the  air  of  the  place» 
known  as  it  is  to  be  in  other  respects  remark- 
ably salubrious. 

The  action  of  this  restorative  depends  upon  a 
variety  of  circumstances,  some  of  them  not  im- 
mediately obvious  tu  any  but  learned  eyes. 
The  difference  (for  example)  between  a  felony 
clergyable  and  ditto  unclergyable,  turns  upon  a 
farthing :  if  the  value  of  the  article  stolen, 
being  really  40a-.,  should  be  set  a  farthing  too 
higli,  the  operation  would  fail.  This  is  so  well 
known,  that  in  that  case  it  never  has  been 
employed.  But  if  it  were  really  worth  eight 
or  ten  guineas,  and  valued  at  as  many  shillings, 
(a  case  as  frequent  as  the  other  is  unexampled), 
such  undervaluation  would  not  impair  the  effi- 
cacy of  the  remedy. 
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The  offence  may  even  be  precisely  the  same, 
and  yet,  no  burning  no  veracity.  Theft  to  the 
value  of  twelvepence  farthing  is  grand  larceny, 
and  grand  larceny  is  bnmable :  theft  to  no 
greater  value  than  twelvepence  is  but  petty 
larceny,  and  petty  larceny  is  not  burnable. 
The  grand  theft  consequently,  when  properly 
punished,  that  is,  properly  pardoned,  leaves  the 
veracity  unimpaired  :  the  petty  theft  (till  a  late 
statute  came  in  aid)  destroyed  the  veracity 
beyond  recovery.  Whether,  for  example,  the 
veracity  of  a  Londoner  who  had  stolen  a  quar- 
tern loaf  was  recoverable,  depended  upon  the 
assize  of  bread  in  London  as  settled  for  that 
week :  for,  stealing  the  self-same  loaf  under 
the  self-same  circumstances,  would  be  the  grand 
or  the  petty  offence,  according  to  the  assize.* 

Neither  is  it  to  any  such  cause  as  the  con- 
summation of  the  punishment,  and  the  change 
of  character  inferred  from  the  operation  of  its 
reforming  powers,  that  the  return  of  veracity  is 


•  It  may  be  arpued  on  the  other  side,  that  though  the 
material  subject  of  the  larceny,  the  loaf,  is  the  same,  and 
every  thing  else  the  same,  the  value,  and  thence  the  oftence, 
is  not  the  same,  since  there  is  the  farthing's-worth  of  dilTer- 
ence.  This  may  l>e  very  true;  and  yet  the  facility  of  revival 
Oh  the  part  of  the  veracity  is  not  as  the  magnitude  of  the 
offence.  It  is,  on  the  contrary,  in  the  inverse  ratm  of  that 
magrnitude  :  for  the  sole  difference  in  tlie  two  instances  ia 
f  onfined  to  the  value,  and  it  is  in  the  greater  offence  that  the 
\rrnriiy  revives, — it  ia  in  the  lesser  that  it  is  unrevivable. 
NVtii  n  I  say  unrevivable,  1  mean  by  common  law.  Out  no 
'  are  too  arduous  for  le^slative  wisdom.  Parliament 

!i       _      in;  and  the  farthing's-worth  of  difference  has  been 
done  away.      Since  the  31st  of  the  late  knig,  petty  larceny 
no  longer  incapacitates.     Before  many  centuries  are  at  an 
tid,  who  knows  hut  that,  by  farthings'-worths  at  a  time,  the 
vhok  mass  of  incredibilily  may  have  been  icmovcd  ? 
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to  be  ascribed.  Other  punishments  may  run 
their  course ;  other  punishments,  whatever 
may  be  their  duration,  may  have  run  their 
course,  and  the  incredibility  remain  unextin- 
guished. It  is  not  time,  but  heat,  that  works 
the  cure.  Neither  does  whipping  possess  any 
such  virtue  as  that  of  a  restorative  to  veracity : 
for  whipping  is  not  fire.  A  conviction  of  an 
otFence,  for  which  whipping  is  the  sentence, 
expels  the  veracity ;  but  the  execution  of  the 
sentence  does  not  in  this  case  bring  it  back 
again.  To  a  plain  understanding,  the  incredi- 
bility might  as  well  be  whipped  out  as  burnt 
out,  or  the  new  credibility  whipped  in  as  burnt 
in  :  but  this,  it  seems,  is  not  law.  There  is  no 
purifier  like  fire.* 

Doubts  have  arisen  how  an  application  made 
to  the  hand  should  ever  reach  the  heart.  There 
are  some  people  that  will  raise  doubts  out  of 
any  thing  :  some  have  been  seen  sitting  upon 
benches  for  years  together,  without  doing  any 
thing  but  raise  doubts. 

Not  many  years  ago,  an  ingenious  physician 


•  There  are  cases  indeed,  in  which  whipping,  or  fine,  or 
transportation,  or  any  other  kinds  of  puuishment,  have  all  the 
Tirtue  of  burning  :  but  this  is  only  when  ihcy  have  been  sub- 
stituted for  it  by  act  of  parliament :  in  all  other  cases, 
nothing  but  burning  will  serve.  The  benefit  of  clergy  has 
of  itself  no  virtue;  burning,  or  a  statutory  substitute  is  indis' 
pensable.  "  In  Lord  Warwick's  case,"  says  Phillipps  (i.  32) 
"  one  who  had  been  convicted  of  manslaughter,  anil  aUowed 
"  his  clergy,  but  not  burnt  in  the  hand,  was  called  as  a  wit- 
"  ness  for  the  prisoner ;  and  on  an  objection  to  his  com- 
**  petency,  the  lords  referred  it  to  the  judges  present,  who 
*,*  thought  he  was  not  a  competent  witness,  as  the  statute  had 
**  made  the  buniinc;  in  the  baud  a  condition  precedent  to  the 
*•  discharge," — Editor, 
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>f  the  mechanical  school,  used  to  extract 
mercury  out  of  the  bones."  It  was  dis- 
charged in  an  uninterrupted  stream,  by  an 
hydraulic  machine  of  his  own  invention :  for 
years  together  the  advertisement  was  repeated 
in  the  London  papers.  Sir  Kenelm  Digby's 
method  of  curing  wounds  was  by  applying  a 
small  quantity  of  his  sympathetic  powder  to  a 
few  drops  of  the  blood  :  the  cure  was  performed 
**  without  hindrance  of  business,  or  knowledge 
of  a  bedfellow  :"  the  patient  mightall  the  while 
be  at  any  number  of  miles  distant.  This  with 
him  was  every  day's  practice.  Vide  the  cases, 
as  reported  by  the  learned  knight  himself. 
These  cases  are  much  stronger  than  the  case  in 
question. 

2.  A  Great  Seal.  The  sort  of  great  seal  to 
'be  employed  on  this  occasion,  is  that  which  is 
employed  for  granting  pardons.  Supposing 
(what  has  sometimes  happened)  the  ground  of 
the  pardon  to  have  been  the  persuasion  of  the 
convict's  innocence,  the  restoration  of  the  ad- 
missibility would,  under  the  rule  of  consist- 
ency, be  a  necessary  consequence :  in  every 
other  case,  whatever  propriety  there  might  be, 
consistency  is  out  of  the  question.  An  expe- 
'riment  was  once  made  by  another  sort  of  seal, 
called  a  privy  seal :  the  experiment  failed :  the 
seal  was  not  found  to  be  big  enough.* 


The  English  of  this  is,  that  it  belongs  to  the  Chancellor, 
lot  to  the  Lord  Privy  .Seal  (or  at  least  not  to  the  Lord  Privy 
^  sal  alone)  to  grant  pardons.   Understand,  in  a  direct  way :  for 
pin  an  indirect  way,  as  above  shewn,!  it  belongs  to  any  body. 
[A  statute  of  the  last  session  but  one,  (6  Geo.  IV,  c.  25) 


t  See  Book  VIII.   Technical  Procedviie. 
Nitdijicalion. 
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The  pardon,  has  it  been  a  pardon  upon  the 


tht 


its  ?     What  sort  of 


merits,  or  not  u^ 
thing  is  a  pardon  upon  the  merits?  by  what  mark 
is  it  to  be  distinguished  from  a  pardon  through 
favouritism,  corruption,  or  caprice  ?  What  are 
the  proper  grounds  for  pardon  ? — What  law- 
yer ever  thought  it  worth  his  while  to  put  to 
himself  any  such  question  ? 

All  these  questions,  together  with  many  an- 
other that  might  be  added  to  them  on  the  ground 
of  reason,  are,  fortunately  for  the  reader,  ren- 
dered superfluous  by  two  determinations  on  the 
ground  of  positive  law.  Unless  in  particular 
circumstances,  exclusion  on  the  score  of  infamy 
is  not  done  away  by  a  pardon  on  the  merits;  it 
is  done  away  by  a  pardon  which  cannot  by 
any  possibility  have  been  a  pardon  upon  the 
merits  :  I  mean  a  pardon  granted  by  statute, 
at  a  particular  time,  to  ail  malefactors  without 
distinction.     In  this  ca.se  the  instrument  is, 

3.  A  Sceptre.  The  power  of  this  engine,  as 
applied  to  other  purposes,  is  no  secret :  in  the 
character  of  a  restorative  of  trustworthiness,  it 
has  never  yet  received  the  attention  it  deserves. 
In  the  case  of  the  burning  iron,  the  principle 
upon  which  that  instrument  acts,  has,  to  render 
it  clear,  been  declared  to  be  the  same  as  in 
the  case  of  the  statute  pardon.  The  sceptre 
may,  to  this  purpose,  be  considered  as  com- 
posed of  an  infinite  number  of  burning  irons, 
applicable  at  the  same  time,  and  (like  Sir 
Kenelm's  sympathetic  powder)  at  a  distance,  to 
an  indefinite  number  of  hands.     Inquiring  into 


enacts,  thai  a  pardon  untier  the  sign  manual,  and  counter- 
sipied  by  a  Secretary  of  State,  shall  have  the  same  eflect 
as  a  pardon  under  the  ^reat  Real. — EdttnT.'\ 


Chap.  VII.]     RESTORATIVEii  FOR  COMPETENCY.  176 

each  man's  conduct  and  character  would  give 
infinity  of  trouble.  By  so  simple  a  contrivance 
as  the  application  of  a  sort  of  rod,  called  a 
sceptre,  to  a  roll  of  parchment,  all  this  trouble 
is  saved. 

So  far,  every  thing  is  as  it  should  be.  But 
one  consideration  presents  itself,  suggesting 
melancholy  reflections.  The  power  of  trust- 
worthiness and  untrustworthiness  is  vested  in 
the  same  royal  and  sacred  hands  as  the  power 
of  life  and  death.  If  it  depend  upon  the  plea- 
sure of  his  Majesty  to  extirpate  the  virus  of 
mendacity  from  any  the  most  corrupted  hearts, 
and  in  any  number,  so  must  it  tl  fortiori  in 
any  less  tainted  hearts,  tl  multo  fortiori  in  alt 
untainted  ones.  Observe,  then,  the  malice, 
the  habitual  and  hereditary  malice,  of  the  ad- 
visers of  the  crown  for  so  many  successive 
ages :  at  no  greater  expense  than  that  of  a 
piece  of  parchment,  with  the  momentary  use  of 
a  gilt  stick,  the  expense  of  which  is  incurred 
already,  they  might  banish  for  ever  the  spirit 
of  mendacity  from  the  lips  of  men  :  they  might 
make  all  men  trustworthy,  and  they  will  not. 

It  has  been  exactly  with  these  advisers  of 
the  Defender  of  the  Faith  and  so  forth,  as  with 
those  of  the  Pope  of  Rome.  Possessing  the 
key,  it  depended  upon  him  (the  successor  of  St. 
Peter)  to  throw  the  gates  of  Paradise  ^vide 
open,  as  tliose  of  Kensington  Gardens  on  a 
Sunday  !  Yet  did  he  keep  them  shut ;  open- 
ing only  now  and  then  a  wicket,  all  for  the 
paltry  profit  of  selling  tickets  one  by  one. 

4.  To  conclude,  and  crown  this  list  of 
cabalistical  and  preternatural  restoratives  of 
trustworthiness  when  expelled  by  improbity ; 
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we  come  to  one,  the  operation  of  which,  though 
more  powerful  than  all  of  these  put  together,  is 
altogether  natui-al,  and  in  "  the  ordinary  course 
"  of  things."  This  (if,  in  this  case  as  in  the 
others,  the  instrument  must  be  specified)  con- 
sists of  the  tongue  of  an  attorney-generaJ, 
employed  in  so  familiar  an  operation  as  that  of 
telling  a  lie.  An  assemblage  of  words,  pur- 
porting to  be  a  history  of  the  prosecution,  with 
the  judgment  in  which  it  terminated,  is  written 
upon  a  piece  of  parchment :  tliis  parchment  is 
called  a  record.  Lies  there  are  always  in  it,  or 
it  would  not  be  what  it  is :  errors  scarce  ever. 
In  the  case  in  question,  at  any  rate,  there  are 
none.  This  will  not  hinder  the  attorney- ge- 
neral from  coming  into  court  and  saying  (if  he 
is  in  the  mood),  **  I  confess  errors  in  the 
record:"  so  sure  as  he  does  so,  so  sure  is  he  to 
be  taken  at  his  word.* 

It  has  been  already  mentioned  as  among  the 
intermediate  ends  of  lawyer-craft,  to  corrupt 
the  morals  of  the  people ;  and  among  the  means 
to  that  end,  the  planting  and  cherisliing  in  the 
public  breast  the  love  of  lies,  by  causing  their 
salvation  to  be  conveyed  to  them,  on  every 
favourable  occasion,  through  that  corrupt 
channel.     On  the  present  occasion,  that  sinister 

*  Smith,  if  that  be  the  man's  name,  spelt  with  a  y  instead 
of  Ann,  or  with  a  superflucrus  e  at  the  end  of  it.  For  finding 
errors,  of  a  sort  fit  to  be  confessed,  a  Kure  way  is  to  m»ke 
them  ;  but  should  there  happen  to  be  none,  it  comes  to  the 
same  thing^. 

N.B.— Should  these  errors,  or  any  other  errors,  have  been 
made  by  the  attorney *s  clerk  by  whom  the  indictment  was 
drawn  up, — left  or  made  in  it,  whether  to  save  the  trouble  of 
reading  over,  or  to  obliee  a  friend, — they  are  as  good 
as  if  they  had  been  made  by  tlte  attorney*^eneral  himadC 
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policy  employs  itself  with  peculiar  advantage. 
Pursuing  this  line  of  policy,  lawyers  have 
heaped  mischief  upon  mischief,  that  lies  upon 
lies  might  be  employed,  and  popularity  upon 
popularity  gained,  by  curing  it.  They  have 
acted  as  a  surgeon  would  do,  who,  having  a  mad 
dog  tied  up,  should  secretly  cut  or  slip  the 
knot,  that  the  animal,  on  gaining  its  liberty, 
might  send  in  to  its  master  a  supply  of  patients. 
In  an  endless  variety  of  shapes,  they  have  en- 
tailed ruin  upon  the  innocent,  and  against  this 
ruin  they  have  left  no  remedy  but  in  a  lie  ;  for 
the  guilty,  yes ;  but  for  the  innocent  there  is  no 
mercy,  no  safety,  but  in  a  lie.  A  Pandora's 
box  is  opened  upon  the  people ;  and  such  is  the 
contrivance  of  the  machine,  that  in  nothing  but 
a  lie  shall  there  be  power  to  shut  it.  Under 
such  a  system,  where  is  the  bosom  that  can 
defend  itself  against  the  love  of  lies  ? 

American  savages  have  been  proverbial  for 
cruelty.  The  savage  is  mild  and  placable 
compared  with  the  English  lawyer.  The 
savage  minces  or  broils  his  enemy,  and  is 
satisfied  :  the  lawyer,  at  a  whisper  from  above, 
gluts  on  the  child  unborn  his  unprovoked  and 
mercenary  cruelty.  No  mischief  is  so  unas- 
suageable  as  that  which  employs  for  its  instru- 
ment  a  mass  of  corrupted  language.  Perillus's 
bull,  after  it  had  broiled  its  author,  was  soon 
laid  upon  the  shelf.  Corruption  of  blood,  the 
invention  of  a  corrupted  understanding,  at  the 
suggestion  of  a  corrupted  heart, — that  most 
barbarous  of  all  abuses  of  words, — remains,  if 
the  lawyer  have  his  will,  remains  to  corrupt 
justice  as  well  as  language,  to  the  end  of  time. 

VOL.  V.  N 
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By  a  lie  from  the  attorney-general,  lawyer- 
craft's  last  shift,  (such  virtue  is  there  in  a  lie) 
even  this  syphilis,  so  dexterously  inoculated  and 
so  strictly  entailed,  receives  its  cure.  The  lie 
is  spoken,  and  the  patient  is  made  whole  :  and 
not  he  alone,  but  in  and  through  him  an  end- 
less line  of  patients. 

In  this  same  uitimttm  remcdium,  the  suitor,  to 
whose  indispensable  witness  (guilty  or  not 
guilty)  it  has  happened  to  have  been  convicted 
(tf  perjury,  beholds,  in  one  case,  his  only  ho|)e. 

1  say  in  one  case :  for  here  comes  in  quibble 
upon  quibble.  Prosecute  at  common  law,  the 
inadmissibility  is  pardonable:  prosecute  upon 
the  statute,  (for  there  is  a  statute  against  per- 
jury), it  is  not  partlonable.  How  is  it  then  ? 
In  this  case,  and  this  alone,  has  the  sovereign 
been  ill  enough  advised  to  tie  up  his  own 
hands?  Not  he,  indeed:  but  the  man  of  law, 
the  corrupter  of  blood  and  language,  has  tied 
them  for  him  :  the  same  sophist,  who,  by  his 
quirks,  ousted  the  innocent  of  pardon  in  that 
former  case,  follows  up  his  blow,  and  ousts  an- 
other set  of  innocent  jiersons,  of  whom  (as  in 
the  former  case)  this,  and  this  alone,  is  known, 
viz.,  their  innocence.  Such  is  the  doctrine,  as 
it  stands  in  the  books.  Not  that  any  judge 
need  be  bound  by  it,  any  further  than  it  is 
agreeable  to  him  to  be  bound  by  it. 

Cleansing  our  lips  of  the  fiash  language, 
emerging  from  the  regions  of  imposture,  let  us 
8{>eak,  if  possible,  in  plain  English.  The  power 
of  the  privy  seal  to  remit  punishment,  and 
tlierewith  to  restore  the  faculty  of  giving  testi- 
mony, having  been  questioned  on  the  behalf 
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of  the  chancellor,  was  disallowed.  But  the 
power  of  the  chancellor,  as  we  have  seen,  has 
tfs  limits.  Among  the  officers  of  the  crown,  to 
(he  power  of  the  attorney-general,  and  to  that 
llooe,  these  limits  oppose  no  bar.  The  privy 
•ea)  (it  may  be  said)  being  placeable  and  dis- 
placeable  by  the  king,  also  the  chancellor,  also 
the  attorney  -  general,  the  distiuction  is  but 
Bomioal :  in  every  case  it  is  the  power  of  the 
king,  acting  only  by  different  hands.  To  a 
secoDcl  glance,  however,  there  will  l)e  a  very 
fobstantial  difference.  Each  functionary,  so 
\oo^  as  he  retains  his  office,  retains  at  least  a 
negative  upon  everj'  thing  that  is  done  in  it. 
Kestrained  by  any  considerations  whatever,  let 
ihe  altoniey-general  for  the  time  being  refuse 
to  confess  errors, — unless  by  some  strange  mis- 
htp  there  should  be  errors  (and  then  perhaps 
not  in  all  cases)  the  testimony  would  be  inad- 
nuMnble. 

^^  ^'TJmc,  in  this  account  is  assumed  a  pro- 
p  v  hich  not  improbably  may  not  be  true, 

iriz.  that, — in  virtue  of  a  record,  in  which,  at  the 
Biv'  *'  the  king,  conviction  and  judgment  are 
n .  d  without  outlawry, — in  the  same  way 

u  oatiawry  is  done  away,  in  a  case  where  the 
king  i»  nominal  plaintiff,  by  the  king's  attorney- 
general,  by  so  easy  a  process  as  the  telling  of  a 
lie,  so,  in  case  of  conviction  and  judgment,  may 
alf  »»-  r  penal  consequences,  by  the  same  lie. 
p.  this  may  not  be  true.      It  would  be 

«*srce  worth  walking  across  the  room  to  see  all 
^  been  said  about  it.     When  once  we 
.;iir*8-breadth  out  of  the  sphere  of  every 
s  practice,  every  thing  is  matter  of  cross 
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jects  of  human  knowledge :  to  predicate  cer- 
tainty of  it,  or  any  thing  approaching  to  cer- 
tainty, certainty  to  a  discourse  which  has  not 
so  much  as  a  certain  word  belonging  to  it,  is  an 
abuse  of  language.  Where  statute  law  is,  and 
judges  in  due  subjection,  there,  and  there  alone, 
is  certainty. 

What  the  lion  has  strove  in  vain  to  do,  ma] 
sometimes  be  done  by  the  mouse.  It  has' 
already  been  stated,  that,  if  the  parchment  is 
out  of  the  way,  the  competency  of  the  perjurer 
sets  the  gainsayer  at  defiance.  Here,  then,  is 
a  power  of  restoration,  vested  in  any  hand 
which,  by  fair  or  foul  means,  with  or  without 
risk,  can  gain  a  momentary  command  over  the 
necessary  parchment.  I  throw  out  this  as  a 
hint  to  the  ingenuity  of  future  functionaries, 
wheresoever  stationed  and  howsoever  denomi- 
nated, who,  with  or  without  right,  possess  the 
physical  faculty  of  taking  in  hand  these  mys- 
terious parchments.  W  hich  would  be  the  more 
a^tule  contrivance, — smuggling  the  parchment 
for  a  few  minutes,  or  confessing  errors  in  it 
when  there  are  none,  and  by  a  man  who  has 
never  looked  at  it  ? 

On  other  occasions,  availing  themselves  of 
the  ]X)wer  they  possess  de  facto  over  these  pre- 
cious parchments,  judges  have  made  out  of  it 
for  themselves  the  faculty  of  leaving  a  man  in 
possession  of  a  remedy,  or  depriving  him  of  it, 
at  pleasure.  For  example,  in  the  case  of  a 
prosecution  deemed  malicious.  They  begin 
with  so  ordering  matters,  that,  without  pos- 
sessing a  copy  of  the  record  (the  record  in 
which  the  history  of  the  prosecution  is  sup- 
posed to  be  given),  no  man  thus  injured  shall 
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.have  it  in  his  power  to  seek  redress:  this  done, 
they  allow  him  this  copy,  or  withhold  it  from 
hira,  at  pleasure. 

The  expedient  is  so  perfectly  in  the  style  of 
jurisprudential  science,  that,  though  an  innocent 
man  were  to  be  saved  by  it  from  punishment, 
or  the  widow  or  the  orphan  from  losing  their 
subsistence  for  want  of  evidence,  I  should  not 
despair  of  seeing  it  (if  occasion  served)  era- 
ployed  in  practice. 

Were  any  other  instance  wanting,  the  prac- 
tice called  withdravnng  the  recorri  might  serve 
to  shew  that  these  mysterious  tabernacles  of 
pretended  truth  are  never  employed  in  a  man- 
ner so  congenial  to  their  destination,  as  when, 
Jike  cups  and  balls,  they  are  in  some  way  or 
other  made  the  instruments  of  trick  and  subter- 
fuge. By  an  unlearned  reader,  a  record  of  the 
court,  being  a  history  of  the  proceedings  of  the 
court,  would  naturally  be  supposed  to  be  the 
work  of  an  official  hand,  treasured  up  in  official 
custody,  and  as  little  in  danger  of  finding  itself 
in  any  other  than  official  hands,  as  the  regalia 
at  the  jewel-office.  Alas  I  by  the  mob  of 
gazers  whose  station  is  at  a  distance  from  the 
curtain,  how  imperfect  the  conceptions  formed 
of  the  mysteries  acted  behind  it!  It  is  the 
destiny  of  these  jewels  of  the  jurisprudential 
treasury  to  find  a  Colonel  Blood  in  every 
plaintiff  whose  attorney  sees  reason  to  urge 
him  to  this  daring  enterprise.  By  so  simple  an 
operation  as  the  ^Ich'mg  (anglico-Jargofiice,  with- 
drawing) the  record, — the  plaintiff,  should  it  be 
his  fortune  to  discover  in  time  a  momentary  gap 
in  his  evidence,  gives  himself  a  right  to  a  new 
trial :  while,  under  exactly  the  same  necessity. 
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a  defendant  would  be  left  to  take  his  chance, 
trying'  the  cause  a  second  time  ujjon  affidavit 
evidence,  to  know  whether  it  shall  be  tiled  a 
third  time  upon  proper  evidence. 

Necessity,  the  mother  ol  invention,  will  some- 
times give  birth  to  expedients,  which,  when  once 
brought  to  hght,  are  afterwaixls  adopted  by 
convenience.  In  the  theatre  of  the  ingenious 
Mr.  Astley,  the  lips  of  the  dramatlf  persona- 
being  sealed  by  authority,  silks,  upon  great 
occasions,  perform  the  office  of  sweet  sounds. 
From  this  humble  station  miglit  not  a  hint  be 
taken  for  the  use  of  a  more  exalted  theatre  ? 
A  statue  (any  one  of  the  three  kings  might 
serve)  attired  in  t!ie  costume  of  the  great  officer 
of  the  crown,  his  majesty's  attorney-general ; 
and  upon  the  pulling  of  a  string,  a  scroll,  as  it 
drops,  unrolls  itself,  with  this  epigraph :  *'  his 
majesty's  attorney-general  confesses  errors  in 
the  record," 

.  Not  that  it  is  in  the  nature  of  things,  that  in 
any  rank  (much  less  in  so  high  a  rank)  an 
English  lawyer  should  feel  himself  less  at  his 
ease  when  saying  the  thing  that  is  not,  than 
when  saying  the  thing  that  is:  far  be  it  from  this 
pen  to  dip  itself  in  any  such  injustice:  in  that 
point,  there  could  not  be  any  the  smallest  dif- 
ference between  the  living  person  and  the 
statue.  But  a  case  not  unfrequently  realized  is, 
that, —  the  habitual  station  of  that  high  officer 
being,  not  in  that  high  court  in  which,  besides 
the  three  wooden  kings,  the  "  king  himself"  is, 
in  the  intendment  of  law,  always  present,  but 
on  the  other  side  of  the  passage, — the  conse- 
quence is,  that  as  often  as  errors  are  to  be 
confessed    or   any  other   function   to    be   per- 
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formed  by  the  person  of  that  high  officer  in 
that  high  court,  the  passage  is  to  be  crossed. 
This  is  the  inconvenience,  in  tender  consider- 
ation whereof,  the  proposal  is  submitted :  it 
being  considered  how  perfectly  light  in  the 
balance  any  quantity  of  mischief  of  which  non- 
lawyers  are  the  bearers  is,  when  set  against 
a  grain  of  inconvenience  pressing  upon  any 
such  learned,  especially  any  such  eminently 
learned,  pair  of  feet  or  shoulders :  there  needs 
no  rhetoric  to  impress  upon  learned  minds  a 
due  sense  of  the  magnitude  and  importance  of 
the  occasion. 

What  if  the  learned  gentleman  in  office  for 
the  time  being  were  to  come  into  court  once  for 
all,  and  confess  errors  in  all  records  present 
and  future ;  taking,  pj'o  hac  vice,  lies  for  errors  ? 
Alas !  that  would  never  do :  in  the  first  place. 
It  would  be  true :  it  would  rip  open  the  hen 
whose  eggs  are  fees. 

Such  are  the  restoratives  to  competency, 
under  English  law. 

Is  there  any  part  of  this  theory  of  restoration 
capable  of  being  regarded  in  a  serious  point  of 
view  ?  Let  us  try  :  let  us  take  that  which  pre- 
sent?  the  gravest  aspect.  From  the  burning 
iron,  the  great  seal,  and  the  sceptre,  (it  may  be 
said),  no  great  matters  are  to  be  expected: 
admitted,  of  all  these  instruments,  admitted : 
they  leave  the  man  as  they  found  him.  But  the 
little  seal  ?  this  is  quite  another  affair :  this 
does  not  leave  a  man  as  it  found  him :  this 
actually  destroys  his  interest.  In  a  will,  a 
legacy  of  50/,  is  given  to  a  man  who  otherwise 
would  have  had  nothing :  does  not  that  give  him 
an  interest  in  supporting  the  will  by  his  tcsti- 
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mony  ?  He  agrees  not  to  accept  the  legacy : 
and,  in  evidence  of  such  agreement,  commits  it 
to  writing  (it  is  then  called  a  release),  and  puts 
his  seal  to  the  release.  His  rigbt  to  the  50A  is 
now  clearly  gone :  and  is  not  his  interest,  the 
supposed  mendacity-promoting  motive,  gone 
with  it? 

No,  indeed  is  it  not:  still  the  same  impos 
ture,  only  a  little  more  thickly  covered. 

In  the  first  place,  let  it  never  be  out  of  mind 
that,  according  to  the  principles  of  the  exclusion- 
ists  themselves,  (as  far  as  their  principles  can  be 
judged  of  by  their  practice),  the  nostrum  never 
can  be  of  any  manner  ofuse ;  since,  be  the  interest 
which  a  man  is  under  ever  so  great,  they  admit 
him  notwithstanding:  they  admit  him,  as  we 
have  seen  already,  when  he  is  an  extraneous 
witness;  they  admit  him  over  and  over  again, 
as  will  be  seen  further  on,  when  he  is  a  party. 

In  the  next  place,  if  the  state  of  the  mind  be 
at  all  considered,  it  is  not  in  the  nature  of  the 
case,  that  from  the  operation  (make  the  most  of 
it)  the  state  of  the  witness's  mind  should  expe- 
rience any  material  variation. 

He  releases,  he  gives  up  his  interest.  But 
whence  came  this  sacrifice  ?  The  sacrifice 
may  be  to  any  the  greatest  amount :  but  to 
any  the  least  amount,  a  sacrifice  without  an 
inducement  is  an  effect  without  a  cause.  One 
cause  alone  constitutes  any  rational  mode  of 
accounting  for  such  a  sacrifice,  viz.  a  treaty 
between  the  proposed  witness  and  the  party  to 
whose  interest  the  testimony  (it  is  understood) 
will  be  serviceable.  But  if  any  such  treaty  has 
taken  place,  the  witness  must  have  said  over  and 
over  again,  and  naturally  to,  or  in  the  hearing  of. 
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persons  than  one,  —  so  and  so  is  what,  at 
ntk  a  time  and  such  a  place,  I  saw:  so  and  so 
it  tbe  testimony  I  have  to  give.  In  other  words, 
•ler  and  over  again  it  must  have  happened  to 
\m  to  have  delivered  extrajudicially,  in  the 
pnence  of  a  variety  of  witnesses,  in  substance 
nd  effect  (if  not  in  tenor)  the  very  evidence 
vkicb,  if  admitted,  he  will  have  to  deliver  in 
jvdkial  form  and  place.  How,  then,  can  it  be 
■id,  that,  when  the  pecuniary  interest  is  out  of 
\iaL,  supposing  it  really  out  of  him,  he  is  devoid 
of  interest  ?  If  that  be  true  which  is  so  de- 
cidedly affirmed  as  well  as  disaffirmed  by 
Bngfiirh  lawyers,  that  reputation,  reputation 
ht  tmth  and  honesty,  be  of  no  value  to  a  man, 
then  indeed  he  is  devoid  of  interest :  but  if  re- 
pdatiDn  be  of  any  the  least  value  to  him,  if  he 
would  part  with  so  much  as  a  farthing  to  pre- 
•erre  it,  then,  even  in  that  case,  he  has  still  an 
klerest:  and  an  interest  adequate,  according  to 
ibem,  to  the  production  of  mendacity  in  any 
case. 
Here,  then,  is  an  interest,  and  that  an  ade- 
ite  one ;  an  interest  not  taken  away  by  the 
ition,  but  still  subsisting.  Remaining  in 
;,  it  supersedes  the  necessity  of  looking 
>r  any  of  those  modifications  which  may 
produced  by  any  difference  in  the  nature  of 
interest  in  different  cases.  But,  for  illus- 
tration and  still  more  complete  satisfaction,  let 
us  look  a  little  way  into  those  differences. 

In  the  next  place,  then,  here  is  a  transaction 
between  two  parties :  an  inducement  there 
mast  have  been  on  each  side,  or  the  transac- 
could  not  have  taken  place.  On  the  one 
unless  an  advantage  in  some  shape  or 
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Other  accrued  to  him  from  it,  the  releasing  wit- 
ness would  not  have  perfornTed  his  part  in  it : 
and  moreover,  on  the  other  part,  unless  some 
advantage  accrued  to  the  party,  neither  would 
the  party  have  borne  his  part.  But  this  advan- 
tage to  the  party  could  not,  in  the  nature  of  the 
case,  have  been  constituted  by  any  thing  else 
than  a  tie  of  some  sort  or  other,  direct  or 
indirect,  engaging  the  witness  to  persevere, 
and  deliver  in  court  evidence  to  the  same  effect 
as  that  whicli  had  been  delivered  by  him  out  of 
court.  What  particular  shape  it  may  have  hap- 
pened to  this  tie  to  assume  in  each  individual 
case,  it  would  in  general  be  fruitless,  and 
always  needless,  to  attempt  to  investigate. 

Take  the  matter  in  another  point  of  view. 
The  testimony  thus  vamped  up,  is  it  true  or 
false  ?  If  true,  the  vamping  is  of  no  use :  if 
false,  what  then  is  the  effect  of  it  ? 

Useless  then  it  is  most  completely,  this  law- 
yer's pantomime.  But  though  useless,  it  is  for 
from  being  inoperative :  it  is  practically  mis- 
chicNtJUs.  Though  interest  never  can  be  a  just 
cause  o(  cdThmofi^  it  never  can  fail  to  be  a  just 
cause  oitiuspicion.  The  object  of  the  mummery, 
the  effect  of  it,  if  it  has  any  (and  it  is  not  the 
lawyer's  fault  if  it  has  none),  is  to  wipe  away 
this  suspicion  from  the  mind  of  the  judge ;  to 
cause  a  man,  whose  testimony  is  really  under 
the  action  of  interest,  to  be  regarded  as  if  it 
were  not.* 

In  some  obstinate  cases,  the  virtue  of  the 

*  In  a  case  decided  in  the  last  reign,  decided  in  the  time 
of  Lord  Mansfield,  a  doctrine  is  laid  down,  by  which,  if  acted 
upon,  all  objection  to  the  competency  of  a  witness  on  the 
score  of  intercut  i«  virtually  done  away.  (Peake,   106.)     A 
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baviog  a  natural  interest  in  the  event  of  a  cause, 
Isriii^  •  hequeat  to  gain  by  the  establishment  of  the  validity 
4«vMtncted  will  (the  bequest  of  the  reversion  of  a  copyhold 
Mrte)»  offered  to  give  up  his  interest  by  giving  up  his  claim 
» iW  beqaest.  The  party  to  the  cause,  the  party  principally 
MnMcd  in  the  establishment  of  the  validity  of  the  wilt, 
Adlaed  acceptance  of  the  offer.  The  testimony  was  admitted 
m  OMBpetent,  though  the  otfer  was  not  accepted,  and  the 
OKml  frmained.  Frotu  this  Ijme^  the  decision  having' 
nBBiaed  unquestioned,  nothing  but  a  mere  pantomime  can 
l»  nwftoiry  to  the  removal  of  the  bar  to  the  competency  of  a 
vtaoB  on  the  score  of  interest.  Tlie  witness  makes  his  botv 
•  the  Btlnmey  for  the  party,  and  tenders  a  piece  of  parchment 
oArd  1  (aurecder  or  release :  the  attorney  makes  his  bow  to 
•^    -TtDrt*»  and  puts  by  the  parchment. 

'iiAl  instance,  perhaps,  to  obviate  the  iiraputation  of  col- 
wtOB.  the  party  to  whom  the  surrender  was  tendered  was  the 
^•«t>law.  the  party  prejudiced  by  the  establishment  of  the 
HL  THm  party,  thinking  probably  that  the  cifect  of  his 
nAaal  vauld  be  to  knock  up  the  will,  refused  to  accept  the 
fnSut\.il  benefit :  he  would  have  got  this  part  of  the  succes- 
■OB,  hvt,  bv  the  consequent  establishment  of  the  whole  wilt, 
Ik  voald  bare  tost  every  other  part. 
Would  the  decision  have  been  the  same,  had  the  surrender 
been  a  surrender  made  for  the  use  of  the  residuary 
or  legatee?  It  might  have  been,  with  nearly  as  little 
»giix  TO  truth,  and  with  more  benefit  to  substantial  justice. 
h  dot  case,  tlie  party  to  whom  the  offer  was  made^  and  the 
pwty  by  whom  it  was  made,  having  each  of  them  a  perfect 
md.  «aa«liUcated  interest  in  the  establishment  of  the  will,  the 
of  thf  oifer  might  have  been  assured  beforehand  of  the 
of  it ;  which  he  could  not  be,  in  an  equal 
4r^«K.  -ither  case:  since  the  heir-at-law,  rather  than 

kaiv  i>oiLi  t  in  that  case  have  accepted  the  otTer,  and 

i»  A  fttturv-  use  certainly  would  accept  it:  the  devisee 

fc»J  every  thing  to  gain  by  agreeing  to  refuse  the  offer,  and 
tsvry  tl>iti^  III  lose  by  not  agreeing  to  refuse  it;  since,  if  he 
M  ft-  ike  to  refuse  it,  the  witness,  having  no  motive 

tm  «u*w..K  .V  would  not  make  it,  and  so  his  testimony  could 
MM  be  reccifttl. 
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sion  is  upon  record,  in  which,  maugre  all  the 
efforts  made  by  the  witness  to  get  rid  of  the 
interest,  and  with  it  of  the  matter  of  untrust- 
worthiuess,  it  stuck  to  him  like  birdlime,  so 
that  the  consequence  was,  he  could  not  be 
received.  Experiments  are  not  unknown  to 
jurisprudence,  any  more  than  to  other  arts. 
The  milder,  howsoever  morbid  and  peccant, 
matter  of  interest,  might  it  not  be  absorbed  as 
it  were  by  the  more  acrid  matter  of  felonious 
untrustworthiness  ?  Might  not  the  matter  of 
interest  be  considered  as  merged  in  that  of 
felony  ?  The  doctrine  of  merger  has  done  in 
its  day  greater  feats  than  this.  If  this  be  ad- 
mitted, every  thing  else  is  plain  sailing.  Wit- 
ness, having  an  interest  not  purgeable  by  release, 
commits  a  felony :  nothing  more  easy  :  felonies 
are  committed  every  day  for  much  wprse  pur- 
poses. Plaintiff  prosecutes :  witness  pleads 
guilty,  puts  on  a  bacon  glove,  and  is  burnt  in 
the  hand ;  attorney-general  confesses  errors  in 
the  record;  which,  whether  there  are  any  or 
not,  he  is  always  ready  to  do,  on  proper  occa- 
sions and  proper  considerations.  If  one  of  these 
operations  will  not  be  sufficient,  the  other  will: 
at  any  rate  both  together. 

Thus,  if  you  have  the  misfortune  to  tar  your 
coat ;  put  a  little  butter  to  the  tar,  the  tar  is 
merged  in  the  butter :  rob  on  a  little  oil  called 
spirit  of  turpentme,  tar  and  butter  are  both 
merged  in  it  r  all  together  merge  in  air,  thin 
air,  and  your  coat  is  as  admissible  as  it  was 
before. 

The  pharmacopoeia  of  technical  restoratives 
bears  no  slight  analogy  to  the  impostures  that 
at  different  periods  have  been  seen  acted  on  the 
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s|iintiial    and  medical   theatres :    to  €j:orcis?/i, 
mmai  magnetism,  and  tractor  ism. 
Of  the  operations  of  the  exorcist,  the  success 
illible,  in  the  expulsion  of  non-existent 
fviis  :  of  those  of  the  magnetist  and  the  trac- 
!?«t  no  less  so,  in  the  expulsion  of  non-exist- 
^eases.     Of  the  operations  of  the  lawyer, 
•  r  the  knot  of  lawyers  (for  here  co-opera- 
1^  .  -sarj^),  the  success,  in  respect  of  the 
-ion  of  the  demon  of  mendacity  out  of  the 
of  the  patient,  is  no  less  assured,  pro- 
he  was  never  there  :  if  he  has  not  been 
liere  at  the  moment  preceding  the  operation, 
oeitber  is   he  immediately  after  it.     But  if  at 
tkl  antecedent  instant  of  time  the  demon  was 
9  actual  possession  of  the  premises,  is  it  in  the 
er  of  the  release  with  its  talismanic  seal  to 
_i_hiin  ?     The  prayers  and  mandates  of  the 
the  arm  of  the  magnetist,  or  the  brass 
tractorist,  would  be  of  equal  efficacy. 
hi  these  several  impostures,  as  in  most  others, 
Ike  respective  operators  have  this  in  common, 
"*  *    m  the  instance  of  any  given  individual,  it 
always  altogether  easy  to  determine  to 
vfcicfa   of  two  congenial   and   co-harmonizing 
rhmnc  n    he   appertains,  that  of  the   impostors 
ttd  that  of  the  dupes.     As  to  the  jurisprudent 
tiilist*  his  most  common  state  is,  perhaps,  a 
•ivt  of  middle  state  between  the  two.     What 
W  knows  is,  that  the  pretence  makes  business 
nd  brings  fees:  what  he  cares  not  about  is, 
vhfthcr  It  be  true  or  false. 

In  one  respect,  the  jurisprudential  operators 
h\\  far  beneath  the  medical  and  pneumatogical. 
By  the  force  of  imagination,  in  addition  to  the 
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nou-existent  diseases,  the  magnetjzer  and  the 
tractorist  may  not  improbably  have  now  and 
then  administered  cure  or  relief  to  an  existent 
one.  By  the  same  powerful  though  unsteady 
instrument,  it  may  even  have  happened  to  the 
exorcist  to  have  quieted  or  soothed  real  and 
excruciating  perturbations,  howsoever  derived 
from  an  unreal  source.  But  after  the  acts  of 
exorcism  performed  by  tlie  lawyers  for  driving 
the  demon  of  mendacity  out  of  the  bosom  of 
the  witness, —  if  so  it  was  that  at  the  time  of 
clapping  the  seal  to  the  parchment  he  was  in 
possession  of  the  premises,  in  any  one  instance 
could  he  ever  have  been  expelled  ? 

On  the  north  side  of  the  Tweed,  witnesses 
(we  have  seen*)  are  subject  to  a  kind  of  disease 
called  partial  cotm-yei.  It  seems  to  be  a  sort  of 
contagion,  the  matter  of  which  is  adherent  to 
the  witness's  box.  Fortunately,  the  Pharma- 
copoeia Edinburgensis  affords  a  specific  for  it : 
it  is  of  the  cathartic  class,  scientifically  (shall 
we  say,  or  vulgarly  ?)  called  a  purge.  A 
dozen  or  two  of  words  are  given  a  man  to 
gabble  seawdiim  pfcescriptmii'm,  he  having  first 
placed  himself  duly  in  the  place  and  posture  of 
a  man  giving  evidence,  and  the  remedy  is  at 
once  administered. 

As  to  the  peccant  matter,  fortunately  for  the 
bystanders,  it  goes  off,  not  by  the  primtc  via, 
like  the  matter  of  incredulity  in  the  bosom  of 
Felix,  when,  as  in  Hogarth's  print,  expelled  by 
the  eloquence  of  the  Christian  orator ;  but  by  a 
sort  of  insensible  transpiration. 

•  Vide  supra,  p.  45. 
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As  to  its  efficacy,  the  proof  of  it  is  in  every 
day's  practice.  Not  a  case  in  which  the  spe- 
cific has  ever  failed  to  be  administered ;  not  a 
case  in  which,  after  the  operation,  a  patient  was 
ever  known  to  complain  of  any  the  slightest 
remnant  of  the  disease. 
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PART   IV. 


VIEW    OF    THE   CASES   IN    WHICH    EVIDENCE 
IMPROPERLY  BEEN   EXCLUDED  ON  THE  GROUND 
OF  VEXATION. 


CHAPTER  I. 

VEXATION  TO  INDIVIDUALS  ARISING  SOLELY  OCT 
OF  THE  EXECUTION  OF  THE  LAWS,  NOT  A  PROPEK 
GROUND  OF  EXCLUSION. 


It  has  already  been  proved,  that  is,  observed, 
(for  surely  this  is  one  of  those  cases  in  which 
to  observe  is  to  prove),  that  there  are  cases  in 
which  exclusion  of  the  evidence,  on  the  ground 
of  the  vexation  inseparable  from  the  delivery  of 
it,  is  a  proper  measure :  viz.  where  the  col- 
lateral mischief  consisting  of  the  vexation  is 
preponderant  over  the  direct  mischief  produced 
by  the  chance  of  mtsdecision  or  failure  of  jus- 
tice resulting  from  the  want  of  the  evidence. 

It  was,  at  the  same  time,  and  in  the  same  way, 
[>roved,  that  there  are  cases  in  which  such  ex- 
clusion, bottomed  on  that  same  ground,  is  not 
a  proper  measure:  viz.  all  cases  in  which  the 
balance  as  between  the  two  mischiefs  is  on  the 
other  side. 

The  several  cases  in  which  the  mischief  of 
the  vexation  resulting  from  the  delivery  of  the 
evidence  is  capable  of  being  preponderant  over 
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the  mischief  of  misdecision  or  failure  of  justice 
for  want  of  the  evidence,  have  this  common 
property,  viz.  that  the  vexation  is  produced  by 
circumstances  entirely  independent  of  the  un- 
easiness produced  by  the  obligation  of  making 
any  disclosure,  the  effect  of  vi^hich  is  to  subject 
the  proposed  witness,  or  any  other  person,  to 
any  punishment  or  other  burthensome  obliga- 
tion, to  which  it  is  the  intention  of  the  legis- 
lator that  he  should  be  subjected.  It  is  pro- 
duced, in  all  these  cases,  by  circumstances 
accidental  and  extrinsic  :  for  example,  dis- 
proportionate expense  by  reason  of  a  long 
and  expensive  journey  or  voyage ;  irreparable 
loss  of  time  ;  disclosure  of  collateral  facts,  such 
as  a  third  person  has  no  right  by  law  to  be 
informed  of. 

Besides  these  accidental  lots  of  vexation,  there 
is,  however,  one,  which  may  be  considered  as 
naturally,  and  in  the  ordinary  course  of  things, 
attached  to  the  obligation  of  giving  evidence : 
and  that  is,  the  thought  of  the  unpleasant  and 
more  or  less  prejudicial  consequences,  which 
the  evidence  may  have  the  effect  of  producing, 
to  the  prejudice  of  the  proposed  witness  himself 
or  some  other  person,  by  reason  of  the  execu- 
tion of  a  judicial  decision,  of  which  such  evi- 
dence may  constitute,  or  help  to  constitute,  the 
ground.  By  the  idea  of  such  consequences, 
considered  as  liable  to  be  produced  by  the 
evidence,  an  unwillingness  to  deliver  it  (which 
is  as  much  as  to  say,  vexation  in  the  event  of 
its  being  delivered)  will,  in  many  cases,  be  pro- 
duced. Concerning  this  unwillingness,  indubi- 
table or  presumable,  a  notion  has  obtained,  that, 
in  many  if  not  in  all  cases  in  which  the  exist- 
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ence  of  it  is  regarded  as  certain  or  probable,  it 
constitutes  of  itself  a  sufficient  reason  for  ex- 
cluding the  evidence  to  which  it  is  regarded  as 
attached.  And,  in  one  of  the  most  enlightened 
nations  of  Europe,  this  notion,  having  been 
adopted  by  judges,  and,  under  their  authority, 
having  formed  itself  into  a  rule  or  maxim  of 
jurisprudential  law,  has  constituted  the  basis  of 
an  arrangement  exercising  a  most  extensive 
and  important  influence  over  the  whole  fabric 
of  the  law  of  procedure.  Regarding  it  as  one 
of  the  mo.st  pernicious  and  most  irrational 
notions  that  ever  found  its  way  into  the 
human  mind,  I  propose  to  allot  this  whole  Part 
to  the  task  of  sifting  it  to  the  bottom,  in  the 
hope  that  the  labour  employed  in  a  task  at 
once  so  important  ami  so  new,  will  not  be  re« 
garded  as  ill-bestowed. 

To  constitute  a  just  ground  of  exclusion,  the 
lot  of  vexation  here  in  question  must  be  a  mass 
of  that  evil  over  and  above  what  would  have 
been  produced  by  a  decision  to  the  same  effect 
grounded  on  other  evidence  ;  on  any  evidence 
to  which  the  lot  of  vexation  in  question  would 
not  have  been  attached.  For,  supposing  the 
exclusionary  notion  to  extend  to  all  other  evi- 
dence,—  to  other  evidence  at  large, — to  what- 
ever vexation  might  come  to  be  produced  by 
evidence  of  whatever  description,  having  the 
effect  of  subjecting  scJme  person  or  other  to  the 
punishment  or  other  burthensome  obligation  in 
question  ;  —  to  say  that,  in  consideration  of  the 
vexation  thus  resulting,  no  such  evidence  ought 
to  be  received,  would  be  as  much  as  to  say, 
there  ought  not  to  be  any  such  thing  as  a 
punishment   or   other  burthensome   obiigation 
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ever  imposed;    in   a  word,  that  there   oug^ht 
^not  ever  to  be  any  such  thing  as  a  law. 

But  (it  may  be  said)  there  are  such  things 
bad  laws :  and  in  no  country  is  the  body  of 
e  laws  altogether  free  from  them.  Now,  the 
effect  of  the  practice  which,  in  opposition  to 
the  exclusionary  rule  in  question,  forces  testi- 
mony from  persons  of  all  descriptions,  without 
regard  to  unwillingness  and  consequent  vexa- 
tion, is,  to  give  to  whatever  substantive  laws  it 
is  employed  in  giving  execution  to,  a  degree  of 
ifficiency  much  beyond  what  they  would  pos- 
sess in  the  opposite  case.  But,  by  giving  this 
jxtraordinary  degree  of  efficacy  to  all  laws 
(substantive  laws)  without  distinction,  it  will 
give  the  same  degree  of  eflSciency  to  as  many 
bad  laws  as  it  happens  to  the  aggregate  body  of 
the  laws  to  include :  and  forasmuch  as  in  every 
existing  system  the  extent  of  this  mass  of  bad 
laws  is  more  or  less  considerable,  the  mischief 
of  the  practice  against  which  the  door  is  shut 
by  the  exclusionary  rule  would  be  proportion- 
ably  great. 

In  the  character  of  an  argument  in  favour  of- 
the  exclusionary  rule,  the  defect  of  this  argu- 
ment will,  I  imagine,  be  found  apparent  upon 
the  face  of  it.  But  inasmuch  as,  when  sifted 
to  the  bottom,  it  will  be  found  to  lead  to  dis- 
cussions of  a  very  delicate  and  important 
nature,  I  do  not  propose  to  leave  it  ultimately 
in  its  present  state,  to  stand  altogether  upon  its 
own  strength  or  w^eakness.  For  the  present, 
however,  confining  the  examination  to  the  ques- 
tion immediately  appertaining  to  the  present 
book,  1  shall  content  myself  with  bringing  to 
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view,  by  way  of  answer,  the  following  observa- 
tions :  viz :  — 

1,  Supposing  that,  for  the  accomplishment  of 
the  purpose  stated  in  the  argument,  the  exclu- 
sionary rule  is,  ypon  the  whole,  well  adapted;  it 
can  be  so  in  no  other  respect  than  that  of  its  ope- 
rating in  the  character  of  a  debilitative  upon  the 
whole  of  that  portion  of  the  body  of  substantive 
laws  to  which  itapplies:  weakening  their  efficacy, 
rendering  them  so  much  the  less  etficacious, 
in  respect  of  the  purposes  which  they  respec- 
tively have  in  view.  But,  so  far  as  this  alone  is 
considered  as  the  result  of  the  rule  in  question, 
and  that  result  a  beneficial  one,  it  is  no  other- 
wise of  use  than  as  any  other  institution  or 
arrangement  would  be  of  use,  that  should  in  an 
equal  degree  contribute  to  weaken  the  efficacy 
of  the  laws. 

On  one  only  supposition  would  the  balance 
of  its  effects  be  on  the  side  of  benefit ;  and  that 
is,  if  the  aggregate  body  of  the  laws  were  so 
constituted,  that  the  mischief  resulting  from 
such  as  are  mischievous,  outweighs,  upon  the 
whole,  the  good  resulting  from  such  as  are  of  a 
beneficial  character.  But,  that,  even  under  the 
worst  government  of  which  any  accounts  are 
extant,  the  supposition  here  in  question  vva« 
ever  realized,  seems  altogether  improbable : 
for,  on  this  supposition,  a  state  of  anarchy 
would  be  less  mischievous  than, — would  be 
preferable  to, — such  a  state  of  government. 

2.  The  person  to  whom  it  is  proposed  to 
form  his  opinion,  and  consequent  decision, 
respecting  the  propriety  of  the  exclusionary 
rule,  is  the  legislator.     In  the  political  state 
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iii  question,  either  that  rule  is  not  as  yet  esta- 
blished, or  it  is  already  established.  If  not; 
then,  considered  as  addressed  to  the  legislator, 
the  argument  stands  thus :  — 

Alonitor.  in  the  state  subject  to  your  au- 
'thority  there  are  a  multitude  of  bad  laws  :  to 
weaken  their  efficacy,  please  to  establish  this 
exclusionary  rule. 

Legislator.  Excuse  me.  Of  such  laws,  if 
any,  as  in  my  judgment  are  bad  laws,  1  shall 
not  content  myself  with  weakening  the  efficacy; 
I  shall  abolish  them  altogether.  In  regard  to 
such  of  them  as  in  my  judgment  are  good  laws, 
I  should  be  sorry  to  do  this,  or  any  thing  else, 
that  should  in  any  degree  weaken  their  efficacy. 

Shift  now  the  scene  to  a  state  in  which  the 
exclusionary  rule  has  already  been  established. 

Monitor.  In  the  state  subject  to  your  au- 
thority there  are  a  multitude  of  bad  laws.  It 
has  been  proposed  to  you  to  abolish  the  exclu- 
sionary rule.  Do  no  such  thing :  it  is  a  most 
useful  rule:  it  serves  to  weaken  the  efficacy, 
and  thus  to  diminish  the  mischievousness,  of 
your  bad  laws. 

Legislxitor.  Thanks  for  your  caution.  But 
being  also  fortunate  enough  to  have  a  multitude 
of  good  laws,  my  wish  is,  to  give  to  those  good 
laws  the  highest  degree  of  efficiency  they  are 
susceptible  of.  The  effect  of  this  exclusionary 
rule  which  you  are  so  anxious  to  preserve,  is 
(taking  your  own  account  of  it)  to  weaken  the 
efficacy  of  whatever  laws,  good  as  well  as  bad, 
it  is  applied  to.  Taken  in  its  natural  state, 
and  unless  subject  to  limitations  to  which  you 
do  not  propose  to  subject  it,  it  applies  to  all 
laws,  and  weakens  the  efficacy  of  all :  it  is  for 
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this  reason  I  mean  that  it  should  no  longer 
have  any  ai)plication  to  any  of  tiie  good  ones ; 
and  it  is  in  that  view  that  I  mean  to  abolish  it 
altogether.  As  to  the  bad  laws,  1  shall  not 
content  myself  with  weakening  their  etticacy  : 
convince  me  of  their  badness,  and  1  shall 
abolish  them. 

AlunUor,  But,  among  those  laws  which  in 
your  judgment  are  bad  ones,  and  which  ac- 
cordingly you  propose  to  yourself  to  abolish, 
may  not  there  be  some,  which,  regard  being 
had  to  the  affections  and  prejudices  of  the 
people,  it  would  appear  to  you  not  advisable 
to  abolish? 

Legislator.  I  should  be  sorry  to  find  any 
such  :  but  if  such  there  be,  there  are  several 
courses,  any  or  all  of  which  I  should  prefer  to 
the  giving  up  the  beneht  of  the  increase  which 
the  abolition  of  the  rule  would  give  to  the  force 
of  such  of  the  laws  as  to  me  seem  good  ones. 

1.  I  would  cause  to  be  laid  before  the  people 
the  reasons  by  which  my  disapprobation  of  such 
laws  as  to  me  seem  bad  ones  was  produced. 
Having  operated  upon  my  mind,  probably 
enough  they  may  operate  on  other  minds ; 
especially  as  coming  from  a  station  from 
whence,  if  tolerably  well  dealt  with,  men  are 
apt  enough  to  take  their  opinions  as  well  as 
their  laws.  And,  moreover,  should  it  so  hap- 
pen, that,  by  ray  reasons  thus  made  known, 
any  otliers  should  be  brought  forth  that  in  ray 
raaturer  judgment  should  prove  preponderant 
over  mine,  1  propose  to  myself  to  take  the 
opposite  course ;  viz.  to  go  over  to  the  side  of 
the  people,  instead  of  their  coming  over  to  mine. 

2.  In  the  mean  time,  if  I  despaired  of  being 
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lUe  either  to   bring  over  the  people   to   my 
ofHnion,    or   to  carry  over  mine   to   theirs,    I 
rouhi,    if  I  thought  it  worth  while,  leave  the 
debiiitative  rule  to  apply  itself  to  the  particu- 
lar's thus  appearing  to  me  to  be  bad  ones. 
viiig  these  laws  in  that  state  and  degree  in 
iviiich  1  found  them,  the  people  would  have  no 
WMOU   to  complain   ut'  me ;   and,  barring  the 
operation  of  the  rule  in  debilitation  of  my  good 
kws,  I  should  give  to  them  all  the  operative 
fnme   which   it   is   desirable    that    good    laws 
lid   possess, 
lu  the  case  where  the  evidence  in  question 
of  the    self-regarding,    the    self-criminating 
if  testimony  extracted  from  a  man's  own 
were  attended  with  any  the  smallest  degree 
probability  of  unjust  suffering  on  his  part, 
er  and  above  that  which  results  from  testi- 
ly extracted  from  an  extraneous  and  indif- 
nt  witness,  there  woidd  then  (on  the  ground 
erf  danger  of  deception   and  consequent  mis- 
sion) be>  in  point  of  reason,  a  ground,  not 
exclusion  indeed,  but,  however,  for  suspi- 
and  caution  more  than  ordinary  on  the 
tlie  judge.     But  who  does  not  see  that 
position   thus  brought  to  view  for  the 
of  illustration  and  argument,  is  a  sup- 
sition  which  holds  good,  not  in  the  present 
,  but  in  the  case  directly  opposite,  viz.  that 
-serving  testimony?  with  only  this  differ- 
ce,  that,  whereas  in  that  case  there  is  only 
chance  of  the  existence  of  falseliood  on  that 
S4dc,  there  is  a  certainty  of  the  non-existence 
of  »t  in  the  present  case.     It  is  not  every  man 
ihai  will  swerve  from  the  truth  for  his  own 
ad>'anta?e  :  a  man  of  entire  probity  will  not,  to 
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the  value  of  a  hair's  breadth.  But  there  is  nt 
thai  man  breathinjj,  who,  being  in  his  right 
mind,  and  his  own  interest  alone  at  stake,  ever 
will  knowingly  swerve  from  the  line  of  truth 
to  his  own  disadvantage. 

There  is  but  one  sort  of  evidence  which, 
practically  speaking,  is  free  Irom  all  danger  of 
producing  deception  by  mendacity ;  and  this  is 
the  sort  of  evidence  upon  which  an  exclusion 
has  been  put  by  English  lawyers. 

Two  men  have  each  committed  an  offence, 
or  done,  each  of  them,  an  improper  act  of 
any  other  description :  an  act  which  in  both 
cases  is  improper  in  the  same  degree  and  the 
same  way.  In  the  instance  of  one  of  them,  it 
so  happens  that  the  act  can  be  proved  against 
him  without  resorting  to  his  own  testimony:  in 
the  other  instance,  so  it  happens,  that,  though 
with  the  help  of  his  own  testnnony  it  would  be 
proved  upon  him,  yet  without  that  help  it 
cannot,  is  there  any  earthly  reason  why  the 
lot  of  one  of  these  men  should  be  better  than 
that  of  the  other  ?  why  his  suffering  should  be 
in  the  smallest  degree  less  ?  Yet,  under  the 
exclusionary  rule,  one  of  them  suffers  not 
merely  less  than  the  other,  but  absolutely 
nothing ;  while  his  not  more  guilty  fellow 
suffers  the  full  rigour  of  the  law. 

Cross  and  ])ile  (whether  antecedently  or  sub- 
sequently to  conviction)  would  not,  by  man  in 
general,  would  not  certainly  by  English  law- 
yers, be  regarded  as  a  just  and  proper  method 
of  determining,  amongst  two  or  more  equally 
guilty,  which  should  and  which  should  not 
suffer.  Cross  and  pile,  whea  called  in  by  the 
common  sense  of  jurymen  for  their  relief  in  a 
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situation  of  honest  doubt,  has  been  reprobated 
with  indignation  by  their  learned  and  official 
directors.  But,  in  the  case  here  in  question, 
acquittal  by  cross  and  pile  would  be  a  signal 
improvement,  if  substituted  to  acquittal  by  the 
force  and  virtue  of  this  exclusionary  rule.  In 
cross  and  pile,  the  naturally-sagacious  or  learn- 
edly-instructed knave  would  not  behold  any 
means  of  safety  more  open  to  himself  than  to 
his  less  instructed  fellows  :  whereas,  it  is  the 
nature  of  the  exclusionary  rule  to  operate  as  a 
license  for  delinquency  to  all  those  whose 
astuteness,  seconded  by  ordinary  good  fortune, 
enables  them  to  take  advantage  of  it.  Who 
shall  count  the  multitudes  that  day  after  day 
have  been  acting  under  this  license  ?  For  it  is 
among  the  properties  of  this  invitation  to  guilt, 
that  those  who  act  under  it  with  most  felicity 
and  success  are  those  who  enjoy  the  ulterior 
advantage  of  not  being  known  to  have  acted 
under  it. 

That,  under  the  protection  of  this  license, 
the  impunity  of  the  wicked  may  be  as  com- 
plete, and  the  encouragement  to  wickedness  as 
inviting,  as  possible;  malefactors  and  lawyers 
have  joined  in  another  practice.  Under  cir- 
cumstances of  notorious  delinquency,  liberated 
in  virtue  of  this  or  any  other  incident  foreign 
to  the  merits,  malefactors  may  be  seen  every 
where  holding  their  heads  high,  and  (as  often 
as  occasion  presents  itself)  assuming  the  port 
and  language  of  injured  innocence.  Accord- 
ingly, when  a  delinquent  has  been  thus  fortu- 
nate, to  speak  of  him  in  the  character  of  a 
delinquent  is  an  offence  punished,  and  with 
equal  rigour,  as  if  the  object  of  the  imputation 
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had  been  a  character  of  the  purest  innocence. 
In  a  place  where  (happily  for  the  existence  of 
society)  the  offensiveness  of  unwelcome  truth 
to  the  feehngs  of  evil-doers  does  not  enable 
them  to  transfer  upon  their  censors  the  punish- 
ment due  to  themselves,  what  a  clamour  was 
once  raised  by  the  appellation  of  acquitted 
felons !  As  if  an  acquitted  felon  was  a  sort  of 
animal  no  more  capable  of  finding  itself  in 
existence  on  English  ground,  than  a  s[)ider  was 
supposed  to  be  in  Ireland.  All  this  while, 
under  the  genial  influence  of  this  and  so  many 
other  rules  so  ingeniously  and  successfully 
directed  to  this  end,  acquitted  felons  and  ac- 
quitted malefactors  of  all  sorts  and  sizes  are  as 
much  at  home  in  the  British  Isles,  as  venomous 
serpents  in  Guiana,  or  crocodiles  in  the  Nile, 
In  a  relaxed  constitution  of  the  body  politic, 
acquitted  and  unprosecuted  malefactors  of  all 
kinds  are  no  less  congenial  to  that  artificial 
body,  than,  in  a  constitution  of  the  same  cha^ 
racter,  the  taenia,  the  lumbricus,  and  the  asca- 
ris,  are  to  the  natural  body.  In  one  particular, 
the  parallel  discovers  an  unhappy  failure.  In 
the  natural  body,  it  is  not  in  the  power,  and  as 
little  (let  us  hope)  in  the  wish,  of  the  licensed 
practitioner,  to  propagate  the  breed  of  the 
vermin  to  the  plague  of  which  it  is  exposed;, 
whereas,  in  the  political  body,  by  the  instru- 
ments which  there  has  been  such  frequent 
occasion  to  bring  to  view,  we  have  been  seeing 
the  hand  of  the  practitioner  occupied,  with  un- 
wearied perseverance,  in  sowing  the  seeds  of 
wickedness  in  every  imaginable  shajje. 
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CHAPTER  11. 

'^feNUMEnATIOX  OF  THE  SORTS  OF  EVlDENC£ 
JMPROPERLV  EXCLUDED  ON  THIS  GKOUND 
BY  ENGLISH   LAW, 


Various  are  the  points  of  view  in  which  the 
vexation,  that  in  this  case  appears  to  have  been 
taken  for  the  ground  of  the  exclusion,  has  been 
contemplated:  various  the  correspondent  modi- 
fications of  which  the  evidence,  regarded  as  the 
cause  of  such  vexation,  has  been  considered  as 
susceptible ;  and  the  correspondent  specific 
denominations  that  either  have  been,  or  (to 
express  those  several  points  of  view,  and  the 
consequent  arrangements  they  have  given  birth 
to)  require  to  be,  respectively  affixed  to  those 
modifications.  Numerous  are  even  the  sources 
from  whence  those  modifications  have  been 
derived, 

1.  The  nature  of  the  consequences  of  the 
evidence  in  respect  of  good  and  evil.  Hence 
the  distinction,  —  evidence  of  a  nature  to  serve, 
evidence  of  a  nature  to  disserve. 

2.  The  identity  or  diversity  of  the  person 
yielding  the  evidence,  and  the  person  affected 
by  the  consequence  of  it.  Hence  the  modifica- 
tions expressed  or  expressible  by  the  appella- 
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tives  self-strving,  and  self-dmervhfg,   or   seif- 
prejudicing  * 

3.  His  station  iq  the  cause:  whether  that  of 
a  party  or  an  extraneous  witness.  No  appella- 
tives deduced  from  this  circumstance;  but,  in 
respect  of  the  legal  arrangements,  much  im- 
I)ortance  given  to  it. 

4.  Nature  and  denomination  of  the  suit,  on 
the  occasion  of  which  the  evidence  is  proposed 
to  be  delivered  ;  viz.  criminal,  or  non-criminal 
(commonly  called  civil). 

5.  Nature  of  the  evil  constituting  the  vexa- 
tion ;  viz.  the  evil  or  disservice  produced  by 
the  disclosure.  From  this  source,  and  the 
second  and  fourth  taken  together,  come  the 
modifications  expressible  by  the  several  appel- 
latives self-criminative  or  seif-inculpative,  self- 
disgracing,  self-discrediting y  or  simply  self-onera- 
tive  (as  where  blame  is  out  of  the  question). 

0.  The  nature  of  the  affection  which  is  the 
seat  of  the  vexation;  viz.  whether  self-regarding 
or  sympathetic. 

Where  one  person  (a  trnstee)  stands  charged 
with  the  interests  o( another  (a Jidei-comniitlee  or 
cestui/  que  trust)  as  in  the  case  of  guardian  and 
ward,  factor  or  agent  and  principal,  lawyer  and 
client  (especially  where  the  existence  of  the 
relation  is  voluntary  on  the  part  of  the  trustee), 
an  affection  of  sympathy,  of  which  the  fidei- 
committee  is  the  object,  may  naturally  enough 
be    supposed    to    exist  in   the   bosom   of  the 


•  Under  the  mtitual  appellative  self-regarding,  both  self- 
servinfi-  and  self-digserving  are  comprized.  Self-eerving  evi- 
dence belongs  not  to  tlie  present  purpose. 


csATwrr.] 


CASES  ESVMERATED. 


205 


tnistee.  This  being  assumed,  a  consequence 
ii,  that  where,  from  the  evidence  delivered  by 
Ibe  trustee,  a  vexation  or  prejudice  of  the  self- 
lej^arding  kind  may  be  expected  to  befall  the 
idci-committee,  a  proportionable  (howsoever 
iliort  of  equal)  vexation  of  the  sympathetic 
kiod  may,  in  like  manner,  be  expected  to  find 
ill  way  from  the  same  source  into  the  breast  of 
the  trustee.  To  this  head  may  be  referred  the 
aost  plausible  reason  that  has  been  found  for 
the  exclusion  that  has  been  put  upon  what, 
taking  the  only  appellative  in  use,  and  which 
is  of  the  dyslogistic,  or  vituperative  cast,  may  be 
called  irust-breaking  or  trust -betraying  evidence. 

Where,  a  number  of  individuals  living  toge- 
ther in  the  character  of  members  of  the  same 
fiunily  (as  is  the  case  with  husband  and  wife, 
pmrent  and  child),  evidence  delivered  by  one 
member  would  be  a  cause  of  vexation  to 
another ;  vexation  in  a  mixed  mass,  partly 
sympathetic,  partly  self- regarding,  is  liable  to 
£iid  its  way  into  the  bosoms  of  these  several 
members  from  that  source.  In  this  vexation 
we  •ee  the  most  plausible  reason  that  has  been 
found  for  the  exclusion  that  has  been  put  upon 
aome  of  the  modifications,  and  some  only,  of 
that  which  may  be  termed  famili/'peace-disturb- 
ing  or  family -disturbing  evidence. 

A\Ticn  the  eflfect  of  a  lot  of  self- criminative 
evidence  has  been  to  produce  the  conviction  of 
him  by  whom  it  has  been  delivered,  it  is  capable 
of  receiving  the  appellation  o^  self -convicting  evi- 
dence. But,  forasmuch  as,  antecedently  to  con- 
fiction,  this  effect,  not  having  as  yet  taken  place, 
can  >nly  be  matter  of  expectation  and  conjec- 
ii\ri\  the  anpellation  could  not,  without  impro- 
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priety,  be  applied  to  self-criminative  evidence 
at  any  such  antecedent  point  of  time. 

Laying  together  tlie  modifications  deduced 
from  the  several  sources  above  mentioned,  we 
shall  find  six  species,  each  presenting  itself, 
as  entitled,  on  some  account  or  another,  to 
separate  consideration.     These  are, 

1.  Self-criminative,   reaching    beyond    self- 
onerative. 

2.  Self-onerative,   and    self-criminative    not 
reaching  beyond  it, 

3.  Self-disgracing. 

4.  Self-discrediting.  *1 

5.  Trust-prejudicing. 

6.  Family-peace-disturbing. 
The  effect  of  the  testimony  will  be  in  some 

respects  different,  and  the  reasons  for  and 
against  the  admission  of  it  stand  upon  a  cor- 
respondently  different  footing,  according  as  the 
station  which  the  proposed  deponent  occupies 
in  the  cause  is  that  of  a  party,  or  that  of  an 
extraneous  witness.  We  will  consider  him 
successively  in  both  these  stations :  as  a  party, 
in  the  ensuing  Part ;  as  an  extraneous  witness 
only,  in  the  present. 
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CHAPTER  III. 

IMPROPRIETY  OF  THE  EXCLUSION  PUT  UPON 
SELF-DISSERVING  EVIDENCE  BY  ENGLISH 
LAW. 


Sect.  I, —  Uses  of  self-disserv'ing  a-idence,  and 
mischiefs  resulting  from  its  e.vclusion. 

The  fundamental  rule  on  this  subject  is 
generally  given  in  Latin.  Ntmo  tenetur  seipsum 
accusare:  no  man  is  bound  to  accuse  himself. 
Taken  by  itself,  the  proposition,  as  thus  de- 
livered^ having  its  source  rather  in  the  affections 
than  in  the  understanding,  has  more  of  rhetoric 
in  it  than  of  logic,  and  presents  no  clear  idea 
until  it  be  translated  into  more  simple  lan- 
guage. The  part  of  an  accuser  is  one  part ; 
that  of  a  witness  is  another.  The  part  of  the 
accuser  is  that  of  the  plaintiff,  of  which  that  of 
the  prosecutor  and  that  of  the  informer  are 
modifications ;  these  being  names  that  are 
giveiu.  in  different  cases  to  the  plaintiff,  ac- 
cording to  the  nature  of  the  cause.  By  **  no 
**  man  shall  be  bou?id  to  do  so  and  so,"  is 
meant,  no  man  shall  be  liable  to  be  punished 
for  not  doing  so  and  so.  Of  the  proposition, 
**  no  man  is  bound  to  accuse  himself,"  the 
literal  meaning,  reduced  to  clear  and  unambi- 
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guous  language,  is,  no  man  shall  be  liable  to  be 
punished  for  not  instituting  a  penal  suit  against 
himself;  for  not  preferring  a  bill  of  indictment 
against  himself^  or  lodging  an  information 
against  himself;  or  not  bringing  a  penal  ac- 
tion against  himself,  or  preferring  an  appeal 
against  himself,  as  the  case  may  be. 

In  plain  English,  the  maxim  is  neither  more 
nor  less  than  so  much  nonsense.  To  find  an 
intelligible  meaning  for  it,  we  must  have  re- 
course to  practice :  we  must  shut  up  our  law- 
books, and  observe  what  passes  before  our 
eyes.  We  then  find  that  the  question  is,  not 
whether  a  man  shall  be  bound  to  commence  a 
suit  against  himself;  nor  yet  whether,  without 
being  called,  (the  suit  being  commenced  by  any 
other  person),  he  shall  be  bound  to  come  and 
give  evidence  against  himself:  but  whether, 
being  called,  and  questions  being  put  to  him, 
he  shall  be  bound  to  make  answer  to  such 
questions. 

The  substitution  is  not  a  mere  impropriety, 
but  a  sophism,  a  fraud.  A  law  which  should 
say  to  a  man, — Whenever  it  happens  to  you  to 
commit  a  crime,  come  and  accuse  yourself, 
come  and  give  information  against  yourself, — 
would,  on  the  face  of  it,  be  an  absurd  one.  The 
object  of  the  sophism  is  to  cause  it  to  be  be- 
lieved, that,  in  the  liberty  of  propounding  to  a 
man  under  accusation  or  suspicion  of  a  crime, 
questions,  the  object  of  which  is  to  discover 
whether  he  is  guilty  or  no,  this  sort  of  absurdity 
is  involved.  But,  that  no  such  absurdity  is  in- 
volved  in  that  liberty,  is  what  every  body  will 
see,  to  whom  it  is  not  more  agreeable  to  shut 


his 


eyes. 
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Observe,  too,  what  in  this  case  is  the  import 
attached  to  the  terms  expressive  of  obh'gation ; 
nuid,  forced^  couipci/cd.  Observe  what  is  the 
nature  of  the  compulsive  force. 

Obligation  to  speak  is  not  here  in  question. 
In  the  case  where  the  penal  process  is  of  the 
acute  kind,  punishment  directed  to  this  object 
is  what  has  been  commonly  expressed  in 
French  by  the  word  question;  in  Enghsh,  by 
the  word  torture. 

ObligiUion,  on  the  part  of  the  defendant, 
there  is  in  fact  in  this  case  none.  What  it 
imports  is  mere  permission :  permission  to  the 
adverse  party  (the  plaintiff),  and  to  the  judge, 
one  or  both,  to  put  questions  to  the  defendant; 
for  the  sake  of  the  faculty  which  thence  results 
to  the  judge,  of  noting  the  answers  or  the  si- 
lence  (whichever  is  the  result),  and  drawing 
his  inference  from  them. 

From  the  faculty  of  putting  these  questions, 
what  is  it  that  the  defendant  has  to  fear  ?  It 
is  this :  From  the  known  principles  of  human 
nature,  according  to  a  course  of  observation 
common  to  all  mankind,  —  according  to  the 
result  of  a  set  of  observations,  which  it  can 
scarce  happejti  to  a  man  to  have  arrived  at 
man's  estate  without  having  had  frequent  occa- 
sion to  make, —  between  delinquency  on  the 
one  hand,  and  silence  under  inquiry  on  the 
other,  there  is  a  manifest  connexion ;  a  con- 
nexion too  natural  not  to  be  constant  and 
in.separable. 

The  delusive  language  in  which  interested 
artifice  ha.s  dressed  out  the  exclusionary  rule 
being  thus  stript  oft',  let  us  now  take  a  more 
detailed  observation  of  the  mischiefs  flowing 

VOL.  V.  P 
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_  will  correspond   to 

4l^tiii4MDes  of  evidence  thus  marked 

Aa.-r&diitNt:    I.  e.  to  the   occasions   on 

poses  lor  which,  the  demand 

<  ic  Lo  present  itself. 

■      -    iist  place,  in  so  far  as  it  is  to  be 

aay  been  stated  as  being  (not 

ic  tace  of  it,  but  by  the  confession 

no,  notwithstanding,  have  been  in 

It  of  excluding  it)  the  very  best  possible 

• :  the  evidence  the  most  com- 

.  tory :   evidence,  in  a  vi^ord,  so 

and  even  exclusively,  satisfactory, 

to  the  Roman  system,  after  the 

,1  evidence  as  under  English  law 

A\l  cronclusive  even  where  the  punish- 

U  the  highest  pitch,  the  mass  of  evi- 

^  ivgiuxled  as  deficient  without  evidence 

luH  kind ;   and  the  deficiency  as  being  so 

rtaut,    that    torture    (howsoever    ill    era- 

l)  has,  under  the  dominion  of  that  juris- 

i?<»,  been  every  where  employed  for  the 

kg  It  up. 

i^^l  \jse  of  self-disserving  evidence, — aug- 

t  the  security  against  misdecision  and 

I  t' justice,  by  furnishing  the  most  trust- 

\   uul  satisfactory  ground  of  decision;  the 

Jieinirily  against  failure  of  justice,  or  mis- 

(.  for  want  of  evidence,  viz.  evidence  of 

1  I .   most  trustworthy,  most  satisfactory* 

ki    I       flufx's  amjitentem  rami,  says  the  Roman 

i  IS  much  as  to  say,  Having  this,  what 

Ui  in  you  desire  ? 

8.  This  18  not  all.  Under  the  distress  pro- 
c)uee<l  by  the  exclusion  put  upon  the  best  evi- 
dvnee,  rtrouisc  has  been  hnd  'through  a  sense 
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of  necessity,  and  that  the  wound  given  to 
justice  might  not  be  past  endurance)  to  bad 
evidence  of  various  descriptions  :  evidence,  the 
inferiority  of  which  has,  on  other  occasions, 
and  where  (for  want  of  better)  there  has  been 
a  real  demand  for  it,  been  not  acknowledged 
merely,  but  proclaimed.  Under  this  descrip- 
tion come,  1.  The  supposed  confessorial  testi- 
mony of  the  party,  delivered  through  the 
medium  of  hearsay  evidence ;  and,  of  course, 
(in  case  of  misconception,  designed  or  un- 
designed) without  the  opportunity  of  explana- 
tion, completion,  and  correction.  2.  Written 
discourse,  supposed  to  be  in  the  handwriting 
of  the  party,  and  supposed  to  contain  on  his 
part  a  sort  of  confessorial  testimony,  delivered 
m  the  state  in  which  it  has  been  supposed  to 
be  found,  but,  at  the  option  of  the  adverse  pos- 
sessor, complete  or  mutilated  ;  and,  at  any 
rate,  without  adequate  opportunity  given  of 
explanation. 

Second  use  of  self-disserving  evidence, — 
adding  a  security  against  misdecision  and  failure 
of  justice,  by  adding  or  substituting  more  trust- 
worthy evidence  to  less  trustworthy.* 


•  It  is  curious  to  observe  the  desperate  shifts  to  which 
legislators  are  put,  in  order  to  counteract  the  pernicious  effect 
of  the  debilitaiives  which  they  have  suffered  to  be  introduced 
into  the  system  of  judicial  procedure. 

In  one  instance,  for  want  of  that  best  sort  of  evidence 
which  lawyers  have  taken  care  to  exclude,  lawyer-led  legis- 
lators have  been  forced  to  content  themselves  with,  and  to 
set  down  as  conclusive,  the  very  worst  sort  of  evidence,  viz. 
common  report. 

By  one  statute,  reputed  thieves,  haunting  the  avenues  of 
playhouses  and  so  forth,  arc  made  punishable  so  and  so. 

If  a  man  can  be  proved  a  thief,  what  matters  it  where  he 
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3.  The  person  whose  bosom  is  the  source  of 
self- disserving  evidence  (the  plaintitF,  or  more 

is  found  ?  If  he  cannot  be  proved  a  thief  by  other  means, 
how  is  it  that  his  being  found  in  the  avenue  of  a  playhouse  is 
to  prove  him  so,  or  so  much  as  contribute  any  thin^  to  the 
proving  him  so?  Not  to  speak  of  passengers, — among:  all  the 
persons  who,  from  the  building  of  a  playhouse  to  the  burninfij 
of  it,  ever  entered  into  a  playhouse,  has  there  ever  been 
a  single  person  who  was  not  found  iu  one  of  the  avenues  to 
the  playhouse? 

A  reputed  thief?  reputed  such  by  whom  ?  By  the  thief- 
takers.  A  reputed  tliief  is  a  man  who  is  believed  to  be  such, 
by  some  person  who  is,  or  professes  to  be,  acquainted  with 
his  habits  of  life.  Who  is  that  person?  Au  accomplice? 
No;  for  in  this  case  he  would  be  able  to  speak  to  some  indi- 
vidual transuction,  in  the  course  of  which  the  reputed  thief 
acted  as  one.  In  a  word,  and  in  experience,  it  is  never  other 
than  a  thief-taker. 

But  the  thief-taker,  by  what  means  is  it  that  he  has  come 
to  form,  concerning  the  man  in  question,  an  opinion  pro- 
nouncing him  a  thief?  By  the  word  thief  (though  not  in  all 
cases  and  necessarily,  yet  obviously  iu  the  present  case)  a 
habitual  thief,  a  man  who  is  so  by  habit,  is  implied.  To 
constitute  a  habit  requires  a  multitude  of  acts.  By  any  one 
single  act  is  he  capable  of  being  proved  to  have  been  a  tliief 
in  80  much  as  a  smgle  instance?  If  so,  there  is  no  need  of 
any  such  law. 

What  ?  Cannot  you  prove  so  much  as  a  single  act  ?  Then 
how  is  it  you  can  prove  the  habit?  Cannot  you  prove  so 
much  as  an  act?  Then  how  is  tt  you  can  prove  so  many  as 
(though  it  were  no  more  than)  two  such  acts  ? 

Curious  enough  must  be  the  sort  of  testimony  on  which  a 
man  is  convicted  under  tliis  law.  Into  the  composition  of  il, 
no  individual  act  can  enter:  opinion,  the  opinicm  of  the  thief- 
taker,  is  every  thing  there  can  be  of  it-  I  know  him  to  be 
such :  I  know  him  to  be  generally  looked  upon  as  such :  of 
this  sort  is  all  there  can  be  of  it.  Against  erroneous  or  men- 
dacious testimony,  the  grand  security  is  cross-examination: 
crosB-exammation,  by  which,  if  the  individual  facts  charged 
are  false,  true  ones  (by  their  inconsistency  with  which,  they 
are  disproved)  may  he  brought  out  against  them.  In  no 
other  cnmmal  case  would  the  depriving  the  defendant  of  the 
faculty  of  cross-examination  be  deemed  endurable.     In  this 
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commonly  the  defendant,  in  the  cause)  is  one 
person :  that  person  is  forthcoming,  of  course. 
Whatever  evidence  is  extraclible  from  that 
source  is  extractible  on  the  spot,  and  without 
addition  to  the  expense.  Stop  up  that  source, 
whatever  evidence  you  can  hope  to  get  from 
other  sources,  if  got  at  all,  you  must  get  as  you 
can;  from,  perhaps,  a  variety  of  sources,  from 
each  at  the  end  of  an  indefinite  length  of  time, 

case,  by  Uie  very  nature  of  the  evidence  (that  is,  of  the  only 
fact  deposed  to),  the  faculty  uf  cross-examination  stands 
excluded.  When,  in  a  case  of  this  sort,  a  man  says,  I 
believe  this  man  to  be  a  thief;  sliould  the  case  be  that  he 
entertains  no  such  belief,  by  what  evidence  can  his  falsehood 
be  made  appear? — Do  you  know  of  any  one  instance  in 
which  the  man  acted  as  a  thief  ?  This  is  the  only  sort 
)f  question,  which,  in  the  view  of  discrediting  the  declaration 

opinion,  could  be  asked  ;  and  this,  by  the  supposition,  is 
)ne  that  cannot  be  asked. 

Not  that  to  the  account  of  the  exclusionary  system  alone 
is  to  be  placed  the  oflence  committed  against  justice  by  the 
law  that  has  last  been  brought  to  view.  It  is  the  eflbrt 
of  necessity,  struggling  under  the  load  of  debilitatives,  by 
which,  under  judge-raade  law,  to  that  deplorable  degree  of 
>,v?hich  the  printed  accounts  are  witnesses,  the  arm  of  penal 
jjustJce  is  enfeebled.  Capital  punishment,  (by  which  humane 
'Inen  are  deterred  from  testifying  against  crimes,  more  than 
dishonest  men  from  committing  them),  this,  together  with  the 
principle  of  nullification,  (by  which,  on  the  ground  of  pre- 
tended errors  discovered  by  fee-fed  brethren,  the  power 
of  pardon  is  given  by  judges  to  lawyers  and  their  clerks), 
[these,  together  with  other  causes  of  debility,  the  enumeration 
pof  which  belongs  not  to  this  purpose,  cannot  but  be  admitted 
for  their  share. 

But,  independently  of  these  concurrent  causes,  the  single 
▼irtue  of  the  exclusion  put  upon  self-inculpative  evidence 
^•uffices  to  account  for  a  large  proportion  of  that  mass  of 
•unpunished  delinquency,  by  the  contemplation  of  which  the 
'legislature  was  drawn  into  a  measure  so  outrageously  repug- 
nant to  justice  as  that  which  has  just  been  brought  to  view. 
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and  under  the  pressure  of  an  indefinite  load  of 
expense.     Hence, 

Third  use  of  self-disserving  evidence,  saving 
of  delay,  vexation,  and  expense. 

A  striking  illustration  of  this  last  use  is 
afforded  by  the  case  in  which,  for  the  convic- 
tion of  a  defendant,  it  is  necessary  that  his 
handwriting  should  be  proved. 

As,  at  a  trial  at  common  law,  the  party  him- 
self (the  defendant)  can  in  no  case  be  examined 
in  behalf  of  his  adversary  the  plaintiff;  the 
plaintifl,  to  prove  the  defendant's  handwriting, 
is  obliged  to  go  upon  the  hunt  for  other  wit- 
nesses. In  some  instances,  a  witness  for  this 
purpose  will  be  to  be  had  without  any  addi- 
tional expense.  But  this  is  altogether  matter 
of  chance;  and  for  this  single  purpose  it  may  be 
necessary  to  fetch  a  witness  on  purpose,  at  any 
degree  of  inconvenience  to  the  witness,  from 
any  imaginable  distance,  and  consequently  at 
a  proportionate  expense.  This  expense  rests 
ultimately  on  the  shoulders  of  the  party  who 
on  that  side  bears  the  burthen  of  costs.  If  the 
burthen  of  costs  rested  uniformly  on  the  party 
who  were  in  the  WTong,  even  in  that  case  this 
unnecessary  expense  would  be  a  grievance  :  in 
case  oi  mala  fides  indeed,  it  may  have  its  use  in 
the  character  of  a  punishment:  but  it  would  be 
a  supposition  by  much  too  favourable  to  the 
intellectual  character  of  the  law,  and  by  much 
too  injurious  to  the  moral  character  of  the 
people,  to  suppose  this  to  be  the  more  common 
case.  Nor  yet  does  the  burthen  of  costs  rest, 
with  any  thing  like  uniformity,  upon  the  party 
who  is  in  the  wrong,  or  even  upon  the  party 
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whom  the  decision  supposes  to  be  in  the 
.wrong.  So  far  from  it,  that,  to  distinguish  the 
cases  in  which  it  shall  rest  upon  the  party  who 
is  supposed  to  be  in  the  wrongs,  from  those  in 
^.which  it  shall  rest  upon  the  party  supposed  to 
be  in  the  right,  is  a  discussion  that  occupies 
the  contents  of  a  reasonable  octavo  volume. 

The  expense,  which  consists  in  the  pecuniary 

allowance  to  the  witness,  added  to  that  of  the 

instrument  of  summons,  with  the  lawyer's  fees 

[/belonging  to  it,  appears  in  pounds,  shillings, 

l.iand  pence :  but  the  delay  and  vexation,  (not  to 

Lfipeak  of  incidental  and  casual  expenses,  which 

finay  be  the  necessary  accompaniments  of  the 

process  of  investigating  by  reflection  and  hunt- 

Jng  out  by  inquiry  a  man's  connexions,  for  the 

.purpose  of  lighting  on  some  person  capable  of 

proving  his  handwriting  by  the  regular  mode  of 

proof), — all  this  put  together  forms  a  mass  of 

inconvenience,  which,  though  it  cannot  always 

be  correctly  expressed  in  pounds,  shillings,  and 

pence,   is  neither  the  less   real    nor   the   less 

heavy. 

When  the  sort  of  witness  in  question,  or  one 
who  is  thought  to  be  such,  or  pretends  to  be 
such,  has  been  hunted  out,  the  prize  may  but 
too  easily  turn  out  to  be  no  better  than  a  snare, 
and  a  source  of  miscarriage.  The  suitor  whose 
misfortune  it  is  to  stand  in  need  of  such  testi- 
mony, is  thus  rendered  dependent  upon  the 
f)robity  and  prudence  of  an  individual  more  or 
ess  likely  to  be  in  connexion  with  the  adver- 
sary. In  case  of  non-appearance,  the  witness 
is,  indeed,  answerable  in  damages.  Be  it  so: 
but  suppose  the  property  at  stake  an  atfair  of 
thousands,   while    a   few   hundreds    or   scores 
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would  afford  the  witness  a  sufficient  induce- 
ment to  stand  an  action  on  that  gjound,  or  to 
take  himself  out  of  the  reach  of  it  ?  Suppose 
another  modification  of  fraud,  more  simple  and 
more  safe.  To  a  question  put  out  of  court, 
"  can  you  prove  such  or  such  a  man's  hand- 
writing?" the  witness,  who  in  fact  cannot, 
answers,  however,  and  purposely,  in  the  af- 
firmative. On  the  trial,  he  answers  in  the 
negative ;  the  document,  a  necessary  one  (a 
note  of  hand,  suppose),  is  set  aside ;  and  the 
cause  is  lost.  What  punishment  ?  what  re- 
medy ?  Perjury,  by  the  supposition,  there  is 
none  ;  and  for  the  falsehood  out  of  court,  there 
is  no  punishment. 

The  only  sort  of  person  to  whom  it  is  pos- 
sible (speaking  of  suitors)  to  profit  by  the  pre- 
tended tenderness  of  this  rule,  is  the  knavish 
and  immoral  suitor,  who,  being  in  the  wrong, 
and  knowing  himself  to  be  in  the  wrong,  avails 
himself  of  the  inability  of  the  adversary  to  fulfil 
the  conditions  thus  wantonly  imposed  upon  hira 
by  the  law ;  avails  himself  of  this  misfortune 
to  obtain  a  triumph  over  justice.  It  is  for  the 
purpose  of  rewarding  and  encouraging  the  ini- 
quity of  one  knave  of  this  description,  that  the 
useless  burthen  above  delineated  is  fastened 
upon  the  shoulders  of  perhaps  a  hundred 
suitors. 

On  the  supposition  of  a  perfect  calmness  as 
between  the  parties,  seconded  by  an  uncommon 
degree  of  intelligence  as  well  as  disinterested- 
ness on  the  part  of  their  agents,  possible  it  cer- 
ainly  is  for  this  source  of  delay,  vexation,  and 
xpense,  to  be  avoided  :  mutual  and  amicable 
explanations    having    taken   place,    the    party 
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whose  handwriting  is  in  question  agrees  to 
admit  it  at  the  trial.  All  this  is  a  possible 
case:  but  is  it  the  most  common  case?  Let 
experience  declare.  Not  that  so  much  as 
the  possibility  extends  beyond  that  class  of 
cases  which  are  ranked  under  the  head  of  civil 
cases  ;  in  cases  called  penal,  any  such  sacrifice 
to  truth  is  altogether  out  of  the  question. 

To  the  list  of  the  uses  rendered  to  justice  by 
this  best  of  all  evidence,  corresponds  the  list  of 
the  miscliiefs  produced  by  the  exclusion  of  it : 
promoting,  in  two  distinguishable  ways,  mis- 
decision  and  failure  of  justice;  making  a  facti- 
tious addition  to  the  natural  and  necessary 
quantities  of  delay,  vexation,  and  expense. 

To  these  mischiefs  may  be  added  another, 
the  opposite  of  which  could  not  so  conveniently 
have  been  presented  under  the  head  of  uses: 
I  speak  of  the  poison  continually  infused  by 
the  exclusionary  rule  into  the  moral  branch  of 
the  public  mind. 

Hold  the  virtues  of  veracity  and  sincerity  in 
contempt  or  detestation  :  look  up  to  mendacity 
and  insincerity  as  your  strong  holds,  the 
pledges  of  your  security.  Look  upon  the 
license  of  exercising  them  as  the  boon  for 
which  you  are  indebted  to  the  mercy  and 
loving  kindness  of  the  man  of  law.  Hold  no- 
thing for  base  and  mean,  that  promises  to  pre- 
(serve  you  from  the  obligation  of  rendering 
justice, — from  the  anti-religious  and  helUborn 
rules,  do  as  you  would  be  done  by,  repent  and 
suffer  for  your  sins.  Hold  nothing  for  base  and 
mean, — or,  holding  your  heads  high,  and  speak- 
ing in  a  tone  of  firmness  and  defiance,  main- 
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taiu,  that  to  practise  whatever  is  most  base  and 
mean  is  among  the  Englishman's  most  honour- 
able privileges.  Deny  your  own  handwriting' 
in  so  many  words, — or,  denying  it  in  deport- 
ment as  significative  as  words,  refuse  or  forbear 
to  recognize  it :  deny  your  written  words ;  and 
when  a  question  is  put  to  you  by  words 
spoken,  keep  your  lips  close,  lest  the  truth 
should  make  its  escape,  and  justice  be  done.* 

Such  is  the  exhortation  which  the  exclusion- 
ary rule  never  ceases  to  deliver  to  tlie  people. 
Such  is  the  lecture  delivered  by  the  judge,  by 
every  judge,  as  often  as  he  marks  with  his 
approbation  this  fla^ntious  rule. 

A  man  who,  uninvested  with  any  coercive 
power,  should,  in  the  character  of  a  moral 
instructor,  —  of  a  schoolmaster,  a  lecturer,  or 


•  Two  young  lawyers,+  members  of  a  volunteer  corps, 
liiive  incurred  penalties :  their  names  stand  upon  the  musier- 
rotJ.  Convened  before  a  magistrdte,  the  delinfjucncv  is 
proved  upon  ttiem :  they  are  acquitted  notwithstanding. 
Why?  Because  their  signatures  cannot  at  that  moment 
of  time  he  proved.  AH  this  while,  they  are  upon  the  spot, 
capable  of  being  interroejaled ,  had  law  permitted:  but  it  is 
the  boast  of  English  lawyers,  and  of  men  duped  and  cor- 
rupted by  English  lawyers,  lo  turn  asitte  from  truth  thus 
discovered,  witli  a  degree  of  abhorrence  such  as  no  falsehood 
could  provoke.  So  universal  is  the  corruption,  that  this 
subterfuge,  this  negative  act  of  meanness,  was  thought  worth 
coramilting  by  these  young  lawyers  to  save  17s.  6d..  but  is 
spoken  of  by  the  newspaper  reporters  without  the  least 
symptom  of  disapprobation.  Here  we  have  the  conupted  : 
but  where  are  we  to  look  for  the  corrupters  ?  Among  the 
judges,  whoever  they  were,  to  wliom  the  demon  of  chicane  is 
indebted  for  tlie  establishment  of  this  rule. 


t  Morning  Post  and  Morning  Chronicle  of  Nov,  18,  1803. 
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a  divine, —  stand  up  and  say  to  his  auditors, 
*'  If  a  man  with  whom  you  have  a  difference 
happens  to  have  in  his  hands  a  letter  or  memo- 
randum of  yours  that  you  apprehend  would  make 
against  you,  deny  it, — do  not  own  it, — put  him 
to  the  proof  of  its  being  yours ;  and  if  he  is  not 
able,  triumph  over  him  as  if  he  were  in  the 
wrong;" — if  it  were  possible  that  a  man  with- 
out power  for  his  protection  should  take  upon 
him  to  preach  such  doctrines,  he  would  be 
abhorred,  and  not  without  reason,  as  a  cor- 
rupter of  the  public  morals.  What,  then,  shall 
be  said  of  those  by  whom  such  baseness  is  not 
simply  recommended,  but  efficaciously  re- 
warded ?  Men  sow  vice,  and  then  complain 
[Of  its  abundance!  The  same  hands  which  are 
[ievery  day  occupied  in  thus  planting  and  pro- 
pagating mendacity,  are  as  constantly  lifted 
up  against  it,  and  employed  in  pimishing  it. 

The  above  is  not  the  only  mode  in  which 
this  superstition  is  a  source  of  corruption  to 
public  morals.     It  is  from  the  wanton  sacrifice 
thus  made  of  the  purest  evidence,  that  the  field 
of  justice  is  regularly  inundated  by  the  foulest 
and  most  polluted.     To  save  one  malefactor 
from  the  vexation  of  returning  answer  to  un- 
pleasant questions,   the   answer  of  a  no    less 
guilty  malefactor  is  purchased   by   impunity, 
rcrowned  with  rich  remuneration.     Among  par- 
rtakers  of  the  same  crime,  a  gang  of  burglars, 
[murderers,  or  incendiaries,  ille  crucem  prcUum 
tcekris   tidit,   hie  diadcma :    and   the   order   of 
'things  which,  among  the  corruptions  of  ancient 
Rome,  is  painted  by  the  poet  as  the  summit  of 
injustice,  is,  in  the  eternally-vaunted  law  of 
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modero  Britain^  become  the  ordinary  course  of 
what  goes  by  the  name  of  justice. 

Thus  it  is,  that,  to  the  punishment  of  one 
confederate  in  a  knot  of  malefactors,  the  nou- 
rishment and  encouragement  of  another  is 
become  a  condition  ahiiost  inseparable. 

And  to  this,  together  with  certain  other 
superstitions  alike  adverse  to  the  interests  of 
morality  and  justice;  to  this  and  those  together, 
it  is  to  be  ascribed,  that, — whereas  in  other 
countries  the  arts  of  depredation  are  carried  on 
only  by  fits  and  starts,  upon  the  spur  of  an 
occasional  temptation,  by  here  and  there  an 
unconnected  and  unsupported  individual,  —  m 
England  they  are  carried  on  professionally  and 
systematically,  by  associations  of  malefactors^ 
bound  together  in  the  ties  of  partnership,  in 
bands  now  and  then  thinned,  never  extir- 
pated, under  the  eye  and  with  the  protection 
and  encouragement  of  the  three  constituent 
branches  of  government,  the  judicial^  the  exe- 
cutive, and  the  legislative. 

Out  of  the  same  root  grows  that  system  of 
remuneration,  which  renders  it  an  act  of  im- 
providence, on  the  part  of  the  subordinate 
ministers  of  justice,  to  remove  a  scholar  in 
the  school  of  depredation  before  he  has  risen 
to  the  head  of  it ;  to  fasten  upon  a  pilferer,  till 
he  has  ripened  into  a  burglar;  to  take  at  10/. 
a  prisoner,  who  hy  a  little  forbearance  might 
have  yielded  40/. :  just  as,  among  renters  of 
fish-ponds,  it  would  be  bad  husbandry  to  take 
a  pike  of  live  pound  weight  out  of  a  pond,  in 
which  he  might  have  thriven  on  to  ten  pound. 
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Sect.  II.— Causes  of  the  exclusion  of  self -crimi- 
native evidence,  1 .  Interests  of  criminals  and 
other  evil-doers.     2.  Interests  of  lawyers. 

In  seeing  the  mischiefs  entailed  by  this  rule 
upon  the  community  at  large,  we  see  its  uses 
to  criminals,  delinquents,  malajide  defendants, 
extortious  and  oppressive  plaintifts;  in  a  word, 
to  evil-doers  of  all  sorts  and  sizes.  Moreover, 
in  seeing  the  persons  to  whom  it  is  of  use,  the 
persons  whose  sinister  interests  are  served  by 
it,  we  see  the  hands  and  the  hearts  that  stand 
pledged  for  its  support. 

In  speaking  of  the  taxes  on  justice,*  it  was 
mentioned  as  one  of  the  unfortunate  character- 
istics of  this  species  of  tax,  that,  though  of  all 
taxes,  actual  or  possible,  the  most  burthen- 
some»  and  in  every  respect  the  worst,  it  was 
not  in  the  nature  of  it  to  find  opponents : 
because  the  bo<^ly  of  litigants  (if  a  body  it 
could  be  called),  being  ever  fluctuating,  and 
essentially  split,  was,  to  the  purpose  of  mutual 
support,  and  opposition  to  extrinsic  pressure, 
no  better  than  a  rope  of  sand :  and,  what  is 
more,  were  the  body  itself  ever  so  well  knit 
together,  it  would  still  be  but  a  body  without 
a  head.  The  tax,  therefore,  uniting  in  itself 
these  two  unhappily-conjoined  properties,  viz. 
that  of  producing  the  greatest  possible  quantity 
of  misery  to  the  people,  and  the  least  possible 
quantity  of  opposition  and  uneasiness  to  the 
man  in  office,  the  result  was  but  too  obvious. 
Relief  was  hopeless,  unless  the  moment  (per- 


*  Protest  against  Lavr  Taxes. 
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haps  an  ideal  one)  should  ever  arrive,  that 
should  produce  a  financier  to  whom  the  most 
important  interests  of  the  people  should  be 
dearer  than  his  own  momentary  ease.* 

In  the  present  case,  the  tables  are  unhappily- 
reversed.  Throughout  the  whole  substance  of 
the  community  extends  itself,  like  the  tsenia  in 
the  natural  body,  a  cluster  of  internal  enemies, 
possessing,  amidst  whatever  other  diversity  of 
interests,  the  common  sinister  interest  urging 
them  to  behold  their  security  in  whatever  ar- 
rangement contributes  to  weaken  the  efficiency 
of  the  law.  The  rule  in  question,  being  (as  we  , 
have  seen)  a  capital  article  in  the  list  of  debili- 
tatives,  will  naturally  be  the  object  of  a  |)ro- 
portionate  degree  of  attachment  to  the  body 
thus  composed.  To  the  body  of  litigants, 
besides  being  divided  against  itself,  there  is 
no  head.  The  body  of  delinquents  (including 
those  who,  for  having  the  law  on  their  side,  are 
but  so  much  the  more  mischievous)  find  a  regu- 
lar and  irresistible  head  in  the  man  of  law  :  in 
him  who,  during  the  sleep  or  fascination  of  the 
legislator,  possesses  and  exercises  all  the  au- 
thority of  the  legislator,  though  without  the 
responsibility  or  the  name. 

With  all  its  blemishes,  the  aggregate  body  of 
the  laws  having  more  in  it  of  that  matter  which  is 
beneficial  to  all  men,  than  of  that  which  is  pre- 
judicial to  this  or  that  one  ;  it  is  more  (it  may 
be  said)  for  the  advantage  of  the  whole  com- 
munity taken  together,  that  the  force  of  the 
aggregate  body  of  the  laws  should  be  at  its 
maximum,  than  that  it  should  stop  short  at  any 


That  time  is  happily  come  — Editor. 
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(inferior  degree.  True ;  if  the  interest  of  all 
were  understood  by  all  to  be  exactly  as  it  is, 
and  felt  in  proportion  as  it  is  understood.  But 
|(such  is  man's  nature),  a  slight  interest  coming 
[home  to  his  own  bosom,  and  presenting  itself 
^'m  distinct  colours,  will  act  on  him  with  greater 
force  than  a  much  stronger  one,  common  to 
himself  with  others,  and  viewed  at  an  indeter- 
minate distance.  Whosoever,  on  any  special 
account  whatsoever,  regards  himself  as  obnox- 
ious to  the  adverse  pressure  of  the  laws,  will 
i-behold  in  the  weakness  of  the  laws,  and  in 
every  institution  that  presents  itself  as  con- 
tributing to  the  weakness  of  the  laws,  the 
means  of  safety.  The  advantage  depending  on 
the  protection  afforded  to  him  by  the  laws 
against  a  crowd  of  possible  injuries  not  pre- 
senting themselves  individually  to  his  view, 
will,  in  comparison  with  this  conspicuous  and 
distinct  advantage,  act  upon  his  mind  with 
very  inconsiderable  force.  The  smuggler,  the 
official  peculator,  and  the  political  malcontent, 
would  each  of  them  find,  in  a  regulation  which 
should  cure  any  of  the  weaknesses  of  the  law, 
an  increased  security  against  whatever  mis- 
chiefs he  stands  exposed  to,  at  the  hands  of 
the  common  herd  of  malefactors:  but,  the  more 
distinct  and  nearer  the  danger  with  which  he 
might  conceive  himself  threatened  by  the  influ- 
ence of  the  same  remedy,  the  more  apt  would 
the  new  security  be  to  ]>resent  itself  as  far 
from  being  worth  to  him  the  price  which  he 
would  have  to  pay  for  it.  Profit,  the  difterence 
between  the  old  and  the  new  security  against 
depredation  at  large :  loss,  to  the  smuggler,  his 
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livelihood ;  to  the  peculator,  his  ill-gotteu 
gains ;  to  the  poUtical  malcontent,  the  object 
of  his  plots. 

The  anxiety  to.  preserve  the  body  of  the  laws 
from  being  cleared  of  these  debiiitative  poisons, 
will,  according  to  circumstances,  display  itself 
with  particular  force,  sometimes  in  the  inferior, 
sometimes  in  the  superior  classes.  When,  in  a 
criminal  cause,  the  station  of  defendant  was 
occupied  by  John  Wilkes,  the  vilest  quibbles 
that  ever  issued  from  the  lips  of  depredation 
under  the  mask,  of  justice  were  revered  as 
oracles. 

In  a  mixed  constitution  like  the  British,  by 
some  odd  turn  in  the  wheel  of  fortune  it  will 
DOW  and  tljen  happen,  that,  among  a  multitude 
of  secret  or  unnoticed  instances  of  official  de- 
linquency, some  one  shall  be  unfortunate 
enough  to  become  the  subject  of  prosecution. 
On  such  an  occasion,  that  the  defendant  (how 
clear  soever  his  guilt)  should  tind  one  at  least 
of  two  parties  zealous  in  his  support,  is  a  matter 
of  course.  Here,  then,  the  debiiitative  poisons 
above  spoken  of  become  the  object  of  eulogy 
and  attachment  in  the  highest  circles.  If  those 
that  have  been  compounded  for  past  exigencies 
present  themselves  as  suthcient  for  the  present 
turn,  they  are  made  the  most  of,  and  no  others 
looked  for :  if,  in  the  pharmacopctia  politica,  no 
remedies  of  this  class,  as  yet  upon  the  list,  pro- 
mise to  come  up  to  the  purpose,  others  must  be 
made  up:  invcniam  autfaciain;  such  is  the  alter- 
native. 

A  revolution  in  administration,  it  may  be 
said,  offers  a  chance    for  justice :    since,    by 
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Bodves  congenial  to  those  by  which  one  party 
itends  engaged  to  undermine,  an  opposite  party 
'and  that,  for  the  moment  at  least,  the  stronger) 
stands  engaged  to  defend,  the  foundations  of 
jvtice.  Bat,  unfortunately,  the  incentives 
h  animate  the  assailants  are  apt  to  be 
ler  5o  universal,  nor  so  strong  in  their  ope- 
ntion,  as  those  which  animate  the  defendants ; 
fcr,  at  the  bottom  of  this  momentary  interest, 
Ihos  salutary  to  justice,  there  exists  a  common 
interest  (and  that  a  paramount  one),  by  which 
triDi^essors  of  all  parties  are  linked  together 
m  an  interest  opposite  to  the  interests  of  justice. 
h  is  to  the  advantage  of  all  men  who  partake, 
or  hope  to  partake,  in  the  sweets  ofadministra- 
life  power,  that  the  laws  by  which  they,  and 
aen  in  their  sphere,  have  made  a  show  of  bind- 
■f  themselves,  should,  in  every  thing  but  shew, 
be  as  near  as  possible  to  a  dead  letter. 

If,  under  such  a  constitution,  it  should  at  any 
tome  happen,  that  of  the  two  contending  par- 
ticf  €^ch  should  contain  a  delinquent  whose 
delinquency  had  been  flagi'ant  enough  to  attmct 
p,uj;,.  -otice ;  it  may  be  imagined  how  gene- 
ra, ir  to  all  public  men  every  institution 
•xjuid  be,  that  was  seen  to  act  as  a  sedative 
■pun  the  force  of  justice,  —  how  strong  and 
fcneml  aui  aversion  would  await  any  remedy 
that  promised  (shall  we  say,  or  threatened f)  to 
.c^  J...  ,o  the  arm  of  justice  its  due  tone. 

such  a  constitution,  a  natural,  not  to 
ajr    a    necessary,   consequence,    is,   that   the 
coune   €^f  pnjcedure,   so  long  as  it  has  juris- 
identin!  law/oi-  its  guide,  should  swarm  with 
Mitliout  contributing  in  any  degree 
^>/4    of  innocence,  should,  by  the 
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protection  they  hold  out,  afford  in  a  variety  of 
ways  an  efficient  encouragement  to  delinquency 
and  injustice.  Of  the  rules  thus  made,  made 
especially  on  that  level,  to  be  assured  of  their 
being  directed  to  ends  other  than  the  end  of 
justice,  a  man  needs  no  more  than  to  observe 
the  place  in  which,  in  conjunction  with  the 
occasion  on  which,  they  are  made.  The  occa- 
sions on  which  ihey  are  made  are  uniformly  of 
the  number  of  those  in  which,  men's  individual 
interests  being  at  stake,  and  their  affections 
heated,  they  find  themselves,  while  in  the 
state  of  parties,  called  upon  to  make  laws  fof 
the  guidance  of  their  own  conduct  in  the  cha» 
racter  of  judges. 

The  same  minds,  whose  partialities,  excited 
by  the  incidents  of  the  moment,  render  them  no 
less  unfit  than  the  grossest  corruption  would 
do,  to  act  with  the  authority  of  a  legislator  in 
the  station  of  a  judge,  —  these  same  minds, 
when  free  from  the  disturbance  produced  by 
the  sinister  interest  of  the  moment,  may,  with- 
out any  departure  from  the  rules  of  n)oral  pro- 
bability, be  expected  to  join  with  fidelity  and 
concord  in  the  pursuit  of  that  general  interest 
by  which  the  line  of  public  duty  is  prescribed. 

Witness  the  Grenville  Act :  so  fair  and  effi- 
cient a  step  in  the  improvement  of  that  political 
constitution,  the  praises  of  whose  excellence 
are  so  generally  excessive,  and  beyond,  to  the 
most  exorbitant  extent,  its  merits;  but  of  which 
this  may  with  justice  be  said,  and  of  much  im- 
portance it  is  to  be  deemed  that  it  can  so  with 
justice  be  said ;  the  British  constitution  forma 
a  basis  for  building  those  improvements  which 
would  terminate  in  a  perfect  goveminent, — a 
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basis  the  firmest  by  far  that  ever  was  presented 
by  any  government  that  had  existence  upon 
eartli. 

In  seeing  the  uses  of  the  exclusionary  rule  to 
malefactors  and  evil-doers  of  all  descriptions, 
we  have  seen  its  uses  to  the  man  of  law. 

Whatsoever  is  seen  to  diminish  the  security 
against  misdecision  and  failure  of  justice,  and 
thence  whatsoever  is  really  productive  of  that 
effect,  is  subservient  to  the  interest  of  the  man 
of  law.  In  the  minds  of  transgressors  and  malA 
Jide  suitors,  it  helps  to  fortify  the  opinion,  that 
no  cause  whatsoever,  no  cause,  however  bad, 
ought  to  be  given  up  as  desperate.  Subse- 
quently to  transgression,  in  the  minds  of  those 
who  have  already  transgressed,  it  operates  as  a 
premium  for  dishonest  defence  or  dishonest 
demand,  as  the  case  may  be  :  antecedently  to 
transgression,  on  all  minds  exposed  to  tempt- 
ation (that  is,  in  a  word,  on  all  minds)  it 
operates  as  a  premium  for  transgression,  for 
injustice,  in  every  shape. 

The  vexation,  expense,  and  delay,  so  fre- 
quently attached  to  the  production  of  the  infe- 
rior evidence  resorted  to  on  the  exclusion  of 
the  most  satisfactory  species  of  evidence,  have 
just  been  brought  to  view.  On  this  occasion 
as  on  all  others,  lawyer's  profit  being  both 
cause  and  effect  of  that  triple-headed  mischief, 
the  use  which  the  exclusionary  rule  is  of  to  the 
man  of  law  is  self-evident. 

By  the  vexation,  expense,  and  delay,  it  adds 
to  the  quantity  of  lawyer's  profit  in  each  cause 
separately  taken  :  by  the  chance  it  affords  of 
misdecision  or  failure  of  justice  for  want  of  the 
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excluded  evidence,  it  adds  to  the  encourage- 
ment given  for  dishonest  defences  and  demands, 
and  thence  to  the  number  of  tlie  individual 
sources  from  which  tluit  pernicious  profit  may 
come  to  be  derived. 

Meantime*  althou2:h  to  lawycrcraft,  and  the 
benefit  derived  from  this  rule  by  Judge  and  Co., 
the  principal  share  in  the  establishment  of  it  may 
be  to  be  ascribed;  what  cannot  but  be  admitted, 
is,  that,  to  the  production  of  this  effect,  circum- 
stances of  a  different  and  more  laudable  com- 
plexion would  probably  be  found  to  have  been 
not  altogether  without  their  influence,  in  the 
character  of  co-operating  causes.  1.  T\Tanny 
of  the  times ;  anxiety,  and  (on  the  ground  of 
public  utility)  real  need,  of  saving,  at  any  price, 
the  precious  few  who  were  at  the  same  time 
able  and  willing  to  stand  in  the  gap.  2.  Mul- 
titude and  extent  of  bad  laws,  the  result  either 
of  improbity  or  folly.  3.  Savageness  of  the 
people  in  general,  and  of  the  fraternity  of  law- 
yers in  particular ;  propensity  on  their  part  to 
fasten  upon  an  innocent  man,  and  (especially  if, 
on  any  particular  account,  whether  political  or 
personal,  obnoxious)  to  treat  him  as,  under  the 
lash  of  cross-examination,  by  hireling  advocates, 
under  the  eye  of  careless  or  approving  and  abet- 
ting judges,  men  are  but  too  frequently  treated 
in  the  character  of  extraneous  witnesses :  to 
fasten  upon  him,  and,  by  intimidation  and 
misrepresentation,  to  wring  out  of  venial  in- 
firmity the  appearance  of  criminality,  some- 
times even  the  appearance  and  colour  of  delin- 
quency out  of  the  purest  innocence. 
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S  E  c  T .  1 1 1 , — Pretences  for  the  exclusion . 

1.  At  the  head  of  every  thing  which,  with 
or  without  the  name  of  a  reason,  has  been 
advanced,  or  is  capable  of  being  advanced,  in 
the  view  of  securing  the  attachment  of  the 
people  to  tlie  exclusionary  rule,  let  us  place 
the  old  sophism,  the  well-worn  artifice,  some- 
times caWed  petitio  principii,  and  which  consists 
in  the  assumption  of  the  propriety  of  the  rule, 
as  a  proposition  too  plainly  true  to  admit  of 
dispute. 

In  the  minds  of  some  men,  (not  to  say  the 
bulk  of  men),  if  you  set  about  proving  the 
truth  of  a  proposition,  you  rather  weaken  than 
strengthen  their  persuasion  of  it.  Assume  the 
truth  of  it,  and  build  upon  it  as  if  indisputable, 
you  do  more  towards  rivetting  them  to  it  than 
you  could  do  by  direct  assertion,  supported  by 
any  the  clearest  and  the  strongest  proofs.  By 
assuming  it  as  true,  you  hold  up  to  their  eyes 
the  view  of  that  universal  assent,  or  assent 
equivalent  to  universal,  (dissenters  being  left 
out  of  the  account),  which,  from  your  assump- 
tion, they  take  for  granted  has  been  given  to 
it :  you  represent  all  men,  or  (what  comes  to 
the  same  thing)  all  men  whose  opinions  are 
worth  regarding,  as  joining  in  the  opinion : 
and  by  this  means,  besides  the  argument  you 
present  to  the  intellectual  part  of  their  frame, 
you  present  to  its  neighbour  the  volitional  part 
another  sort  of  argument,  constituted  by  the 
fear  of  incurring  the  indignation  or  contempt  of 
all  reasonable  men,  by  presuming  to  disbelieve 
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or  doubt  what  all  such  reasonable  men  are 
assured  of. 

For  exemplifications  of  the  use  of  this  instru- 
ment of  persuasion,  of  the  application  of  it  (I 
mean)  to  the  present  purpose,  it  is  altogether 
useless  to  make  reference  to  this  or  that  parti- 
cular book  or  books :  you  hear  it  in  all  dis- 
courses; you  see  it,  as  often  as  occasion  serves, 
in  all  books  and  in  all  newspapers. 

2.  The  old  woman's  reason.  The  essence  of 
this  reason  is  contained  in  the  word  hard:  'tis 
hard  upon  a  man  to  be  obliged  to  criminate 
himself.  Hard  it  is  upon  a  man,  it  must  be 
confessed,  to  be  obliged  to  do  any  thing  that  he 
does  not  like.  That  he  should  not  much  like 
to  do  what  is  meant  by  his  criminating  himself, 
is  natural  enough ;  for  what  it  leads  to,  is,  his 
being  punished.  What  is  no  less  hard  upon 
him,  is,  that  he  should  be  punished :  but  did  it 
ever  yet  occur  to  a  man  to  propose  a  general 
abolition  of  all  punisbment,  with  this  hardship 
for  a  reason  for  it?  Whatever  hardship  there 
is  in  a  man's  being  punished,  that,  and  no  more, 
is  there  in  his  thus  being  made  to  criminate 
himself:  with  this  difference,  that  when  he  is 
punished,  punished  he  is  by  the  very  supposi- 
tion ;  whereas,  when  he  is  thus  made  to  crimi- 
nate himself,  although  punishment  may  ensue, 
and  probably  enough  will  ensue,  yet  it  may 
also  happen  that  it  does  not. 

What,  then,  is  the  hardship  of  a  man's  beTmg 
thus  made  to  criminate  himself?  The  same  as 
that  of  his  being  punished :  the  same  in  kind, 
but  inferior  in  degree :  inferior,  in  as  far  as,  in 
the  chance  of  an  evil,  there  is  less  hardship  than 
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in  the  certainty  of  it.  Suppose,  in  both  cases, 
conviction  to  be  the  result :  does  it  matter  to  a 
man,  would  he  give  a  pin  to  choose,  whether  it 
is  out  of  his  own  mouth  that  the  evidence  is  to 
come,  or  out  of  another's  ? 

To  this,  to  which,  in  compliance  with  invete- 
rate and  vulgar  prejudice,  I  have  given  the 
name  of  the  old  woman's  reason,  I  might,  with 
much  more  propriety,  give  the  name  of  the 
lawyer's  reason.  When  a  child  has  hurt  itself, 
and  a  chirurgical  operation  is  deemed  necessary 
for  its  cure,  it  may  be  that  here  and  there  an 
old  woman  may  be  found  weak  enough  to 
exclaim.  Oh  the  poor  dear  child !  how  it  will 
hurt  the  poor  dear  child !  how  hard  it  will  be 
upon  the  poor  dear  child !  and  so  oi\.;  no,  it 
sha'n't  be  doctored.  It  would  be  too  much  to 
say  that  such  old  women  do  not  exist;  but  sure 
enough  they  would  not,  in  any  very  consider- 
able number,  be  very  easy  to  be  found. 

But  the  lawyer,  in  disposing  of  the  fate  of 
those  who,  if  tbey  were  in  any  degree  dear  to 
him,  would  not  be  dealt  with  by  him  as  they  are, 
has  never,  —  let  us  not  say  any  othef\ — at  any 
rate  employs  scarcely  ever  any  better  style  of 
reasoning.  The  reasons  most  plenty  with  him, 
the  only  reasons  that  are  not  rare,  are  techmcat 
reasons.  The  reasons  that  with  him  are  choice 
and  rare,  the  reasons  brought  out  only  now 
and  then,  are  these  old  women's  reasons : 
reasons  consisting  in  the  indicating,  out  of  a 
multitude  of  reasons  standing  on  each  side, 
some  one  only  on  one  side. 

Nor  yet  is  all  this  plea  of  tenderness,  this 
idouble-distilled  and  treble-refined  sentimcnt- 

ity,  any  thing  better  than  a  pretence.     From 


232 


EXCLUSION. 


iDooK  IX. 


his  own  mouth  you  will  not  receive  tlfe  evi- 
dence of  the  culprit  against  him  ;  but  in  his 
own  hand,  or  from  the  mouth  oi'  another,  you 
receive  it  without  scruple :  so  that  at  bottom, 
all  this  sentimentality  resolves  itself  into  neither 
more  nor  less  than  a  predilection,  a  confirmed 
and  most  extensive  predilection,  for  bad  evi- 
dence :  for  evidence,  the  badness  of  which  you 
yourselves  proclaim,  and  ground  arguments  and 
exclusions  upon  in  a  thousand  cases. 

What  every  man  knows,  and  what  even 
yourselves,  in  spite  of  all  your  science,  cannot 
be  ignorant  of,  is, — that,  of  all  men,  the  man 
himself  is  the  last  man  who  w'oidd  willingly 
speak  falsely  to  his  own  prejudice ;  and  that, 
therefore,  against  every  man,  his  own  is  the 
safest,  the  most  satisfactory,  of  all  evidence; 
and  it  is  of  this  best  and  most  trustworthy  of 
all  possible  evidence,  that  your  pretended  ten- 
derness scruples  not  to  deprive  the  interests  of 
truth  and  justice! 

You  know^  of  such  or  such  a  paper ;  tell  us 
where  it  may  be  found.  A  request  thus  simple, 
your  tenderness  shudders  at  the  thoughts  of 
putting  to  a  man  :  his  answer  might  lead  to 
the  execution  of  that  justice,  which  you  are 
looking  out  for  pretences  to  defeat.  This  re- 
quest, you  abhor  the  thoughts  of  putting  to  him : 
hut  what  you  scruple  not  to  do  (and  why  should 
you  scruple  to  do  it?)  is,  to  dispatch  your 
emissaries  in  the  dead  of  night  to  his  house,  to 
that  house  which  you  call  his  castle,  to  break 
it  open,  and  seize  the  documents  by  force. 

Not  that,  in  any  such  act  of  violence,  con- 
sidered as  a  necessary  means  to  a  necessary 
end,  there  is  any  thing  to  blame:  it  is  on  the 
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score^of  inconsistency,  and  that  alone,  that  it  is 
here  worth  mentioning.  Two  means  to  the 
same  end  :  the  one  violent,  the  other  free  from 
violence.  The  quiet  one  is  too  violent  for  you  : 
you  embrace  the  violent  one  ;  and  not  only  in 
preference  to  the  other,  but  to  the  exclusion  of 
it :  and  this  is  your  delicacy,  your  tenderness. 

It  is  not  however  true,  that,  even  as  towards 
criminals,  if  taken  in  the  aggregate,  the  plea  of 
humanity  can  be  pleaded  in  behalf  of  this  rule, 
consistently  with  truth.  Humanity?  yes,  viz. 
the  word ;  for  as  to  the  thing  itself,  if  effects  be 
considered  (howsoever  it  may  be  with  regard 
to  motives  and  intentions),  in  any  practice 
grounded  on  any  such  rule  it  is  no  more  to 
be  found  than  the  thing  called  J  uatice. 

Of  the  man  who,  with  the  word  humanity  in 
his  mouth,  calls  for  this  or  that  thing-  to  be  done, 
the  expectation  (if  there  be  any  determinate 
expectation)  is  this,  or  nothing,  viz.  that,  sup- 
posing the  course  thus  recommended  by  him 
pursued,  the  consequence  will  be,  that,  upon 
the  aggregate  number  of  offenders  who  for'the 
offence  in  question  will  have  suffered  within  a 
given  length  of  time,  the  aggregate  quantity  of 
suffering  undergone  will  be  less,  than  it  would 
have  been  had  the  course  pursued  been  the 
opposite. 

But,  of  any  such  rule  as  that  here  in  question, 
the  necessary  effect  (in  so  far  as  it  has  any)  is, 
not  to  lessen  that  aggregate  quantity  of  suffer- 
ing, but  to  increase  it.  By  whatsoever  cause 
the  ratio  of  the  number  of  known,  but  yet 
unpunished,  to  the  whole  number  of  known, 
offenders,  is  increased ;  in  that  same  ratio,  the 
known  and  aj>parent  probability  of  punishment 
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(in  the  eyes  of  a  person  having  it  in  contempla'^ 
tion  to  engage  in  the  commission  of  an  offence 
of  that  sort)  is  diminished.  But,  on  the  mind  of 
any  given  person,  to  produce,  by  means  of  pu- 
nishment, an  impression  of  any  given  degree  of 
strength  and  efficiency,  in  proportion  as  the 
probability  is  diminished,  tlie  magnitude  must 
be  increased.  In  playing  at  cards  or  dice,  in 
buying  and  selling  a  life- annuity,  or  a  post-obit, 
there  is  not  a  proposition  more  incontestable. 

Be  the  oflence,  be  the  punishment,  what  it 
may:  in  proportion  as  you  exclude  this  or  that 
quibble,  this  or  that  device  of  technical  proce- 
dure, by  which  a  certain  proportion  of  the 
whole  number  of  delinquents  are  saved,  and 
the  probability  of  punishment  in  case  of  delin- 
quency thereby  diminished,  you  would  put  it 
in  your  power  to  make  a  correspondent  and 
proportionable  reduction  in  the  magnitude  of 
your  punishment. 

What  is  the  same  thing  in  other  words ;  it  is 
because  your  law  is  so  full  of  quibbles,  exclu- 
sionary rules,  and  other  points  of  practice,  by 
which  impunity  is  given,  and  seen  to  be  given, 
to  known  delinquents,  that  (the  probability  of 
punishment  being  subjected  to  constant  dimi- 
nution) delinquency  receives  proportionable 
increase :  and,  for  combating  it,  the  only  other 
resource  remaining,  and  the  only  resource  that 
a  quibble-loving  lawyer  will  endure  to  hear  of, 
is  an  increase  of  the  magnitude  of  the  punish- 
ment. To  make  sure,  and  do  at  once  all  that 
can  be  done,  the  punishment  which  on  every 
such  occasion  he  runs  to  in  preference,  is  the 
punishment  of  death  :  death,  simple  death,  as 
being,  though  not  the  highest  and  most  irapres- 
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sive  which  human  nature  is  capable  of  being 
subjected  to,  (since  afflictive  death,  death  ac- 
companied by  torture,  might,  to  an  indehnite 
degree,  be  made  higher),  the  highest,  however, 
which,  in  this  age  and  country,  men  in  general 
would  endure  the  mention  of. 

Under  the  influence  of  such  humanity,  this, 
then,  is  the  sort  of  repetend  that  takes  place. 
By  the  generation  and  application  of  penal  law 
quibbles,  and  of  impunity-giving  rules,  a  de- 
mand (real  or  supposed)  is  produced  for  addi- 
tion to  the  magnitude  of  the  punishment :  an 
addition,  and  in  each  case  (sooner  or  later)  ^wcA 
an  addition,  as  consists  in  substituting  to  the 
last  antecedently-established  punishment  (be  it 
what  it  may),  the  punishment  of  death.  But, 
by  the  increase  given  to  the  application  of  the 
punishment  of  death,  increase  is  at  the  same 
time  given  to  the  propensity  and  the  pretence 
for  the  application  of  other  quibbles,  and  other 
impunity-giving  rules. 

Under  this  system,  that  which  consistency 
would  require,  (not  that,  with  such  humanity, 
any  sort  or  degree  of  consistency  is  compatible), 
is,  that  for  ott'ences  of  all  sorts  there  should 
never  be  any  other  than  one  sort  of  punishment, 
^-and  that  one  sort  death  :  for,  so  long  as  quib- 
bles are  in  honour,  and  applied  to  delinquency 
in  every  shape,  delinquency,  till  the  punish- 
ment be  raised  to  this  its  maximum,  will  go  on 
increasing.  Thereupon  comes  the  argument. 
*'  Against  the  act  in  question  there  exists  a  law, 
by  which  it  is  converted  into  an  otfence  :  to 
this  offence  a  punishment  stands  annexed,  and, 
this  punishment  notv/ithstanding,  it  was  but 
the  other  day  that  an  offence  of  this  sort  was 
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committed.  This  punishment  is  not  so  great 
as  the  punishment  of  death  :  substitute  to  it 
the  punishment  ol"  death  ;  and  thereupon,  if  the 
repetition  of  the  offence  be  not .  less  frequent 
than  of  late  years  it  has  been,  at  any  rate  tlie 
utmost  will  have  been  done  that  can  be  done 
towards  rendering  it  so."  This  is  exactly  what, 
sooner  or  later,  may  be  said  of  every  offence 
that  ever  has  been,  or  can  ever  be  capable  of 
being,  committed :  and  as  often  as  the  punish- 
ment of  death  has  been  proposed  to  be  substi- 
tuted to  the  previously-established  [Junishment, 
more  than  this  never  has  been  said ;  more  than 
this  has  never  been  regarded  as  necessary  to 
be  said ;  more  than  this,  in  substance,  has  never 
been  capable  of  being  said. 

Thus  it  is,  that  to  one  and  the  same  indivi- 
dual, to  one  and  the  same  weak-minded  and 
narrow-minded,  the  same  half- bigot  half- 
hypocrite  lawyer,  it  belongs  to  be  fond  of 
quibbles,  and  at  the  same  time  to  be  fond  of 
death:  in  regard  to  death,  understand,  of  course, 
to  be  fond,  not  of  suffering  it,  but  of  causing  it 
to  be  suffered :  to  be  suffered,  or,  if  not  suf- 
fered, threatened;  and  that  under  such  manage- 
ment, as,  by  causing  it  not  to  be  expected, 
causes  the  threat  not  to  be  productive  of  the 
effect  pretended  to  be  aimed  at. 

Such  is  the  genesis  of  lawyercraft :  death 
begets  quibbles,  and  quibbles  beget  death : 
inflicted  or  not  inflicted,  when  death  is  threat- 
ened, the  quiver  of  lawyercraft  is  exhausted  : 
perfection,  all  that  is  practicable  in  perfection, 
is  supposed  to  have  been  attained. 

Under  such  treatment,  the  disease  either 
receives  positive  increase,  or  at  least  does  not 
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receive  any  thing  like  that  relief  which,  under  a 

TTiore   rational  treatment,  might  have  been  af- 

ed.     In  either  case,  the  mode  of  treatment 

:    but  the  failure  is  of  course  ascribed,  not 

ae  unskilfulness  of  the  physician,  but  to  the 

perversity  of  human  nature. 

What  cannot  but  be  admitted  is,  that,  by 
effect  of  this  impunity -givinfr  rule,  undue 
iring^  has  probably  in  some  instances  been 
^venttKl.  Prevented?  but  to  what  extent? 
the  extent  of  that  part  of  the  field  of  penal 
l*w  M'hich  is  occupied  by  bad  laws :  by  laws 
rhich  prohibit  that  whicli  ought  not  to  have 
in  prohibited,  or  command  that  which  ought 
not  to  have  been  commanded. 

But,  in  the  character  of  a  remedy  against 
the  mischief  of  which  such  bad  laws  are  pro- 
ductive, observe  the  nature  and  effect  of  this 
le.  Applying  with  equal  force  and  efficiency 
all  penal  laws  without  distinction,  to  the 
worst  as  well  as  to  the  best,  it  at  the  same  time 
iminishes  the  efficiency  of  such  as  are  good: 
'bile  it  is  only  by  accident,  and  to  an  amount 
I  together  precarious  and  unascertainable,  that 
"it  does  away  the  mischief  with  which  such  as 
are  bad  are  pregnant. 

Bring  up  a  good  field-piece,  or,  if  that  be  not 

ifficient,  a  four-and-twenty  pounder ;  load  it 

ith  grape-shot ;  station  it  at  either  end  of  any 

one  of  the  bridges ;  and  at  any  convenient  hour 

lut  the  middle  of  the  day,  but  without  letting 

be  known  what  hour,  fire  it  off  as  many 

times  as  may  be  deemed  necessary  and  suffi- 

^cient.     Doing  this,  you  will  do,  in  furtherance 

of  justice,  exactly  what,   in  manifestation  of 

humanity  and  mercy,  is  doiie  by  nullification 
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in  penali,  by  exclusion  of  what  is  called  sc//- 
accusing  evidence,  and  by  whatever  other  rules 
and  principles  there  may  be,  which  present  the 
like  title  to  the  appellation  of  impuuky-giving 
institutions. 

Nut  that,  ifthat  sort  of  humanity  were  in  ques- 
tion which  consists  in  the  preservation  of  the 
innocent,  the  service  done  by  these  institutions 
to  humanity  wt>uld  be  any  thing  like  so  great 
as  the  service  which,  by  the  field-piece  or  the 
four-and-twenty  pounder,  if  well  served  (as 
above),  would  be  dune  to  penal  justice.  By 
the  piece  of  ordnance,  the  number  of  killed  and 
wounded  must  be  small  indeed,  if  among  tliem 
were  not  found,  in  some  pro|)ortion  or  other, 
individuals  whom,  in  some  instance  or  other, 
the  penal  system  had  had  cause  to  place  u[X)n 
the  list  of  its  transgressors.  By  the  principle 
of  nullification,  or  the  rule  which  excludes  self- 
criminative  evidence,  not  only  are  the  guilty 
served,  but  it  is  they  alone  that  are  served : 
they  alone,  and  without  any  mixture  of  the 
innocent.  For  when,  though  unfortunate  enough 
to  have  become  the  object  of  suspicion,  a  man 
is  really  innocent,  does  he  fly  to  any  of  these 
subterfuges  ?  Not  he,  indeed,  if  character  be 
of  any  value  in  his  eyes ;  for,  by  recourse  to 
any  of  them,  what  is  no  secret  to  any  body 
is,  that  so  sure  as  punishment  is  escaped,  cha- 
racter is  sacrificed. 

3.  The  fox-hunter's  reason.  This  consists  in 
introducing  upon  the  carpet  of  legal  procedure 
the  idea  of/airnes.s,  in  the  sense  in  which  the 
word  is  used  by  sportsmen.  The  fox  is  to  have 
a  fair  chance  for  his  life :  he  must  have  (so 
close  is  the  analogy)  what  is  called  law :  leave 
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to  run  a  certain  length  of  way,  for  the  express 
purpose  of  giving  him  a  chance  for  escape. 
While  under  pursuit,  he  must  not  be  shot :  it 
would  be  as  unfair  as  convicting  him  of  bur- 
glary on  a  hen-roost,  in  five  minutes'  time,  io 
a  court  of  conscience. 

In  the  sporting  code,  these  laws  are  rational, 
being  obviously  conducive  to  the  professed  end. 
Amusement  is  that  end :  a  certain  quantity  of 
delay  is  essential  to  it :  dispatch,  a  degree  of 
dispatch  reducing  the  quantity  of  delay  below 
the  allowed  minimum,  would  be  fatal  to  it. 

In  the  case  of  the  fox,  there  is  frequently 
an  additional  reason  for  fair  play.  By  foul  play, 
the  source  of  the  amusement  might  be  ex- 
hausted :  the  breed  of  that  useful  animal  might 
be  destroyed,  or  reduced  too  low:  the  outlawry, 
so  long  ago  fatal  to  wolves,  might  extend  itself 
to  foxes. 

In  the  mouth  of  the  lawyer,  this  reason, 
were  the  nature  of  it  seen  to  be  what  it  is, 
would  be  consistent  and  in  character.  Every 
villain  let  loose  one  term,  that  he  may  bring 
custom  the  next,  is  a  sort  of  a  bag-fox,  nursed 
by  the  common  hunt  at  Westminster.  The 
policy  so  dear  to  sportsmen,  so  dear  to  rat- 
catchers, cannot  be  supposed  entirely  unknown 
to  lawyers.  To  different  persons,  both  a  fox 
and  a  criminal  have  their  use :  the  use  of  a  fox 
is  to  be  hunted ;  the  use  of  a  criminal  is  to  be 
tried. 

But  inasmuch  as,  in  the  mouth  of  the  lawyer, 
it  would  be  telling  tales  out  of  school ;  from 
such  lips  this  reason  must  not  be  let  out  with- 
out disguise.  If  let  out  at  all,  it  must  be  let 
drop  in  the  form  of  a  loose  hint,  so  rough  and 
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obscure,  that  some  country  gentleman  or  other, 
who  has  a  sympathy  for  foxes,  may  catch  it  up, 
and,  taking  it  for  his  own,  figlit  it  up  with  that 
zeal  with  which  genius  naturally  bestirs  itself  in 
support  of  jts  own  inventions. 

4.  Confounding  interrogation  with  torture: 
with  the  application  of  physical  suffering,  till 
some  act  is  done;  in  the  present  instance,  till  tes- 
timony is  given  to  a  particular  effect  required. 

On  this  occasion,  is  it  necessary  to  observe, 
that  the  act  of  puttinn^  a  question  to  a  person 
whose  station  is  that  of  defendant  in  a  cause,  is 
no  more  an  act  of  torture  than  the  putting  the 
same  question  to  him  would  be,  if,  instead  of 
being  a  defendant,  he  were  an  extraneous  wit- 
ness? Whatever  he  chooses  to  say,  he  is  at  full 
liberty  to  say ;  only  under  this  condition,  pro- 
perly but  not  essentially  subjoined,  viz.  (as  in 
the  case  of  an  extraneous  witness),  that,  if  any 
thing  he  says  should  be  mendacious,  he  is 
liable  to  be  punished  for  it,  as  an  extraneous 
witness  would  be  punished.  This  condition, 
essential  in  the  case  of  an  extraneous  witness, 
is  not  equally  so  in  the  case  of  a  party  in  the 
cause ;  since  a  party,  by  being  such,  stands 
exposed  to  a  sort  of  punishment  intrinsic  to  the 
cause,  viz.  the  loss  of  the  cause :  as  where  a 
defendant,  in  consideration  of  false  rcsponsion, 
evasive  responsion.  or  obstinate  silence,  is  con- 
cluded to  be  guilty  :  a  punishment,  of  which  an 
extraneous  witness,  not  having  any  interest  at 
stake  in  the  cause,  is  not,  on  that  occasion  at 
least,  susceptible. 

The  curious  part  of  the  story  is,  that  the 
same  sort  of  persons  by  whom  the  identity  of  a 
question  and  a  thumbscrew  is  thus  dreamt  of. 
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or  affected  to  be  dreamt  oi\  are  commonly  the 
same  persons  who,  when  torture  is  actually 
applied,  and.  applied  to  the  worst  of  purposes, 
that  of  forcing  juries  to  commit  a  useless  per- 
jury, are  delighted  with  the  operation,  and 
proclaim  aloud  that  every  thing  is  better  than 
well. 

5.  Reference  to  unpopular  institutions. 

"Whatever  Titius  did  was  wrong:  but  this  is 
among  the  things  that  Titius  did ;  therefore 
this  is  wrong:  such  is  the  logic  from  which 
this  sophism  is  deduced. 

In  the  apartment  in  which  the  court  called 
the  Court  of  Star-chamber  sat,  the  roof  had 
stars  in  it  for  ornaments  ;  or  else  certain  deeds 
to  which  Jews  were  parties,  and  by  them  called 
shetars  or  ,shtars,  used  to  be  kept  there ;  or, 
possibly,  there  being  no  natural  incompatibility, 
both  these  facts  were  true.  Whether  it  was 
owing  to  the  gilt  stars,  or  to  the  Jew  parch- 
ments, the  judges  of  this  court  conducted  them- 
selves very  badly :  therefore  judges  should  not 
sit  in  a  room  that  has  had  stars  in  the  roof,  or 
in  a  room  in  which  Jew  parchments  have  been 
kept.  Had  the  conclusion  been  in  this  strain, 
the  logic  would  not  have  been  very  convincing, 
but  neither  would  the  mischief  have  been  very 
great. 

In  the  High  Commission  Court,  the  judges 
sat  and  tried  causes  in  virtue  of  a  commission : 
and  they  too  conducted  themselves  very  badly  : 
therefore  judges  ought  not  to  be  appointed  by 
a  commission.  The  logic,  though  not  less 
rational  than  in  the  preceding  case,  begins  to 
be  rather  mischievous.  Not  to  be  appointed 
by  a  commission  ?   How,  then,  should  they  have 
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been  appointed  ?  But  perhaps  the  commission 
was  too  high  a  one.  When  a  judge  conducts 
himself  as  he  ought  to  do,  the  parchment  of  the 
commission  he  acts  under  is  not  above  three 
foot  Iiigh,  when  unrolled  and  set  up  on  end: 
but  here  it  was  four  foot.  The  logic  wants 
nothing  of  being  upon  a  level  witli  what  one 
usually  sees  in  law-books;  but  still,  something 
is  yet  wanting  to  enable  it  to  impress  convic- 
tion on  a  fastidious  mind. 

The  Inquisition  (meaning  the  true  inquisition, 
of  the  Spanish  sort),  that  used  to  work  with  such 
success  in  the  extirpation  or  conversion  of  here- 
tics, was  a  court  in  which  it  was  the  way  of 
the  judge  to  inquire  into  the  business  that 
came  before  him :  to  put  questions  to  such 
persons  as,  in  his  conception,  were  likely  to  be 
more  or  less  acquainted  with  the  matter :  and 
this,  whether  extraneous  witnesses  or  parties. 
Now  this  it  is,  that  was  and  is  a  most  wicked 
and  popish  practice.  Judges  ought  not  to  put 
questions :  be  the  business  what  it  may  that 
comes  before  them,  it  ought  to  be  the  care  of 
judges  never  so  much  as  to  attempt  to  see  to  j 
the  bottom  of  it.  Here,  then,  we  see  the  true 
source  of  all  the  odium ;  viz.  not  merely  of  that 
which  has  attached  itself  to  this  abominable  court, 
but  of  that  which  attached  itself  to  those  other 
abominable  courts.  It  was  not  by  sitting  in  a 
room  with  stars  or  parchments  in  it:  it  was  not 
by  acting  under  a  commission  too  high  in  itself, 
or  that  lay  on  too  high  a  shelf;  it  was  not  by 
cither  of  these  causes  that  the  two  English 
courts,  held  in  such  just  abhorrence  by  all 
true  Englishmen,  were  rendered  sq  bad  as  they 
were,  —  but  by  their  abominable  practice  of 
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laking  questions,  by  the  abominable  attempt 

Senetrate  to  the  bottom  of  a  cause. 
^on-Lawtfer.  But  we  in  England, — have  not 
ire  had  formerly  without  complaint,  and  might 
we  not  have  still,  our  inquests  of  office?  Have 
we  not  still  our  grand  inquests,  and  our  coro- 
ner's inquests,  and  our  courts  of  inquiry,  and 
conamittees  of  inquiry,  and  our  commissions 
inquiry,  and  our  commissioners  of  inquiry ; 
are  not  they,  some  of  them  at  least,  very 
"  things  ? 

•.  O  yes:  but  then,  if  they  inquire,  they 
do  it  in  the  way  of  inquest  or  inquiry  only,  not 
ID  mny  inquisitorial  way:  that  is  (observe  of 
eoBT«e),  not  to  put  troublesome,  vexatious  ques- 
tioos.  such  as  would  make  a  man  accuse  him- 
•df :  in  short,  whatever  the  business  be,  not  to 
fet  to  the  bottom  of  it.  This,  at  least,  is  among 
Aose  things  which  they  ought  not  to  do :  for 
00  sooner  do  they  make  any  such  attempt,  than 
Ikey  become  inquisitors;  popish,  Spanish  in- 
itors,  or  worse :  and  those  who,  had  the 
come  out  against  them  by  other  means, 
lid  have  been  convicts,  become  innocent  and 
iecuted  men ;  victims,  or  intended  victims, 
ution,  tyranny,  and  so  forth. 
Court  of  Star-chamber  and  the  High 
Commission  Court  taken  together  (for  to  the 
pf^eaent  purpose  they  are  not  worth  distin- 
g^iriiing),  the  characteristic  feature  is,  that, 
by  taking  upon  them  to  execute  the  will  of 
Uie  king  alone,  as  made  known  by  proclama- 
^ons,  or  not  as  yet  known  so  much  as  by  pro- 
imations,  they  went  to  supersede  the  use  of 
rliaments,  substituting  an  absolute  monarchy 
to  a  limited  one.  In  the  case  of  the  High 
Commission   Court,   the   mischief  was   aggra- 
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vated  by  the  use  made  of  this  arbitrary  power 
in  forcing  men's  consciences  on  the  subject  of 
religion.  In  the  common  law  courts,  these 
enormities  could  not  be  committed,  because 
(except  in  a  few  extraordinary  cases)  convic- 
tions having  never,  in  the  practice  of  these 
courts,  been  made  to  take  place  without  the 
intervention  of  a  jury,  and  the  bulk  of  the 
people  being"  understood  to  be  adverse  to  these 
innovations,  the  attempt  to  get  the  othcial 
judges  to  carry  prosecutions  of  the  descrip- 
tion in  question  into  effect,  presented  itself  as 
hopeless. 

fn  a  state  of  things  like  this,  what  could  be 
more  natural  than  that,  by  a  people  infants  as 
yet  in  reason,  giants  in  passion,  every  distio> 
guishable  feature    of  a   system   of  procedure 
directed   to  such  ends  should   be  condemned 
in  the  lump,  should  be  involved  in  one  undis- 
tinguishing   mass   of  odium    and    abhorrence; 
more  especially  any  particular  instrument  or 
feature,  from  which  the  system  was  seen  to 
operate  with  a  particular  degree  of  efficiency 
towards  such  abominable  ends?    If,   then,  in 
the  ordinary  courts  of  law,  the  practice  with 
respect  to  the  admission  of  this  source  of  in- 
formation was  wavering,  or  the  opinion  of  the 
profession  hesitating,   nothing  could  be  more 
natural  than  that  the  obser\'ation  of  the  enor- 
mous mass  of  mischief  and  oppression  to  which 
it  was  continually  made  subservient,  should  turn 
the  scale.     Of  this  instrument  in  the  hand  of 
justice,  or  of  |>ersons  in  the  place  of  justice, 
what   was   the    characteristic   property  ?      Its 
sharpness.    But  at  that  particular  conjuncture, 
employed  as  it  was  employed,  its  usefulness, 
great  and  pure  as  it  would  have  been  in  other 
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ham,  was  converted  entirely  into  mischief:  its 
ifftne  was  spent  in  the  giving  energy  and  ef- 
ioeacy  to  a  system  of  operations  hostile  to  the 
acuity   and    happiness   of  the    body   of  the 
^eapie.     In   those  days,  the  supreme  power  of 
Restate  was  de  J'acio  in  the  hands  of  the  king 
iliBc:  for  as  to  that  of  parliament,  it  had  never 
ken  aay  thing:  better  than  a  contingency ;  and 
■  Ihwe  days    it   was  a  contingency  which  it 
m intended,   by  those  on  whom  it  seemed  to 
Vr-Mr?  ghQuid  never  happen:  the  improbability 
ppening",  must  in  those  days,  in  the  view 
ntrybody,   have  been  extreme.    The  king's 
l<'wcr,  then,  >ivas  de  facto  absolute:  being  em- 
l^loyed  and    ciirected  against  property,  liberty, 
cuMcience,     every   blessing   on  which    human 
Mture  sets    a    value, —  every  chance  of  safety 
ifpeoded    upon   the  enfeeblement  of  it ;  every 
Mliament   on    which  the  strength  of  that  go- 
iHBmcnt  in  lliose  days  depended,  every  instru- 
Bcat  whicli     in    happier  times  would   to   the 
miie  be  a.  V>ond  of  safety,  was  an  instrument 
ifanchief,     an    object  of  terror   and   odium, 
•fcch,  could   it  have  confined  itself  to  the  par- 
War  application  then  made  of  the  instrument, 
tod  not  have  extended  to  the  instrument  itself, 
•Biid  have  been  no  other  than  just,  and  reason- 
able, and  well  grounded. 

to  the  ecclesiastical  tribunal  called  the 
ktsition,  a.  circumstance  that  seems  not 
irally  understood,  is,  that  the  procedure 
little  or  nothing  more  than  the  ordinary 
procedure  employed  in  the  same  countries  in 
the  higher  classes  of  criminal  cases.*     Bad  as 

•  ^lo  the  Bn^lish  Star-chamber  and  High  Commission, 
ged  gift  ten  instrument  tor  the  di&covcry  of  truth,  the 
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the  practice  was,  what  there  was  peculiar  to  it 
belonged,  therefore,  not  to  the  adjective  sys- 
tem, but  only  to  the  substantive  laws  (the  laws 
against  heresy)  to  the  execution  of  which  it  was 
applied.  Besides  the  close  imprisonment  and 
the  practice  of  torture,  which  was  common  to 
both,  there  was  indeed,  in  the  forms  employed 
by  the  ecclesiastical  tribunal,  a  sort  of  theatri- 
cal exhibition,  a  sort  of  preaching  to  the 
imagination  through  the  medium  of  the  eye, 
beyond  any  thing  that  in  that  way  has  ever 
been  applied  to  non-ecclesiastical  offences.  But 


mode  of  inquiry  (had  the  suhstantive  laws  for  the  execution  of 
which  it  was  employed  been  le^limate)  was  no  other  than 
that  which  in  many  cases  (as  hath  already  been  observed)  is 
essentially  necessary  to  tliat  purpose ;  I  speak  of  the  epistolary 
mode  appHed  to  defendants  in  the  equity  courts  :  and  even 
where  unnecessary,  and  inferior  to  the  ordinary  vivd  voce 
mode,  would,  in  all  cases,  be  a  very  advantageous  substitute 
to  that  of  which  so  great  a  use  is  still  made  in  all  the  West- 
minster Hall  courts,  viz,  the  affidavit  mode. 

In  the  Star-chamber,  the  examination,  instead  of  bein^ 
performed  in  the  epistolary  mode,  was  sometimes  performed 
vivd  voce,  as  at  present  in  the  preparatory  examinations 
before  justices  of  tlie  peace:  but  as  this  unexpensive  and 
more  searching  mode,  how  well  soever  it  answered  the  per- 
»onal  purpose  of  the  king-,  did  not  answer  the  purposes  of  the 
lawyers  whom  he  found  it  convenient  to  employ  as  instru- 
ments, it  was  in  comparison  but  little  in  use.  (Powel's 
Attorney's  Practice.)  To  the  king's  purpose,  the  procedure 
the  best  adapted  would  have  been  the  natural  and  expedi- 
tious and  searching  procedure  of  the  courts  of  conscience : 
to  the  purpose  of  his  long-robed  instruments,  this  unexpen- 
sivc,  and  therefore  to  them  unprofitable,  mode,  would  have 
been  altogether  inapplicable;  another  mode  there  was  that 
suited  their  purpose  exactly,  and  that  was  the  dilator)',  scrib- 
blatory,  and  profitably-expensive  mode  of  the  courts  of  equity. 
By  the  adoption  of  this  amendment,  the  two  objects  were  con- 
solidated :  the  royal  falconer,  ailer  a  prolongation  of  the 
sport,  got  his  prey;  the  hawks  were  rewarded  with  their 
pgrtion  of  the  entrails. 
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this,  instead  of  reproach  and  odium,  would,  if 
newed  in  the  character  of  a  means  to  an  end, 
(abstraction  made  of  the  end)  be  considered  as 
an  exertion  of  ingenuity  worthy  of  praise. 

Are  not  Rorai;sh  inquisitors  men?  Do  not 
Ibey  eat  and  drink?  Is  that  a  reason  why  Pro- 
testant:^  should  do  neither?  In  all  courts,  well 
or  ill  organized,  in  which  justice,  or  what  passes 
Ibr  it,  is  well  or  ill  administered,  must  not  there 
be  a  multitude  of  features  in  common  ?  The 
buaness  is,  to  distinguish  the  good  ones  from 
tbe  bad ;  and  where,  upon  the  whole,  the  result 
^spears  vicious,  to  observe  in  what  part  of  the 
J^^  system  the  defect  lies,  the  substantive,  or 
tbe  adjective :  whether  the  means  employed 
are  in  themselves  bad,  or  bad  only  in  respect 
of  the  badness  of  the  end. 

II"  the  ends  pursued  are  mischievous,  the 
peans  employed  in  the  pursuit  of  them  can- 
KdC,  in  so  far  as  they  are  fit  for  the  purpose, 
bat  be  likewise  mischievous.  But  upon  which 
of  tbe  two  objects,  in  this  case,  is  the  mischief 
to  be  charged  ?  Not  upon  the  means,  surely, 
but  upon  the  ends.  Of  the  means,  nothing 
more  can  rationally  be  required,  than  that  they 
iball  be  such  as  shall  not  be  productive  of  any 
mij^hief,  other  than  that  which  results  from 
'ir   subserviency  to  the  ends.      If  you  are 

jtermined  upon  war,  take  care  that  it  be  not 
without  good  cause :  but  think  not, — no  man 
ibat  ever  acted  in  the  character  of  a  statesman 
ever  yet  thought,  was  ever  weak  enough  to 
imagine,  so  much  as  in  a  dream,  —  that  the 
strength  of  his  army  could  ever  take  any  thing 
from  the  goodness  of  his  cause. 

The  perfection  of  a  sword  is  in  its  sharpness: 


248 


EXCLUSION. 


IBooc  IX. 


the  sharper  it  is,  if  employed  against  tVicads, 
the  more  mischief  it  would  do :  would  this  be 
a  reason  for  discarding  the  use  of  sharp  swords, 
and  using  none  but  what  had  been  blunted  ? 
No !  the  dictate  of  reason  is,  let  your  sword  be 
sharp,  the  sharper  the  better;  but  take  care 
not  to  wound  a  friend  with  it. 

In  tlie  hands  of  an  assassin,  as  in  the  hands 
of  a  constable,  an  oaken  stafi'  will  give  a  harder 
blow  than  a  deal  one :  but  on  that  account 
would  it  be  reasonable  to  say,  that,  bulk  for 
bulk,  and  shape  for  shape,  an  oaken  staft'  was 
a  worse  weapon  than  a  deal  one  / 

What  cannot  be  denied,  is,  that  if  it  were 
possible  to  keep  all  oaken  staves  out  of  the 
hands  of  malefactors  of  every  description,  put- 
ting deal  ones  in  their  room,  and  giving  to 
constables  the  exclusive  use  of  oaken  staves, 
the  effect  would  be  a  desirable  one.  Pursuing 
the  allusion, — to  give  the  benefit  of  the  admis- 
sion of  self-convicting  evidence  to  him  whose 
aim  it  is  to  give  execution  to  bad  laws,  would  be, 
t  may  be  said,  to  take  the  deal  staff  out  of 
the  hand  of  the  malefactor,  and  add  to  his 
jMJwer  of  doing  mischief  by  the  substitution  of 
the  oaken  one.  But  there  would  be  the  greatest 
possible  incongruity  in  saying,  such  and  such 
laws  shall  not  have  the  benefit  of  self-convicting 
evidence,  such  and  such  others  shall.  The 
laws  to  which  this  benefit  is  denied,  are  they 
good  laws?  then  why  put  it  out  of  your  power 
to  execute  them  ?  Are  they  bad  laws  ?  then 
why  are  they  suffered  to  subsist  ? 

Seeing  the  two  descriptions  of  persons  whose 
interest  is  served  by  the  exclusion  put  u|)on 
this  species  of  evidence,  viz.  evil-doers  of  ail 
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sorts,  and,  under  the  technical  system,  law- 
yers of  all  sorts,  in  the  character  of  their  natu- 
ral accomplices,  partners,  and  abettors, — we 
|«ee  the  two  descriptions  of  persons  in  whom 
the  exclusionary  rule  beholds  its  natural  and 
indefati^ble  adherents,  advocates,  and  sup- 
porters. But  in  the  fraternity  of  lawyers,  we 
behold  the  only  persons  who  are  in  the  habit 
of  speaking,  the  only  persons  who,  if  their 
words  are  to  be  taken  for  it,  ever  are  or  can  be 
sufficiently  well  qualified  to  speak,  in  the  cha- 
racter of  censors,  in  the  way  of  approbation  or 
disapprobation  of  any  existing  rule  of  law :  the 
persons  of  whom,  speaking  of  the  matter  of  fact, 
it  must  be  confessed  (how  much  reason  soever 
there  is  for  wishing  that  it  were  otherwise),  that 
it  is  of  their  voice  that  on  this  subject  the  pub- 
lic voice  is  composed. 

Here  then,  considering  the, propriety  of  the 
rule  as  a  question  to  be  tried  at  the  bar  of  the 
public,  here  is  a  question  to  be  tried,  and  to  be 
tried  and  decided  upon  scientific  evidence :  and 
the  persons  of  whose  testimony  this  body  of 
evidence  is  composed,  are  all  of  them  persons 
who,  considered  in  the  character  of  witnesses, 
speak  under  the  bias  of  a  sinister  interest. 

These  self-hired  witnesses,  speaking  thus  by 
thousands,  all  of  them  in  the  same  strain ;  and 
amongst  them  so  many,  each  of  whom  is  in 
possession  (and  in  the  continual  exercise)  of  the 
faculty  of  giving  that  sort  of  official  judicial 
testimony  which  has  been  rendered  absolutely 
conclusive,  no  testimony  on  the  other  side 
being  suffered  to  be  delivered ;  can  it  be  mat- 
ter of  wonder,  if  the  judgment  of  the  unbiassed 
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part  of  the  public  should  by  such  a  torrent  be 
overborne  and  misled  ? 

Again ;  can  it  be  matter  of  wonder,  if  a  non- 
lawyer,  making,  in  the  character  of  an  occa- 
sional speculator,  an  accidental  excursion  upon 
this  ground,  upon  ground  lying  thus  within 
the  acknowledged  demesne  of  lawyers,  should 
join  without  reflection  in  the  cry,  recognizing 
(as  is  so  natural)  in  the  unanimous  suffrage  of 
such  a  multitude  of  counsellors,  the  voice  of 
truth,  as  well  as  the  means  of  safety  ?  And 
thus  it  is  that  in  this,  as  well  as  so  many  other 
parts  of  the  field  of  jurisprudence,  the  public 
voice  is  composed :  the  principal  parts  by  a  set 
of  hired  performers  ;  the  chorus  by  a  band  of 
dupes  in  the  character  of  amateurs. 


Sect.  IV. — History  of  the  rule  excluding 

self-criminative  evidence. 

The  authorities  on  this  subject  present,  as 
usual,  darkness  visible  :  but,  where  the  subject 
presents  nothing  better,  even  to  see  that  every 
thing  is  dark,  is  more  satisfactory  than  not  to 
see. 

The  earliest  dicta  which  the  industry  of 
Viner  could  discover,  are  of  no  earlier  a  date 
than  the  thirty-second  of  Elizabeth.  Here 
we  behold,  and  for  the  first  time,  the  maxim 
which,  with  its  variautes,  has  since  become  so 
famous  :  Nemo  tenetur  seipsuin  prodere ;  in  later 
times,  accusare. 

It  presents  itself  in  two  abnost  contiguous 
cases :  the  first,  according  to  the  date  given  to 
it,  is  in  the  thirty-second  year  of  Elizabeth,  id 
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the  Common  Pleas ;  the  report  by  Leonard : 
the  other,  in  the  thirty-second  and  thirty-third 
year  of  the  same  reign,  in  Michaelmas  term,  in 
the  KLing's  Bench ;  two  reporters  here,  Cooke, 
irw^ards  judge,  and  Serjeant  Moore. 
m  both  cases,  it  was  an  impertinence :  in 
cases,  the  assertion  conveyed  by  it  was  a 
torious  falsity.  In  the  only  case  in  which 
lecision  appears  to  have  been  given,  (for  in 
earliest,  the  Common  Pleas'  case,  time  was 
taken  for  decision,  and  none  reported),  the  de- 
cision could  not  have  turned  upon  the  rule. 

In  both  cases,  the  shape  in  which  the  cause" 
came  before  the  court  was  that  of  a  motion  for 
mwrit  of  prohibition  to  be  directed  to  the  eccle- 
tiastical  court,  on  the  ground  of  pra^tergression 
of  jurisdiction :  in  both  cases,  the  alleged  prae- 
tergression  consisted  in  sustaining  a  suit  for 
'incontinence,  proceeding  therein  by  an  endea- 
Tour  to  examine  the  defendant  upon  his  oath : 
m  the  court  in  which  a  decision  was  pronounced, 
Ike  prohibition  was  granted. 

But  in  that  case  the  decision  had  no  need  of 
any  such,  or  any  other,  general  maxim,  true  or 
fiJiie.  In  any  other  sorts  of  causes  than  the 
two  particularly  specified  (viz.  matrimonial  and 
icstamentary),  administering  an  oath  to  the 
dc^ndant  was  a  practice  expressly  interdicted 
to  ihiit  court,  by  two  writs  that  are  still  to  be 
foond  in  the  Registrum  Brevium ;  the  book  of 
the  highest  authority  of  any  that  compose  the 
library  of  jurisprudential  law. 

Yet,  in  neither  case  is  any  intimation  given 
any  reference,  made  by  either  court  or  coun- 
J,  to  this  most  irrecusable  of  all  authorities  : 
neither  in  the  case  in  which  it  was  conformed 
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to,  and  the  prohibition  issued  accordingly,  nor 
which  nothing  was  done. 


the 


prior 


in 

in  this  prior  case,  the  reporter  (Leonard)  gives 
indeed  a  reference,  but  apparently  as  from 
himself;  and  then  not  to  that  authoritative 
repository  of  judicial  documents,  but  to  Fitz- 
herbert's  Commentary  on  it. 

Being  probably  as  yet  without  a  precedent, 
the  application  that  had  been  made  to  the  infe- 
rior court,  the  court  of  Common  Pleas,  in  the 
case  above  referred  to,  had  produced  nothing 
but  doubts.  The  application  thus  made  to  the 
superior  court,  the  court  graced  in  intendment 
of  law  by  the  presence  of  the  king  hwueij\  its 
subordinate  having  no  presence  higher  than  that 
of  the  khigy  without  any  such  adjunct,  to  boast 
of,  had  a  more  successful  issue.  Heartened  up 
by  the  authority  and  the  Latin  of  her  majesty's 
attorney-general,  the  great  Sir  Edward  Coke, 
they  pronounced  boldly  that  no  such  proditio 
should  take  place. 

Leaving  out  of  the  question  technical  and 
supernatural  causes,  and  looking  out  for  natu- 
ral psychological  ones,  two  present  themselves 
as  competent,  one  or  both  of  them,  to  the  pro- 
duction of  this  effect.  One  was,  jealousy  of 
the  power  of  these  spiritual  rivals  ;  another,  a 
sort  of  personal  and  prudential  apprehension  of 
the  lengths  to  which  such  impertinent  curiosity, 
if  unchecked,  might  extend  itself,  on  ground  of 
such  peculiar  delicacy. 

I.  In  their  anxiety  to  obtain  custom,  and  to 
make  the  most  of  it  when  obtained,  the  courts 
of  common  law  had  concurred,  in  the  manner 
above  explained,  in  giving  encouragement  to 
mendacity,  by  exempting  from  the  obligation  of 
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an  oatli,  and  thence  from  the  punishments  (re^ 
Jio^ous,  moral,  and  at  length  political*)  attached 
to  the  breach  of  it,  the  testimony  of  parties  for 
or  against  themselves.  Equity,  spying  in  this 
deficiency  an  inlet  opened  to  successful  rivalry, 
had  taken  upon  herself  to  withdraw  this  license 
from  the  defendant's  side  of  the  cause,  thereby 
giving  to  the  plaintiff  the  till  then  unexpe- 
rienced advantage  of  the  defendant's  self-dii*- 
serving  testimony.  The  jurisdiction  of  equity 
had  not,  however,  ventured  to  extend  itself 
beyond  the  civil  class  of  causes,  nor  in  that  to 
the  whole  extent  of  the  field  of  jurisdiction. 

The  advantage  thus  possessed  by  equity,  one 
of  the  branches  of  English  Rome- bred  judica- 
ture, had  all  along  been  possessed  by  another 
branch,  the  ecclesiastical.  But  from  some  un- 
certain, though  at  any  rate  early  period,  a  reso- 
lution had  been  taken  by  the  common  law 
courts,  that  the  jurisdiction  of  the  ecclesiasti- 
cal courts,  so  far  at  least  as  it  was  to  be 
enforced  by  the  examination  of  parties  upon 
oath,  should  not  extend  to  any  otlier  causes 
than  such  as  came  under  the  denomination  of 
testamentary  and  matrimonial  causes.  In  the 
Registrum  Brevium,  a  writ,  accordingly,  is  to 
be  found,  in  which  the  limitation  thus  put  to 
the  jurisdiction  of  these  courts  is  assumed. f 
Moreover,  Fitzherbert,  in  his  Commentary  on 


•  In  the  Star-chamber,  from  the  time  of  Hen.  VIL 
+  Registrum  Brevium,  (o.  36.  6  tit.  Prohtbitiones 
Rex  vicecomiti  salutem.  Pnaecipimus  tibi  quod 
non  permittas  quod  aliqui  laici  ad  citationcm  talis 
episcopi  aliquo  loco  conveniaiit :   dc  cetero,  ad 
aliquas  recognitiones  faciendum  vel  sacraraentuin 
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the  Registrum  Breviura,  takes  notice  of  this 
same  limitation  and  these  same  terms.*  Not 
that  the  limitation  has  been  adhered  to  in  prac- 
tice:  for  to  this  hour,  the  jurisdiction  of  those 
courts,  together  with  the  power  included  in  it< 
of  taking  such  examinations  as  above,  has 
much  wider  range. 

Ever  since  an  early  period  of  the  reign  of 
Henry  VII.,  a  court  had  existed,  long  known 
by  the  name  of  the  Court  of  Star-chamber,  (a 
court  of  criminal  jurisdiction,  and  that  to  a  vast 
extent),  in  which  the  power  of  examining  the 
defendant  upon  oath  had  all  along  been  exer- 
cised.f 

During  the  whole  of  the  reign  towards  the 
close  of  which  the  oracle  was  delivered,  this 
court  had  been  a  busy  one.  In  every  one  of 
the  several  reports,  it  is  delivered  in  the  form  of 
a  general  or  universal  proposition  ;  no  excep- 
tion, or  intimation  of  any  exception,  being 
annexed  to  it.  Taking  it  thus  as  it  stands, 
it  was,  in  respect  of  verity,  exactly  upon  the 
footing  of  a  proposition  denying  that  the  sun 
ever  shone  at  noon-day. 

At  that   time   of  day,  the   Court   of  Star- 

preestandum,  nisi  in  casibus  matrimoniaiibus  ct     veniant 
testaraentariis.     T.  &c.  wcx^iikk.  , 

Rex  vicecomiti  salutem.  Pone  per  vadium,  &c. 
talem  episcopum,  quod  sit  coram  jusdciariis  nos- 
Iris,  &c.  ostensurus  quare  fecit  summoveri,  et  per 
censuras  ecclesiasticas  distrin^i   laicas  personas,   vel   I 
homines  et  feminas,    ad  coroparendum  coram  eo,  ad  p; 
standum  juramentura  pro  voluntate  sua,  ipsis  invitis,  in  gra' 
preejudicium  coroneB  et  dignitatis  noslrte  regiee,  necnon  con! 
consuetudinem  regni  nostri.     Et  habeas  ibi,  Sic. 

*  Fiuh.  Nat.  Brev.  p.  91.  [41.] 

t  Ann.  Dyer.  288:  Easter,  12  EUz. 
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imber,  though  since  abolished,  rested  upon 
firm  a  foundation  as  any  other  of  the  courts : 
the  decisions  pronounced  were  as  uncontested 
r,  as  those  of  any  other  court :  in  that  cha- 
rter they  are  reported  by  all  the  reporters, 
iDdiscriminately  with  those  of  the  several  other 
courts.  Being,  under  the  tyrannical  and  ex- 
tortious  reign  of  Henry  VII.,  instituted  to  serve 
as  a  new  and  more  powerful  instrument  of  the 
crown,  unclogged  by  juries,  it  was  all  along  an 
opecial  favourite. 

Against  the  power  of  such  a  court,  a  power 
the  exercise  of  which  was  every  day's  practice, 
it  may  be  imagined  of  what  use  or  avail  could 
be  this  or  any  other  proposition,  though  couched 
m  ever  such  good  Latin,  denying  the  existence 
of  it. 
The  oracle  is  of  the  rhetorical  cast,  which 
much  as  to  say,  in  the  natural  style  of 
» :  and  having,  as  it  was  probably  de- 
nned to  have,  any  one  of  half  a  dozen  mean- 
hkg^t  whichever  happens  to  be  most  convenient 
lo  the  purpose,  it  is  in  proportion  guarded 
against  the  misfortune  of  seeing  its  truth  dis- 
proTed.  But  if  the  import  of  it  be,  that  no 
question  shall  be  put  to  a  man,  the  answer  of 
which,  if  true,  may  tend  to  his  conviction,  the 
truth  of  it  stands  further  disproved  by  the  then 
and  still  existing  every  day's  practice  of  another 
wort  of  court,  I  speak  of  the  court  established  by 
the  statute  of  Philip  and  Mary,  the  court  consist- 
ing of  a  single  justice  or  any  number  of  justices 
of  the  peace,  for  the  purpose  of  taking  the  pre- 
paratory examination  of  the  defendant  and 
others,  antecedently  to  the  trial  by  jury,  in 
the  case  of  felonies.     At  the  institution  of  this 
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preparatory  judicature,  the  Star-chamber,  with 
its  practice  of  examioing  the  defendant,  beiug 
in  full  vigour,  and  no  restrictive  direction  given, 
what  could  be  the  intention  of  the  legislature 
but  that  the  mode  of  examination  pursued  every 
day  in  the  Star-chamber  (not  to  speak  of  the 
nursery  -  chamber,  and  every  other  room  in 
which  common  sense  was  listened  to)  should 
be  pursued  ?  The  examination  of  the  supposed 
felon  was  to  be  taken :  but  to  what  end  take 
his  examination,  or  the  examination  of  any 
other  person,  but  to  find  out  the  truth,  mean- 
ing, of  course,  the  whole  truth?  **  The  evi- 
"  dence  you  shall  give,  shall  be  the  truth,  the 
**  whole  truth,  and  nothing  but  the  truth  :'r 
such  is  the  direction  given,  probably  at  that 
time,  certainly  at  the  present  time,  to  every 
sort  of  person  when  examined  in  the  character 
of  a  witness.  What  reason  lor  supposing  it  so 
much  as  possible,  that,  in  the  reign  of  Philip 
and  Mary,  when  (in  imitation  of  the  course 
which  the  retainers  of  the  Spanish  monarch  had 
seen  pursued  all  over  Europe)  direction  was 
given  for  extracting  the  testimony  of  the  de- 
fendant, any  wish  so  silly  should  have  been 
entertained  as  that  so  much  of  the  truth  as 
should  tend  to  his  conviction,  that  is,  to  the 
only  direct  end  and  object  of  the  suit,  should 
be  left  out  of  it  ? 

Oh !  but  (says  somebody)  the  practice  ac- 
tually is,  under  this  act,  to  be  cautious  of 
extracting  from  tlie  defendant  any  testimony 
the  tendency  of  which  may  be  to  his  prejudice ; 
and  even,  lest  any  such  testimony  should  es- 
cape him  unawares,  to  give  him  warning  to 
keep  his  lips  well  closed.     I  can  very  easily 


believe  it :  viz.  so  often  as,  and  no  oftener  than, 
^tbe  eyes  of  the  examining  justice,  the  general 
of  humanity,  and  the  popularity  to  be 
fnned  by  it,  is  of  more  value  to  him  than  the 
advantage,  public  and  personal,  attending  the 
diicovery  of  the  truth  in  that  individual  in- 
rtance.  But  the  question  at  present  is,  not 
wliat  is  the  practice  of  modern  times,  but  what 
was  the  practice  of  those  early  times ;  viz.  in 
tbe  reign  in  which  this  effusion  of  learned 
ikeloric  is  first  known  to  liave  made  its  ap- 
pearance ?  To  understand  this,  if  it  be  worth 
inderstanding,  turn  to  the  State  Trials ;  turn 
(0  *'  e  of  Udal,  the  puritan  minister,*  pro- 

*{.  rid  teased  to  death,  in  the  style  of  the 

Snanish  Inquisition,  in  those  days  of  supposed 
hberty.  Observe  there  eight  person- 
*Bnd  among  them  two  peers  and  great 
oficers  of  state,  a  bishop,  a  chief  justice  of 
tbe  King's  Bench  or  Common  Pleas,  the  chief 
jattice  taking  the  lead  (between  three  and  four 
BODths  before  the  emanation  of  this  writ),  all 
pvessing  him,  urging  him  by  threats  and  pro- 
woBtB  to  take  an  oath,  for  the  purpose  of  having 
Us  testimony  extracted  from  him :  he  saying 
tittt  he  had  already  been  punished  upon  such 
leitimony,  and  (that  he  might  not  tall  into  the 
tuoe  scrape  again)  declining  to  take  the  oath. 

Tlie  guilt  imputed  consisted  in  the  writing 
i0d  publishing  of  a  book,  in  which  the  truth  of 
his  religious  persuasion  was  maintained .  Assum- 
ia^  this  to  be  guilt,  his  guiltiness  is  out  of  all 
dbpiite  :  in  the  relation  we  have  of  the  pro- 
Iceedings  (for  it  is  his  relation)  he  avows  it. 


Mrte  Triab,  voL  i.  pp.  167—188  :  32  Eliz.  July  24,  1590. 
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What  evidence  more  satisfactory  could  have 
been  E^iven  of  it,  than  his  inability  to  deny  it 
with  any  prospect  of  success  ?  Here,  then,  was 
no  injustice  :  of  what  injustice  there  was  (and 
sure  enough  there  was  no  want  of  injustice),  the 
seat  was  in  the  substantive  branch  of  the  law : 
it  consisted  in  the  converting  into  a  capital 
crime  the  act  of  him  who  makes  known,  to  use 
the  words  of  Scripture,  '*  the  reason  of  the  faith 
that  is  in  him." 

Thus,  then,  is  it  with  this  famous  aphorism : 
at  the  time  when  first  delivered,  it  was  sent  out 
in  diametrical  opposition  to  notorious  truth. 
Eut  ha\ing  once  found  its  way  into  the 
books,  there  it  lay  i?i  petto,  in  a  dormant  state, 
ready,  under  a  favourable  set  of  existing  cir- 
cumstances, like  a  fly  bottled  up  in  spirits,  to 
be  revived  at  any  time.  When  first  bniught 
out  to  view,  we  have  seen  it  in  the  condition  of 
**  the  stone  which  the  builders  rejected:"  we 
see  it  now  triumphant,  in  the  state  of ''the  head- 
stone of  the  corner." 

At  the  time  when  brought  out.  to  what  pur- 
pose was  it  brought  out  ?  To  the  purpose  of 
displaying  the  rhetoric  and  the  latinity  of  the 
phoenix  of  the  law.  To  the  purpose  of  the 
cause,  it  was  altogether  useless :  the  object  of 
the  application  was,  to  quash  the  proceedings 
of  the  Ecclesiastical  Court,  on  the  ground  of 
excess  of  jurisdiction  :  to  prove  the  excess, 
nothing  more  was  necessary  than  a  reference 
to  the  lawyer's  gospel,  the  register  of  writs. 
What  could  have  occasioned  the  time  taken  for 
advlsat'wn,  is  beyond  conjecture. 

But  though,  in  the  unlimited  latitude  •* 
to  it,  the  maxim  was  widely  and  no 
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untrue;  yet,  from  that  bad  authority,  and  the 
good  but  unnoticed  authority  (the  writs  in  the 
register),  taken  together,  there  seems  reason 
enough  to  conclude,  that  at  common  law,  on 
all  trials  in  which  juries  bore  a  share,  the  prac- 
tice of  administering  an  oath  to  the  defendant, 
and  therefore  putting  questions  to  him  (and 
particularly  in  criminal  causes),  had  never  been 
in  use.  For  in  both  the  writs,  the  stress  of  the 
censure  is  laid  on  the  administration  of  the  oath; 
and  in  the  latter  it  is  expressly  stated  as  being 
contrary  to  the  custom  of  the  nation. 

If,  then,  the  application  of  it  had  been  con- 
fined to  that  part  of  the  law  designated  on 
some  occasions  by  the  name  of  the  common 
law,  viz.  the  practice  of  the  common  law 
courts,  the  truth  of  the  majtim  appears  in- 
dubitable ;  at  least  so  far  as  concerns  the  non- 
administration  of  an  oath  to  the  defendant,  in 
pases  deemed  to  belong  to  the  class  of  criminal 
cases,  and  subjected  to  the  cognisance  of  a 
jury. 

But  in  the  maxim,  nothing  is  said  about  the 
oath :  it  goes  further,  and,  in  as  far  as  any 
determinate  signification  can  be  put  upon  it, 
it  puts  an  equally  decided  negative  upon  the 
practice  of  putting  particular  questions  to  the 
defendant,  with  or  without  the  oath.  But  on 
this  head  we  are  left  altogether  to  seek  for  evi- 
dence. Because  no  oath  was  administered  to 
the  defendant,  it  follows  not  by  any  means  that 
no  particular  questions  were  put  to  the  de- 
fendant. In  capital  cases,  to  the  witnesses 
called  by  the  defendant  no  oath  was  adminis- 
tered till  more  than  a  century  after;  yet  wit- 
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Hfflaee  for  the  defendant,  and  those,  too,  speak- 
'mg  in  answer  to  particular  questions,  could  not 
but  have  been  heard. 

In  those  dark  times,  iu  which  moral  conduct 
was  so  much  worse,  and  terror  derived  from 
supernatural  sources  so  much  stronj^er  and 
more  prevalent,  than  at  present,  the  ceremony 
of  an  oath  appears  to  have  been  a  tremendous 
bugbear ;  so  tremendous,  that,  by  this  consider- 
ation concurring  with  others,  a  doubt  presents 
itself  whether  originally  an  oath  used  to  be  ad- 
ministered at  all  to  witnesses  in  any  causes, 
civil  or  criminal,  on  the  plaintiff's  any  more 
than  on  the  defendant's  side. 

In  the  treatise  penned  by  Chief  Justice 
Brittou,  uuder  Edward  L,  and,  upou  the  face 
of  it,  purporting  to  constitute  a  code  of  law 
sanctioned  by  that  kind's  authority,  much  is 
said  of  perjury.  But  the  crime  there  spoken 
of  is,  throughout,  the  crime  of  the  judge,  or 
other  ofhcial  person  ;  nowhere  the  crime  of  the 
witness. 

Subsequently  to  the  statute  of  the  fifth  of 
Klizabeth  (the  first  statute  by  which  punish- 
ment was  annexed  to  testimonial  perjury),  cases 
relative  to  perjury  occur  in  plenty  in  the  books; 
antecedently  to  that  point  of  time  I  cannot  find 
one. 

Investigating  a  point  of  this  sort  is  groping  in 
thick  darkness.  Books  of  reports,  confined  in 
their  subject-matter  to  transactions  at  trials 
before  a  jury,  are  but  of  yesterday ;  in  no 
instance,  in  any  of  the  report  books  containing 
the  accounts  of  legal  transactions  of  a  cf 
prior  to  the  above,  is  any  account  o'' 
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trial  to  be  found :  add,  nor  (in  relation  to  any 
if  the  points  here  in  question)  of  any  transac- 
lion  carried  on  in  the  course  of  any  such  trial. 

Of  an  account  of  the  proceedings  in  any  trial 
before  a  jury,  of  a  date  prior  to  that  here  in 
question,  the  only  example  extant  is  of  the 
date  of  1654  ;  about  nine  years  prior  to  the  date 
of  this  statute.  It  is  the  trial  of  Sir  Nicholas 
Throckmorton  for  treason,  in  the  first  year  of 
^Queen  Mary  :  for  treason  supposed  to  be  com- 
mitted by  participation  in  the  insurrection  for 
.which  Sir  Thomas  Wyat  had  suffered  death. 
'It  is  reported  from  Hollinshed's  Chronicle; 
and  the  discourses  (as  reported)  wearing  the 
ime  dramatic  form  as  on  a  modern  trial,  the 
'words  appear  upon  the  face  of  them  to  have 
been  taken  down,  as  if  in  short  hand,  from  the 
mouths  of  the  interlocutors. 

Besides  a  variety  of  interesting  partictilars 
having  no  immediate  relation  to  the  present 
subject,  it  affords  very  material  information  in 
relation  to  two  points  that  have  here  been 
brought  to  view. 

1 .  In  the  first  place,  not  only  is  the  defendant 
beard  in  his  own  defence,  at  his  own  instance, 
but  questions  upon  questions  are  put  to  him 
without  reserve,  in  the  same  manner  as  if  to 
any  extraneous  witness  :  questions,  having  as 
ilainly  for  their  object  the  extracting  answers 
of  a  nature  to  criminate  him,  and  lead  to  his 
conviction,  as  any  questions  which  a  man,  aim- 
ing professedly  at  that  object,  could  devise. 

Answer  given  directly  and  in  detail :  not  a 
question  objected  to :  no  complaint  of  the  il- 
legality, or  so  much  as  the  hardship  of  the 
practice. 


262 


EXCLUSION. 


[Book  IX.'  .1 


2.  In  the  next  place  (what  bears  directly 
upon  the  point  here  in  question),  it  affords  no 
slight  reason  for  suspecting,  that  at  this  time 
(in  capital  cases  at  least)  the  practice  of  ad- 
ministering an  oath  to  a  witness  for  the  pro- 
secution, was  either  a  novel  proceeding,  or 
a  ceremony  the  performance  of  which  was 
optional  on  the  part  of  the  judge, 

A  written  confession  made  by  Cutlibert 
Vaugban,  a  man  already  convicted  of  the 
same  treasonable  conspiracy  as  that  of  which 
the  defendant  Throckmorton  stood  indicted, 
(Vaughan  still  living  and  producible),  had  been 
read  in  the  first  instance ;  a  proceeding  alike 
repugnant  to  the  manifest  principles  of  reason 
and  justice,  and  to  the  present  practice.  Then 
ensues  the  following  dialogue.* 

*•  AUoiHcy-Gtiicral.  Why,  will  you  deny 
"  tliis  matter?  You  shall  have  Vaughan  to 
*•  justifie  this  here  before  you  all,  and  confirm 
•*  it  with  a  booke  oth. 

**  ThiyK'kmorton.  He  that  hath  said 
••  lycd,  will  not,  being  in  this,  stick  to  st 
*•  and  lye. 

"  Tkm  was  Cuthbert  Vaughan  brought  u 
**  tkc^pemamrt, 

**  StmhU  or  Sa/MI,  [Clerk  of  the  Crown] 
*^  How  sny  yoa,  Cuthbert  Vaughan,  is  this 
**  your  own  confession,  and  will  you  abide  by 
**  iill  UmI  is  liere  written  I 

**  Vm^k^im.    Let  me  see  it  and  I  will  tell 

*^  TWitt  )u»  confessioa  was  shewed  him. 

Byoanae  you  of  the  jury  the 
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better   may  credite   him,   I   pray  you,  my 
lords,  let  Vaughan  be  sworne. 
**  Then  was  Vaughan  sworne  on  a  booke  to 
say  nothing  but  the  truth."* 
Written   confessions    and    hearsay   evidence 
produced  of  the  supposed  testimony  of  other 

'  I  mention  the  above  but  as  a  suspicion,  and  no  more. 

'"What  is  beyond  dispute  is,  that  the  ceremony  of  putting 
the  convict  witness  to  his  oath  was  considered  as  optional. 
But  it  might  be  that  it  was  Jiot  considered  as  optional,  any 
otherwise  than  a*  attached  to  tlie  act  of  producing  the  man 
to  be  examined  in  the  character  of  a  witness ;  and  tliat,  sup- 

l^posiing  him  produced  and  about  to  be  examined  in  that  cha- 
racter, the  performance  of  the  ceremony  was  indispensable. 

Such  is  the  construction  that  a  reader  of  modern  times, 
whose  sxirraises  and  expectations  are  influenced  by  the  jn- 

kvariable  tenor  of  modem  usage,  would  naturally  be  led  to 
adopt  in  preference. 

Ou  the  other  hand,  the  passages  which  appear  to  lend 

^more  or  less  countenance  to  the  opposite  interpretation  are 

''not  altogether  without  their  weight. 

**  You  shall  have  Vaughan  to  justific  this  ....  and  con- 
"  firm  it  by  a  booke  oth."  Here  we  see  the  proffered 
justification,  i.  e.  vivd  voce  testification,  mentioned  in  the  first 
place,  and  of  the  oath  a  distinct  mention  made,  as  if  it  were 
a  security  that  might  have  been  superadded  or  not  to  the 
security  afforded  by  the  confrontation  and  tlie  examination ; 
just  as  the  act  of  producing  the  man  for  these  purposes  might 
itself  have  been  performed  or  declined  at  pleasure. 

So  much  for  the  proffer  made  of  the  ceremony  :  observe 
now  the  account  given  of  the  performance  of  it.    "  Then  was 

I**  Vaughan  sworne  on  a  booke  to  say  nothing  but  the  truth." 
Upon  the  face  of  this  account,  has  not  the  ceremony  some- 

[vhat  of  the  air  of  a  novel  practice?  not  the  book,  but  a  book. 
By  the  article  the,  an  implied  reference  would  have  been  to 

(nsage,  to  usage  as  established;  but  v;hether  invariably  ad- 
hered to  or  not  would  still  have  been  another  question.  But 
the  article  is  not  the,  but  a :  as  if  the  sort  of  book,  not  being 
fixed  by  usage,  was  scarcely  known.  In  a  modern  trial,  now 
that  the  previous  administration  of  an  oath  is  a  practice  so 
completely  in  course,  is  any  such  language  ever  made  use  of 
for  the  expression  of  the  fact  ? 
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pHersons,  producible  and  yet  not  produced.  Ex- 
clusion put,  and  without  the  shadow  of  a  pre- 
tence, upon  the  testimony  of  a  person  then 
present,  and  whose  testimony  had  been  called 
for  by  the  defendant.  Acquittinjr  him,  the 
jury  were  prosecuted  for  it  in  the  Chamber, 
and  punished  by  ruinous  fines. 

Execrably  flagitious  in  these  and  other  re- 
spects, the  proceedings  were  not  the  less  legal. 
If  the  station  of  judge  does  not  give  legality 
to  the  proceedings  of  him  who  acts  in  it,  how 
can  any  proceedings  be  legal  ?  Here  we  have 
the  chief  justice  of  the  King's  Bench,  another 
judge  of  the  same  court,  a  judge  of  the  Com- 
mon Pleas,  a  master  of  the  rolls,  and  a  master 
of  the  Court  of  Wards  and  Liveries,  all  learned, 
in  the  law  sense;  besides  a  couple  of  peers,  and 
as  many  privy  counsellors,  the  lord  mayor  of 
London,  and  a  knight;  all  sitting  at  Guildhall 
as  commissioners. 

Illegal  ?  Oh  yes,  if  irreconcilable  to  an  an- 
tecedent series  of  uninterrupted  practice :  but 
in  this  instance  there  Ls  not  a  single  case  to 
which  it  can  be  opposed.  It  is  the  only  one 
we  have.* 

*  Sir  Edward  Coke,  eminent  already,  though  not  yet  in 
office,  was  the  counsel  by  whom,  in  one  at  least  (viz.  the 
latter)  of  the  occasions  above  mentioned,  the  impressive 
maxim,  itemo  tenetur  seipsum  prodere,  was  displayed.  He  was 
already  in  existence,  though  not  more  than  five  years  old, 
when  this  trial  (we  have  seen  how  remarkable  a  one)  took 
place. 

Saturated  as  he  was,  and  super-saturated,  with  law  learning, 
was  it  natural  that  a  case  of  such  importance,  a  case  in  point, 
in  the  history  of  his  own  time,  should  have  been  a  secret  to 
him  ?  But  Coke,  as  inaccurate  as  he  was  garrulous,  was 
ready  at  any  time  to  entertain  the  public  with  the  first 
runnings  of  his  thoughts. 
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No  practice  could  come  in  worse  company, 
[than  the  practice  of  putting  adverse  questions 
[to  a  party,  to  a  defendant,  and  in  a  criminal, 
►a  capital  case,  did  in  that  instance.  If,  how- 
ever, the  practice  be  itself  subservient  to  the 
ends  of  justice,  the  having  been  resorted  to 
rill  company  with  others  of  an  opposite  tend- 
ency, is  a  circumstance  which,  how  natural 
[a  cause  soever  for  reprobation,  can  never  be 
{a  just  one. 

Where  no  oath  has   been  taken,  false  and 
lendacious  testimony  there   may   be   in   any 
[quantity,  but  perjury  there  cannot  be.     The 
luses  have  been  seen,  by  which  a  suspicion 
'at  least  is  induced,  that  the  practice  of  ad- 
ministering oaths    to   witnesses,    and    conse- 
iiquently   the    possibility   of  committing    testi- 
[monial  perjury,   was,   at  the  time  of  passing 
I  the  earliest  of   the   statutes   relative    to  this 
offence,   of  no  very   ancient  date.     If  so,   it 
could  not  be  true,  that  "perjury"  in  a  witness 
was  "  punishable"  (to  use  the  words  of  Lord 
Coke)  *'  by  the  common  law."* 

True  it  is,  that  in  that  same  passage  he  gives 
us  the  history  of  a  case,  (a  Star  Chamber  case) 
tenth  of  James  I.,  A.D.  1612,  in  which  it  was 
resolved  that  perjury  in  a  witness  was  punish- 
able at  common  law.     But  the  very  fact,  that 
a  resolution  to  that  effect  was  at  that  time 
necessary  to  be  passed,  serves,  I  must  confess, 
[to  strengthen  the  suspicion  suggested  by  the 
former  considerations,   that  it   was   not   true. 
[If,  antecedently  to  the  statute,  the  punishment 
|of  perjury  had  (elsewhere  at  least  than  in  the 


•3  Inst.  164. 


266 


EXCLUSION. 


IBooK  IX. 


Star  Chamber)  ever  been  exemplified,  the  oc- 
casions would  have  been  too  frequent  to  leave 
the  matter  involved  in  any  such  doubt  as  it 
could  require  an  express  resolution  to  re- 
move. 

To  what  purpose,  then,  be  at  the  pains  of 
resolving  that  perjury  was  punishable  at  com- 
mon law,  fifty  years  after  the  passing  of  the 
statute  that  had  been  made  to  punish  it  ?  The 
answer  is, — because,  (as  we  learn  from  Lord 
Coke  in  the  same  place)  upon  taking  measure 
of  the  statute  about  fourteen  years  before,  it 
had  been  found  too  narrow.* 

Among  the  various  devices  in  use  with 
English  judges  for  stealing  legislative  power, 
this  may  be  mentioned  as  one  :  when  a  statute, 
which  as  far  as  it  goes  is  to  their  liking,  is 
found  not  large  enough,  or  has  been  unmade 
by  the  authority  that  made  it,  they  fill  up  the 
deficiency  with  an  imaginary  mass  of  common 
law.  Common  law,  a  creation  of  their  own 
imagination,  forms  thus  a  sort  of  plenum,  ujxjn 
which,  as  often  as  a  vacuity  is  to  be  filled 
up,  they  draw  at  pleasure. 

Sect.  V. — Ofself-oticrativc^  se/f -disgracing ,  and 
self-discrediting  evidence. 

1.  Self-onei'ative  evidence. 

The  distinction  between  self-criminative  tes- 
timony and  self-onerativc  is  here  employed 
for  the  purpose  of  its  corresponding  to  a  dis- 
tinction to  which,  in  the  technical  system  of 
procedure,   so   many   important  consequences 
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have  been  attached :    I  mean  the  distinction 
between  criminal  cases  and  civil  cases. 

It  is  on  this  occasion  that  self-criminative 
evidence  calls  for  a  distinction  of  no  small 
practical  importance  :  1.  testimony  self-crimi- 
native to  the  effect  of  ultra-pecuniary  punish- 
ment; and  2.  testimony  self-criminative  to  the 
effect  of  punishment  not  more  than  equivalent 
to  pecuniary  : — a  distinction  which  seems  suffi- 
ciently explained  by  the  terms  in  which  it  is 
here  expressed. 

Unless  it  be  where,  and  in  so  far  as,  the 
testimony  comes  under  the  appellation  of  self- 
disgracing  or  self-discrediting ;  self-criminative 
evidence,  when  in  its  penal  effects  limited  to 
'punishment  not  ultra-pecuniary,  will  (it  is 
evident)  to  that  or  any  other  purpose,  stand 
on  no  other  footing  than  testimony  simply  sdf- 
onerative.  To  the  extent,  therefore,  of  that 
part  of  the  scale,  the  two  species,  self-crimi- 
native and  self -onerative,  coincide. 

If,  on  the  score  of  any  injury,  or  other  trans- 
gression, the  delinquent  is  adjudged  to  pay 
in  each  of  two  cases  a  determinate  sum,  (say 
10/.);  his  unwillingness  to  subject  himself  to 
that  obligation  will  not  be  less,  in  the  case 
where  the  money,  when  taken  out  of  his  pocket, 
is  put  into  the  pocket  of  his  personal  adver- 
[eary,  the  party  injured,  than  in  the  case  where 
it  is  put  into  the  pocket  of  another  party,  with 
whom  he  has  no  quarrel;  as,  for  example,  the 
jovereign,  whether  for  his  own  benefit,  or  for 
[the  benefit  of  the  community  at  large.  On 
the  contrary,  if  there  be  a  difference,  it  is  in 
the  case  where  the  amount  of  the  quantity  of 
the  matter  of  wealth  lost  to  himself  is  so  dis- 
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posed  of  as  to  add  to  the  enjoyment  of  his 
adversary, — it  is  in  that  case,  that  his  unwilling- 
ness to  deliver  the  testimony  which  is  to  be 
productive  of  this  effect,  will  naturally  rise 
to  the  highest  pitch. 

If, — in  the  case  where  the  effect  of  the  con- 
Yiction,  if  brought  upon  himself  by  his  testi- 
mony, would  be  to  subject  him  to  the  payment 
of  the  10/.  to  the  use  of  a  person  unobnoxious 
to  him, — his  testimony,  even  on  the  score  of  the 
unwillingness  and  vexation  supposed  to  be  at- 
tached to  the  delivery  of  it,  were  to  stand  exclud- 
ed ;  while,  in  the  case  where  the  effect  of  it  would 
be  to  subject  him  to  the  payment  of  an  equal 
80m  to  the  use  of  a  person  more  or  less  odious 
to  him,  hiB  testimony  (notwithstanding  the  at 
least  equal  unwillingness  and  vexation  that 
might  well  be  supposed  to  be  attached  to  the 
delivery  of  it)  were  not  to  stand  excluded  ; 
flagrant  surely  would  be  the  inconsistency  with 
which,  in  the  judgment  of  every  mind  not  pre- 
possessed and  perverted  by  technical  ideas,  an 
arrangement  to  such  an  effect  would  appear 
chargeable.  Give  now  to  the  first  of  the  two 
cases  the  appellation  of  a  criminal  case,  to  the 
other,  the  appellation  of  a  fir/7  case :  will  the 
real  inconsistency  thus  seen  to  exist  between 
the  two  arrangements  of  law,  be  at  all  dimi- 
nished by  these  two  words  ? 

Among  the  different  motlifi cations  of  self- 
prejudicing  evidence  above  distinguished,  the 
case  in  which  the  pretence  for  the  exclusionarjr 
rule  is  most  plausible,  is  evidently  the  case 
where  the  testimony  is  self-criminative,  to  the 
effect  of  ultra-pecurtiary  punishment: — where 
the  punishment,  to  which  by  the  testimony  in 
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Question  a  man  exposes  himself,  rises  to  a 
egree  of  afflictiveness  above  the  utmost  to 
which  pecuniary  punishment,  in  the  highest  de- 
gree in  which  a  man  can  be  made  susceptible 
of  it,  is  regarded  as  equivalent. 

But  even  in  this  case  it  has  been  shewn, 
that,  by  the  vexation  (be  it  what  it  may)  at- 
tached to  the  production  of  the  effect  by  means 
of  evidence  of  this  particular  description,  in 
contradistinction  to  other  evidence  at  large 
(/.  e.  to  extraneous  evidence),  no  sufficient  or 
proper  ground  for  the  exclusion  of  the  evidence 
can  ever  in  any  instance  be  constituted.  A 
\  fortiori  then,  neither  can  it,  in  the  case  where, 
in  respect  of  the  prejudicial  effect  of  it  to  the 
deponent,  the  evidence  is  simply  self-onerative, 
or  no  more  than  equivalent  to  self-onerative. 
2.  Stlf'disgracifig  evidence. 
On  the  subject  of  self-disgracing  evidence,  a 
distinction  must  again  be  noted.  If,  in  the 
case  where  the  evidence  is  self-criminative, 
exposing  the  deponent  to  punishment  (/'.  e.  to 
suffering,  on  account  of  some  transgression  of 
the  law  of  the  state,  or  of  the  received  rules  of 
morality),  the  effect  of  the  punishment  (whether 
in  respect  of  the  transgression  to  which  it  is 
attached,  or  in  itself)  is  to  subject  a  man  to 
disgrace; — a  question  may  be  started,  whether 
the  effect  of  such  disgrace  be,  or  be  not,  to  raise 
the  punishment  above  the  level  of  the  most 
onerous  pecuniary  obligation.  But,  for  the 
practical  purpose  of  determining  whether  the 
evidence  in  question  ought  or  ought  not  on  this 
account  to  be  excluded,  the  inquiry  would  be 
purely  speculative  and  useless;  it  being  already 
understood,  that  by  no  degree  of  magnitude  on 
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the  part  of  the  punishment  can  a  sufficient 
ground  be  formed  for  the  exclusion  of  self- 
criminative  evidence,  howsoever  modified. 

A  use  that  has  been  made  of  the  appellative 
self-disgracing  is  this :  where  the  otfence  to 
which  the  punishment  is  attached  is  of  a  dis- 
graceful nature,  by  whatever  testimony  a  man 
exposes  himself  to  suffer  as  for  that  offence,  he 
exposes  himself  of  course  to  the  disgrace  at- 
tached to  it.* 

Thus  far,  then,  self-disgracing  testimony 
coincides  with,  and  is  included  under,  self- 
criminative.  But  suppose  the  punishment 
already  inflicted.  Here  we  see  a  case  in 
which,  in  the  course  of  a  man's  testimony,  the 
fact  of  his  having  suffered  this  punishment,  and 
thence  of  his  having  committed  this  transgres- 
sion, may  be  brought  to  view.  Here,  then,  his 
testimony,  though  it  cannot  (to  the  effect  of  its 
being  considered  as  exposing  him  to  suffer 
punishment  of  a  disgraceful  or  any  other  nature) 
be  ranked  with  propriety  under  the  head  of 
self -crimi native  testimony,  may,  with  not  the 
less  propriety,  be  termed  self -disgracing.  To 
distinguish  it  from  the  case  where,  by  the  same 
means  to  which  a  man's  testimony  exposes  him 
to  disgrace,  it  exposes  him  to  punishment  in 
otlier  shapes, — it  may  be  termed,  simply  self- 
disgracing. 

If,  by  testimony  which,  besides  being  self- 
disgracing,  is  self-criminative,  no  proper  ground 

•  So,  likewise,  even  where,  although  in  itself  the  ofTence 
imports  no  disgrace,  yet,  in  consequence  of  the  power  of  asso- 
ciation over  the  imaginations  and  aflections  of  mankind,  the 
punishment  attached  to  the  ollence  is  of  itself  productive  of 
that  effect. 
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exclusion  can  be  constituted;  much  less  can 

ly  sucb  ground  be  constituted  by  testimony 

rhicb  is  self-disgracing  simply;  self-disgracing 

athout  being  self-criminative.     Not  so,  how- 

[cTer,  says  English  law. 

A  man  is  produced  as  a  witness  on  either] 
side:  on  a  former  occasion  he  had  been  con-l 
victed  of  an  offence,  of  which,  if  ascertained,] 
the  effect  would  be  to  diminish  his  credibility,] 
lo  weaken  the  force  of  the  persuasion  of  which 
'bis  testimony  might  otherwise  be  productive. 
Shall  the  question  be  put  to  him,  whether  it 
true  that,  on  the  occasion  mentioned,  the 
viction  in  question  took  place?     No;  says 
a  rule  of  English  law.     No  ?    Why  not  ?     Be- 
this  is  making  a  man  disgrace  himself, 
img  a  man  expose  himself  to  shame.     i\nd 
not  make  him  expose  himself  to  shame,  if 
has  done  what  by  the  supposition  he  has 
done  ;  that  to  which  the  opinion  of  mankind, 
rolIowiDg  in  this  respect  the  finger  of  the  law, 
annexed  disgrace, — properly  and  deservedly 
lexed  it?    Oh!  (says  tlie  prejudice)  because 
a  Relf-disgracing,  or  call  it   a   self-degrading 
an&wer,  is  a  sort  of  self-accusing,  self-convict- 
ing answer :  if  it  be  not  exactly  the  same  thing,^ 
fit  is  analogous  to  it,  it  is  like  it,  which  is  enough 


us. 


►till  the  same  delusion,  still  the  same  short- 
sightedness, still  the  same  inconsistency  and 
-contradiction.  The  witness  has  been  con- 
?d,  say  of  perjury :  if  his  disgrace  be  offered 
lo  be  proved  by  other  evidence,  by  such  evi- 
dence as  the  law  chooses  to  receive  (say,  by 
the  record  of  his  conviction), — if  this  be  the 
case>  it  is  all  well:  the  evidence  cannot  be  dis- 
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allowed.  It  is  not  to  the  act  of  disgracing  him 
that  the  prejudice  opposes  itself;  it  is  only  to 
the  channel  through  which  the  disgrace  is  con- 
veyed- Disgraced  he  may  be  :  disgrace  him 
you  may,  and  welcome :  only  he  must  not  be 
disgraced  out  of  his  own  mouth. 

In  this  case  (as  in  the  case  of  s^lf- convicting 
evidence),  if  so  it  happens  that  he  has  disgraced 
himself  in  this  same  way  at  some  other  time, — 
if  any  other  person  affirms  that  in  his  hearing 
he  has  acknowledged  the  having  undergone 
any  such  conviction,  or  the  penal  consequences 
of  it, — evidence  of  this  loose  extrajudicial  con- 
fession may  be  produced  and  exhibited  to  his 
face.  It  is  not  that  the  fact  is  not  to  be  proved ; 
but  it  is  not  to  be  proved  any  otherwise  than  in 
a  bad  way:  it  is  not  to  be  proved  by  immediate 
evidence,  it  is  only  to  be  proved  by  unoriginal, 
by  hearsay  evidence  :  it  is  not  to  be  proved  by 
testimony  the  whole  of  which  is  covered  by 
the  sanction  of  an  oath ;  it  is  only  to  be  proved 
by  evidence  of  which  the  half  only  is  covered 
by  the  sanction  of  an  oath. 

To  what  end  seek,  to  exempt  a  man  from  this 
accidental  shame  ?  It  is  a  suffering  that  arises 
out  of  his  delinquency,  and  in  the  nature  of  the 
case  will  bear  a  proportion  (as  exact  a  one  as 
can  usually  be  obtained)  to  the  degree  of  his 
delinquency  :  by  the  example  it  affords,  it  will 
render  itself  subservient  to  the  main  end  and 
purpose  of  punishment,  the  deterring  others. 
In  trials  in  general,  publicity  is  a  circumstance 
not  deprecated,  but  aimed  at,  and  generally 
approved.  Beneficial  as  it  is  recognized  to  be 
on  all  other  occasions,  what  should  render  it 
otherwise  than  beneficial  on  this  ?     The  evil, 
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,  is  no  other  than  a  part,  though  an  acci- 
tal  part,  of  the  eviJ  of  punishment;  that  evil 

S'l,  by  the  supposition  necessarily  involved 
c  institution  of  the  penal  law,  is  out- 
led  by  a  greater  good.  The  publicity  of 
hment  is  one  of  the  constant  and  applauded 
of  the  law  upon  all  occasions  :  it  is  only 
bjT  thai  part  of  it  which  is  public  and  known, 
tkat  the  punishment  does  any  good :  so  much 
0^*  it  as  IS  unknown,  is  so  much  pure  evil,  so 
mocb  misery  in  waste.  The  publicity  of  its 
MmishixieDts  is  one  of  the  constant  aims  of  the 
Inron  all  occasions:  on  the  particular  occasion 
n  question  it  is  attended  with  a  particular  use, 
Ofer  and  above  every  use  with  which  in  general 
it  U  attended  :  to  what  end,  with  what  sort  of 
GOBsisteacy,  seek  on  this  occasion  to  cover  that 
ifcime,  which  on  all  other  occasions  it  is  the 
object  of  the  law  to  uncover?  To  what  end 
aeek  to  cover  it  now, — now  when  the  uncover- 
ing of  it  is  demanded  for  a  particular  useful 
pnrpoee  ? 
Tibe  inconvenience  of  the  rejection  is  this  : 
ler  you  cannot  prove  the  fact  at  all,  or  if  you 
>ve  it,  you  prove  it  by  evidence  the  pro- 
ion  of  which  is  attended  with  an  additional 
and  useless  expense. 

The  witness  in  question  is,  by  the  supposition, 

,OD  the  spot:  get  the  evidence  from  iiim,  you 

tl  it  without  any  additional  expense  or  vexa- 

in  any  other  shape.     If  it  is  not  from  him 

you  get  it,  and  yet  you  get  it  notvvith- 

Stmiding.  the  evidence  you  get  of  it  is  a  record: 

It  mass  of  parchment,  which,  or  a  copy  of 

to  be  lugged   into  court,  at  I  know  not 

rhat  expense.     To  avoid   loading  this  guilty 
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person  with  an  idea!  sufFering,  you  impose  a 
real  suffering  upon  some  innoeent  one.  Better 
for  the  party,  perhaps,  to  let  the  suspected 
evidence  go  for  unsuspected,  than  to  purchase 
the  faculty  of  throwing  the  suspicion  on  it  at  so 
heavy  an  expense. 

This  is  not  all.  Perhaps  the  record  is  not 
producible :  there  is  no  time  for  it.  The  stain 
upon  the  character  of  the  w^itness  does  not 
come  to  the  knowledge  of  the  party  till  a  few 
days  before  the  day  appointed  for  the  trial : 
the  trial  cannot  be  put  off  for  this  purpose,  or 
not  without  a  disproportionate  expense :  and 
the  interval  between  the  day  of  the  discovery, 
and  the  day  appointed  for  the  trial,  affords 
not  time  sufficient  for  the  production  of  the 
necessary  parchment. 

Two  errors  are  here  combined  :  two  opposite 
excesses.  When  the  fact  of  the  conviction  is 
siiffered  to  appear,  the  witness  is  rejected  abso- 
lutely :  when  the  truth  is  thus  prevented  from 
coming  to  light,  the  tainted  testimony  is  palmed 
upon  the  jury  for  sound.  What  says  reason 
all  this  while  ?  That  in  this  case,  as  in  all 
others,  the  testimony  should  be  suffered  to 
make  its  way  to  the  ears  of  those  to  whom 
it  belongs  to  judge,  but  not  without  the  cause 
of  suspicion  stamped  upon  it ;  that  they  should 
be  free  to  hear  it,  and  free  when  they  have 
heard  it,  to  bestow  upon  it  such  credence  as 
shall  appear  to  them  to  be  due  to  it. 

But  cases  are  not  without  example,  in  which, 
although  no  punishment  at  all  be  attached  to 
the  act,  or  none  the  application  of  which  could 
with  propriety  be  trusted  to  a  promiscuous 
hand,  disgrace  is  nevertheless  attached  to  it. 
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Tftke  for  example  fornication,  especially  on  the 
[Aft  of  a  female,  never  married,  and  of  charac- 
ter otherwise  unspotted  :  take,  again,  adultery, 
especially  on  the  part  of  the  wife,  whose  in- 
foelity,  but  for  the  testimony  in  question,  might 
Itae  remained  unsuspected,  and  the  peace  of 
the  bnsband  undisturbed. 

In  a  case  of  this  sort,  no  good  being  attached 
to  the  disclosure,  but  so  much  pure  evil ;  the 
Texation  (abstraction  made  of  the  demand  pro- 
duced for  the  testimony,  by  the  cause  for  the 
{mrposc  of  which  it  is  proposed  to  be  called  for) 
would  be  not  barely  preponderant,  but  pure, 
without  any  thing  in  the  opposite  scale  to 
weigh  against  it. 
Shall  it,  then,  be  exacted,  or  excluded  ?  The 
rer  depends  upon  the  principle  already  laid 
in  a  former  place.  Exacted,  if  the  mis- 
uef  from  misdecision  for  want  of  the  evidence, 
roiild  be  preponderant  over  the  mischief  con- 
ig  of  the  vexation  produced  by  the  disclo- 
ire.  Excluded,  if  the  preponderance  be  on  the 
icr  side.  Exact  it,  if  (for  example)  but  for 
^Ihe  benefit  of  this  evidence,  the  defendant,  (the 
prosecution  being  capital,  and  he  innocent) 
will,  over  and  above  the  disgrace  attendant  on 
^conviction,  be  unjustly  put  to  death.  Exclude 
if  the  question  be  no  more  than  whether  the 
lant  be  liable  to  pay  a  penalty,  or  an  al- 
debt,  to  the  amount  of  a  few  shillings. 
In  the  two  opposite  cases  here  exemplified, 
propriety  of  admission  in  the  one  case,  of 
lusion  in  the  other,  will  scarcely  raise  a 
rdoobt.  Between  these  two  extremes  to  draw 
line  of  demarcation,  will  be  (as  already  ob- 
red'^  a  task,  to  a  certain  degree  for  the  legis- 
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lator,  and,  where  his  means  of  discrimination 
terminate,  for  the  judge. 

3.  iSeif-iiiacyediting  evidence. 

The  range  o(  se(f-(/iscrcdituig  testimony  is  yet 
more  narrow.  The  term  may  serve  to  signify 
self-disgracing  testimony  of  any  kind,  so  far  as 
it  is  considered  as  productive  of  this  particular 
effect. 

Far  from  constituting  of  itself  a  proper  ground 
of  ex'clusion  on  the  score  of  vexation,  it  is  not 
in  the  nature  of  it  to  contribute  any  thing  to 
the  formation  of  any  such  ground  on  that  score. 
Vexation,  all  the  vexation  which  it  is  in  the 
nature  of  such  testimony  to  be  productive  of  in 
tlie  breast  of  the  deponent,  consists  in  the  dis- 
grace. As  to  his  testimony's  being  believed  or  not 
believed,  (it  being  by  himself  that  whatever  evil 
consequences  may  result  from  it  are  to  be  borne) ; 
if  it  were  not,  in  any  part  of  it,  to  be  believed, 
—  if,  in  respect  of  its  effect,  it  were  in  so  com- 
plete a  degree  self-discrediting,  —  his  vexation 
would  be  but  so  much  the  less.  But  such  (as 
every  one  sees,  and  as  we  have  seen  already)  is 
not  the  effect  of  acknowledged  untmstworthi- 
ness  on  the  part  of  the  deponent,  where  it  is 
on  his  own  shoulders  that  the  burthen  of  the 
decision  falls.  On  the  contrary,  the  more  un- 
trustworthy he  appears  as  to  other  points,  the 
surer  every  body  is,  that  whatever  part  of  his 
evidence  is  understood  by  him  to  operate  to  his 
own  prejudice,  is  true. 


Sect.  VI.  —  Case  of  evidence  self-disserving 
alia  in  causd,  considered. 

It  may  happen  that  the  cause,  by  menns 
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which  the  deponent  exposes  himself  to  the 
[mischief  attached  to  the  self-prejudicing  evi- 
dence, is  not  the  cause  in  hand,  but  another 
cause,  viz.  a  cause  already  in  prospect,  or  a 
cause  liable  to  be  produced  by  the  disclosure 
made  by  the  evidence. 

In  respect  of  the  quantum  of  vexation,  the 
^variation  here  in  question  will  make  no  dif- 
ference. 

But,  compared  with  the  opposite  case,  (with 
the  case  in  which  the  mischief  consists  in  an 
unfavourable  termination  of  the  suit  actually  in 
hand),  the  reasons  in  favour  of  admission,  the 
reasons  against  the  exclusionary  rule,  operate 
in  this  case  with  redoubled  force. 

Against  the  evil  of  the  self-regarding  vexa- 
tion produced  by  the  self-disserving  testimony 
of  a  jmrty,  there  is  no  other  good  to  be  set 
than  the  advantage  attendant  on  a  right  de- 
cision, instead  of  misde.cision  or  failure  of  jus- 
tice, in  that  one  cause.  But  in  the  case  where 
the  proposed  deponent  is  an  extraneous  witness, 
—  in  addition  to  that  same  lot  of  advantage,  (in 
so  far  as  the  testimony  is  in  this  respect  effi- 
cacious) there  comes  the  advantage  attendant 
on  a  right  decision,  instead  of  misdecision 
or  failure  of  justice,  in  another  cause:  to  wit, 
the  additional  cause  to  which  it  is  the  tendency 
of  such  disclosure  to  give  birth. 

Prosecution  for  robbery :  John  Stiles  ex- 
amined in  relation  to  it,  in  the  character  of  an 
extraneous  witness.  A  question  is  put,  the  effect 
of  which,  w^ere  he  to  answer  it,  might  be  to 
subject  him  to  conviction  in  respect  of  another 
robbery,  attended  with  murder,  in  which  he 
bore  a  share.     On  the  ground  of  public  utility 
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and  common  sense,  is  there  any  reason  why 
the  collateral  advantage  thus  proifered  by  for- 
tune to  justice  should  be  foregone?  Refusings 
to  compass  the  execution  of  jvistice  by  this 
means,  by  what  fairer  or  better  means  can  you 
ever  hope  to  compass  it  ? 

The  punishment  he  will  incur,  if  any,  will 
be  a  distinct  punishment,  for  a  distinct  offence; 
an  offence  which,  at  the  institution  of  the  suit, 
was  perhaps  never  thought  of. 

Be  it  so :  and  should  this  happen,  where 
will  be  the  mischief?  wherein  consists  the 
grievance  ?  That  a  crime,  which,  but  for  the 
accident,  might  perhaps  have  remained  un- 
punished, comes,  by  means  of  this  accident, 
to  be  punished.  Of  the  penal  law  in  question, 
nothing  being  known  but  that  it  is  a  penal  law, 
is  it  thereby  known  to  be  a  bad  one  ?  and  to 
such  a  degree  a  bad  one,  that  the  execution  of 
it  is  a  grievance  ?  Is  the  state  of  the  law  then 
such,  that  a  law  taken  at  random  is  more  likely 
to  be  a  bad  one  than  a  good  one  ?  a  nuisance 
than  a  security?  Or  is  a  law  the  less  likely  to 
be  good,  the  more  likely  to  be  bad,  because  it 
is  by  this  accident,  rather  than  any  other,  that 
the  transgression  of  it  happens  to  be  brought  to 
light? 

This  increase  of  reason,  this  reduplication  of 
advantage,  extends  itself  (it  is  evident)  with 
proportionable  force  from  the  top  to  the  bottom 
of  the  scale  of  good  on  one  hand,  of  evil  on  the 
other,  attached  to  self-prejudicing,  to  self-dis- 
serving, evidence:  to  all  degrees  of  self-crimi- 
native, to  all  degrees  of  self-onerative :  to  all 
suits  called  criminal,  to  all  suits  called  civil. 

But  what  shall  we  say,  if,  by  a  summons  to 
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ftppear  as  a  witness  in  a  cause  (penal  or  non- 
penal)  between  other  persons,  an  individual  is 
psrposely  entrapped ;  and,  being  (in  obedience 
Id  that  summons;  actually  in  court,  is  inter- 
nnted  concerning  a  distinct  oft'ence  supposed 
looave  been  committed  by  himself,  and,  in  con- 
«quence  of  his  answers,  stopped  and  con- 
fined to  durance. — What  ?  Why, — that,  so  a 
<Klinquent  be  but  brought  into  the  hands  of 
justice,  just  as  well  may  it  be  by  this  means 
at  by  any  other.  Truth  is  not  violated  ;  fiction 
B  not  employed:  no  false  tale  is  told;  no  false- 
hood here  defiles  the  lips  of  justice. 

Nor,  though  possible,  is  the  case  likely  to  be 
frequent.  The  question  must  be  relevant,  per- 
tinent to  the  cause  actually  in  hand,  or  an 
will  not  be  (for  it  ought  not  to  be) 
to  be  given. 

The  suit  not  as  yet  in  hand,  may  possibly 
ktve  been  the  principal  object  in  view  iu  the 
summons. — But  what  if  it  be?  If,  instead  of 
bemg,  in  this  way,  stopped  when  appearing  to 
pre  evidence  in  another  suit,  the  witness  had 
been  arrested  in  consequence  of  a  direct  charge 
made  upon  him  on  the  ground  of  such  his  of- 
fence,— in  what  respect  would  his  guilt  have 
heen  increased,  or  his  suffering,  in  respect  of 
it.  diminished  ? 

Even  now,  it  occasionally  happens  that  a 
ftnon  summoned  to  appear  as  a  witness  in  a 
CMXue  to  which  he  is  not  a  party,  appears  ac- 
cordingly, and,  being  deemed  guilty  of  perjury, 
is  committed. 

But  even  under  the  supposition  that  the 
sion  of  miirectl^  elicited  self-convicting 
ce  were,  as  such,  improper ;  still,  if  the 
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admission  of  dircctlj/  elicited  self-convicting  evi- 
dence be  proper,  no  distinct  mischief  can  be 
chargeable  to  the  account  of  self-convicting 
evidence  when  indirectly  elicited.  Why  ? 
Because,  admitting  the  propriety  and  conse- 
quent existence  of  the  practice  of  admitting 
self-convicting  evidence,  a  regulation  excluding 
the  faculty  of  extracting  self-convicting  evi- 
dence incidentally,  would  not  operate  as  a 
bar  to  the  supposed  mischief:  since  the  evi- 
dence in  question,  if  not  extracted  out  of  the 
cause  in  which  it  happens  incidentally  to  pre- 
sent itself,  might  always  be  obtained  ;  viz.  by 
a  distinct  suit  instituted  on  purpose  :  and  with 
the  same  mischief  and  su tiering  to  the  party 
prejudiced,  viz.  the  delinquent;  though  not 
with  the  same  convenience  in  respect  of  de- 
spatch, and  in  respect  of  the  throwing  those 
fuller  and  ulterior  lights  that  might  tims  be 
thrown  upon  the  offence  first  pursued,  by  other 
ortences  that  happen  to  be  connected  with  it. 
In  a  word,  supposing  direct  evidence  of  this 
kind  to  be  admitted.  —  then,  if  you  exclude  in- 
cidental, whatever  effects  may  be  apprehended 
from  it,  of  a  kind  which  are  (with  or  without 
reason)  regarded  as  inconvenient,  will  still  be 
produced,  but  with  additional  inconvenience. 

An  effect  (for  example)  which  certainly  might, 
by  design  and  contrivance  be  brought  into 
existence  by  incidental  self-convicting  evidence, 
is,  that  of  instituting  a  sort  of  feigned  suit, 
penal  or  non-penal,  for  the  purpose  of  bringing 
to  light,  not  the  facts  belonging  properly  and 
directly  to  the  avowed  cause  of  action,  but 
others,  of  a  complexion  differing  to  any  degree 
of  remoteness.    Suppo.se,  for  example,  a  project 
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formed  for  bringing  down  disgrace  and  punish- 
ment on  the  head  of  an  individual,  by  means  of 
uestions  to  be  put  to  him,  in  the  character 
either  of  a  defendant  or  a  witness,  in  a  cause 
to  be  instituted  on  purpose ;  drawing  thus  out 
of  his  mouth  the  confession  of  some  crime,  or 
tlisgraceful  act,  for  which  he  has  not  been  pro- 
secuted. May  not  this  be  done?  Yes:  but 
not  with  any  advantage  to  the  party  whose 
invention  is  supposed  to  be  thus  employed^  nor 
with  any  disadvantage  to  the  party  aa^aiust 
whom  it  is  supposed  to  be  employed.  Why  ? 
Because  in  this  there  is  nothing  more  than 
what  might  be  done  in  a  direct  and  ordinary 
way,  by  a  suit  instituted  on  purpose. 

In  every  point  of  view,  then,  in  which  it  can 
be  considered,  the  practice  in  question  appears 
to  stand  clear  of  objection.  In  the  first  place, 
because  the  result  supposed  to  be  produced, 
cannot,  with  any  propriety,  or  in  consistency, 
be  reckoned  in  the  number  of  undesirable  re- 
sults :  in  the  next  place,  because,  though  it 
were,  no  ulterior  facility  is  attbrded  for  the 
production  of  this  supposed  undesirable  result : 
no  new  or  ulterior  facility  is  afforded,  beyond 
what  would  exist  without  it. 

Under  the  systems  of  procedure  derived  from 
the  Roman  law,  and  in  particular  under  that 
formerly  pursued  in  France,  self-convicting 
evidence  beinjj  allowed  to  be  extracted  in  the 

... 

direct  way,  so  is  it  in  the  incidental  and  occa- 
sional way  above  described.  The  result  is  in  the 
highest  degree  favourable  to  the  interests  of  jus- 
tice. At  a  very  early  period  of  my  studies,  acci- 
dent having  conducted  me  to  the  collection  of 
remarkable  trials  known  by  the  name  of  the 
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Causes  CU^bres^  comparing  what  I  there  ob- 
served with  such  observations  as  it  had  fallen 
in  my  way  to  make,  in  relation  to  trials  (and 
especially  in  criminal  causes)  conducted  in 
the  English  mode,  one  very  striking  point  of 
diversity  caught  my  eye.  In  the  English 
mode,  when  any  plan  of  deep  and  extensive 
artifice  and  villainy  presented  itself,  it  was 
only  into  here  and  there  a  corner  of  it  that  the 
light  of  discovery  appeared  to  have  been  thrown: 
a  multitude  of  circumstances  remained  still 
involved  in  darkness:  a  multitude  of  particu- 
lars still  remained,  in  respect  of  which,  the 
mind  of  the  inquirer  remained  unsatisfied  :  he 
who  should  propose  to  himself  to  draw  up  a 
complete  history  of  the  criminal  transaction, 
would  find  materials  continually  wanting; 
would,  in  a  word,  find  the  task  impracticable. 
Why  ?  Because,  out  of  a  multitude  of  delin- 
quencies committed,  the  inquiry  was,  by  the 
narrowness  of  the  path  chalked  out  for  the 
course  of  procedure,  confined  to  one  :  because, 
by  this  or  that  arbitrary  and  irrational  rule,  a 
seal  was  put  upon  the  lips  of  those  who  knew 
most  about  the  matter. 

In  the  French  mode,  on  the  other  hand, 
every  transaction  appeared  to  be  sifted  to  the 
bottom ;  no  doubt  remained  :  all  the  actors, 
all  the  sufferers,  were  brought  upon  the  stage ; 
proximate  causes,  remote  causes,  concomitant 
circumstances  and  consequences,  all  stood  be- 
fore the  reader  at  a  view. 

In  the  same  proportion  in  which  the  faculty 
and  practice  of  reaping  the  collateral  advan- 
tage now  and  then  presented  by  the  self-dis- 
serx'ing  testimony  of  an  extraneous  witness,  is 
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beneficial  to  the  interests  of  society,  it  is  pre- 
jodicial  to  the  opposite  and  adverse  interest; 
Ae  interest  of  the  professional  lawyer,  under 
every  system;  the  interest  of  the  official  as 
well  as  of  the  professional  lawyer,  under  the 
fee-^thering  system. 

It  defrauds  him,  (that  is,  if  admitted,  which 

he  has    taken  care  it  shall  not  be,  it  would 

Ldefraud  him)  and  in  a  double  way,  of  his  due. 

Bin  the   suit  already  in  hand,  it  defrauds  him 

^■^the  several  advantages  already  enumerated 

^HBler  the  head  of  the  uses  of  the  exclusionary 

Hrute  to  the  man  of  law.    By  means  of  the  effect 

Vwuh  which  it  may  be,  and  (when  the  testimony 

V  thus  ohtained  is  sufficient  to  warrant  the  deci- 

ikm   it   points  to)  ought  to  be,  attended ;   it 

defrauds  him  of  the  whole  of  the  profit  that 

ou^ht  have  been  extracted  from  the  additional 

Mttt,  had  it  commenced  and  been  continued  in 

the  regular  and  ordinary  course :  it  produces 

to  the  community  at  large  the  benefit  of  two 

foits,  ^ith  the  delay,  vexation,  and  expense, 

and    consequently   with    the    lawyer's   profit, 

of  no  more  than  one. 

This  being  the  case,  it  may  without  difficulty 
imagined  how  sincere  an  abhorrence  the 
of  a  practice  thus  informal  and  irregular 
excites  in  their  inflexible  and  learned  breasts : 
with  what  heroic  firmness  they  adhere,  on  this 
doubly  important  ground,  to  the  exclusionary 
rule :  with  how  tender  a  sympathy  they  con- 
template, as  if  it  were  their  own,  the  peril  of 
the  malefactor,  or  other  evil-doer, — in  whatever 
degree,  and  on  whichever  side  of  the  cause,  their 
customer,  their  partner,  their  best  friend. 
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CHAPTER  IV. 


INCONSISTENCIES    OF    ENGLISH     LAW     IN     RE- 
GARD TO  SELF-DISSERVING   EVIDENCE. 


This  rule,  this  exclusionary  rule,  which 
grounds  itself  on  the  evil  of  vexation,  would 
not  be  a  rule  of  jurisprudential  law  (more  par- 
ticularly of  English  jurisprudential  law),  if  it 
had  not  its  exceptions :  and  these  exceptions 
(no  intimation  being  given  of  them  in  the  rule) 
forming  so  many  contradictions;  and  the  reasons 
of  them  (not  being  good  but  on  the  supposition 
that  there  are  no  reasons,  or  none  but  bad  ones, 
for  the  rule)  forming  so  many  inconsisten- 
cies. 

In  a  former  place  there  was  occasion  to  men- 
tion, in  the  character  of  so  many  uses  to  justice 
attending  the  admission  of  self-prejudicing  tes- 
timony, (that  is,  of  questions  leading  to  the 
extraction  of  it),  that  thereby  the  receipt  of 
two  other  species  of  evidence  from  the  same 
source, — evidences  equal  at  least  in  vexation, 
inferior  in  instructiveness,  safety,  and  trust- 
worthiness,— would  in  general  be  saved.  These 
were,  1.  papers  (such  as  letters  or  memoran- 
dums) containing  a  discourse  supposed  to  be 
that  of  the  party ;  and  2,  the  supposed  extra- 
judicial conversation  supposed  to  be  held  by 
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the  party,  on  any  occasion  not  being  a  judicial 
one,  and  reported  by  another  person  in  the 
character  of  a  judicial  witness. 

Useful,  in  case  of  necessity,  for  the  purpose 
of  strengthening  or  weakening  the  opinion  of 
the  trustworthiness  of  the  immediate  evidence 
from  the  same  source, — useful,  though  less  safe, 
in  the  character  of  succedanea  to  it  when  it  is 
not  to  be  had, — who  does  not  see  how  bad  a 
substitute  these  unsanctioned  and  uncross-exa- 
rainable  evidences  make,  for  the  mass  of  imme- 
diate testimony  from  the  same  source  ?  when  it 
is  to  be  had,  and  under  the  same  securities  for 
its  correctness  and  completeness  (viz.  oath  or 
what  is  equivalent,  and  counter-interrogation) 
as  in  the  case  of  an  extraneous  witness. 

These  secondary  and  inferior  species  of  evi- 
dence are  accordingly  admitted;  but  upon  what 
terms?  Upon  the  terms  of  their  not  receiving 
the  confirmation,  infirmation,  explanation,  or 
completion,  that  could  have  been  applied  to 
them  by  the  immediate  evidence  from  the  same 
original  source.  Upon  condition  of  their  being 
freed  from  that  check;  of  the  judges  refusing 
•  to  himself  the  benefit  of  that  security  against 
deception  and  misdecision ;  and  no  otherwise. 

1.  First  contradiction  to  the  exclusionary 
rule  : — admission  of  the  supposed  casually  and 
extrajudicially  written  discourse  of  the  person 
excluded  ;  to  whom,  for  fear  of  vexing  him,  (he 
standing  or  not  standing  there),  no  questions  are 
permitted  to  be  put. 

2.  Second  contradiction  to  the  exclusionary 
rule  : — admission  of  hearsay  evidence,  piir[)urt- 
ing  to  contain  the  casually  and  extrajudicially 
spoken  discourse  of  the  person  to  whom,  for 
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fear  of  vexing  him  (he  standing  or  not  standing 
there),  no  questions  are  permitted  to  be  put. 

Of  the  vexation,  for  the  avoidance  of  which 
such  sacrifices  have  been  made, — sacrifices  not 
to,  but  o^'the  interests  of  truth  and  justice. — 
an  estimate  may  now  be  made.  It  is  the  dif- 
ference between  that  which  a  man  feels  when 
the  testimony,  in  consequence  of  which  he 
sees  himself  exposed  to  suffer  whatever  it  be, 
issues  on  the  occasion  in  hand  immediately  out 
of  A/a"  own  lips  or  his  own  pen, — and  that  which 
he  feels,  when, — testimony  to  the  same  effect, 
exposing  him  to  the  same  suffering,  neither 
more  nor  less,  having  happened  on  some  pre- 
ceding occasion  to  escape  from  his  own  lips 
or  his  own  pen, — he  hears  or  sees  it  brought  out 
against  him  on  the  occasion  in  hand,  from  the 
lips  or  the  pen  of  some  other  person.  The  dif- 
ference between  what  he  feels  at  hearinor 
brought  out  against  him  information  which 
dropped  from  him  at  a  time  when  he  was  off 
his  i^iard,  and  knew  not  the  use  that  would  be 
made  of  it, — and  that  which  he  feels  at  the 
yielding  the  same  information  at  a  time  when 
he  is  completely  upon  his  guard.  Now  then, 
what  is  the  real  value  of  the  mischief,  in  con- 
templation of  which  an  amendment  has  been 
made  in  the  maxim,  Jiat  jusiitia^  mat  ctt'iurn, 
jusiiiia  being  erased,  and  injusiitia  substituted  ? 

But  it  is  a  weight  added  to  a  man's  affliction 
(it  may  be  said)  to  have  the  proof  that  is  to 
subject  him  to  punishment  drawn  out  of  his 
own  mouth.  A  weight? — no,  not  of  a  feather. 
What  is  this  burthen,  compared  with  the  bur- 
then imposed  without  remorse  upon  individuals 
completely  innocent, — upon  the  individuals  con- 
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vened  as  witnesses?  The  suffering — the  real 
surt'ering  —  is  that  which  is  inflicted  by  the 
panishment  itself:  a  suffering,  the  infliction  of 
which  is  by  the  supposition  (speaking  with 
reference  to  the  aggregate  interests  of  the 
community)  a  desirable  event.  In  that,  and 
that  alone,  consists  the  real  affliction.  As  to  the 
supposed  addition, — a  mere  metaphorical  quan- 
tity,— except  in  the  mind  of  the  rhetorician  it 
has  no  existence. 

You  are  sure  of  being  convicted :  by  what 
sort  of  evidence  would  you  choose  rather  to  be 
convicted?  By  the  evidence  of  other  people 
without  any  of  your  own,  or  by  evidence  of 
other  people's  and  your  own  together? — Were 
a  question  of  this  sort  put  to  a  malefactor, 
would  it  not  be  matter  of  perplexity  to  him  to 
choose  ?  Would  not  a  pot  of  beer  or  a  glass  of 
gin,  on  whichever  side  placed,  be  sufficient  to 
turn  the  scale  ? 

But  allowing,  for  the  sake  of  argument,  that 
there  is  a  difference  between  the  pain  in  the 
one  case  and  the  pain  in  the  other :  for  my 
own  part,  I  can  see  none :  but  if  there  be,  can 
it  be  assumed  as  a  competent  and  sufficiently 
broad  and  solid  ground  for  the  establishment  of 
a  rule  of  law  ?  Is  there  any  thing  here  capable 
of  being  set  against  the  mischiefs  of  impunity? 
the  mischiefs  of  the  offence  (be  it  what  it  may) 
which  the  law  in  question, — the  law  which  the 
rule  of  exclusion  in  question  seeks  to  debilitate, 
—  is  employed  to  combat? 

Justice  out  of  the  question  (which  certainly 
has  nothing  to  do  in  it),  refer  the  matter  to 
mercy,  whatever  be  meant  by  mercy;  and  ask, 
whether  a  malefactor  be  the  less  deserving  of 
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mercy,  because  it  so  happens,  that,  without 
putting  any  questions  to  himself",  evidence  suf- 
ficient to  conviction  happens  to  come  in  from 
other  sources  ? 

In  England,  society  exists;  therefore  English 
law  must  have  given  admission  either  to  the 
makeshift  or  to  the  regular  evidence  from  that 
same  source.  It  excludes  the  regular ;  it  ad- 
mits the  makeshift.  Observe,  then,  the  result 
of  this  prodigious  scrupulosity,  of  this  senti- 
mental tenderness  : — a  preference,  and  that  an 
exclusive  one,  given  to  inferior  evidence. 

Lawj/er.     Interior?  ay,  in  your  estimation. 

Non-Lawyer,  Yes:  but  1  speak  not  of  n^y 
own  estimation  only,  nor  of  the  estimation  of 
men  in  general  only,  but  of  your  own.  Sup- 
pose it  the  case  of  an  extraneous  witness :  a 
person  whose  testimony  it  is  proposed  to  call 
in,  he  having  no  share  or  interest  in  the  cause. 
Do  you  in  that  case  accept  of  a  letter  or  memo- 
randum of  his,  or  a  supposed  extrajudicial  dis- 
course of  his,  in  lieu  of  the  judicially  delivered 
testimony  of  his  own  hand,  or  the  immediate 
evidence  of  his  own  lips  ?  Do  you  in  this  in- 
stance exclude  the  regular,  open  the  door  to 
the  makeshift  evidence,  from  the  same  source? 
Not  you,  indeed  :  far  from  excluding  the  regu- 
lar evidence,  you  do  not  admit  the  makeshift  : 
far  from  giving  an  exclusive  admission  to  the 
makeshift,  you  do  not  (unless  incidentally,  for 
infirmation  or  confirmation)  give  it  any  admis> 
sion  at  all. 

3.  In  the  short  and  disastrous  reign  of  Philip 
and  Mary,  came  out  the  statute*  so  often  men- 


•  2  and  3  Philip  and  Mary,  c.  10. 


fCBAT.  IV.] 


ENGLISH  L^\W. 


289 


tioned,  in  virtue  of  which,  in  cases  treated  aa 

[criminal,  and  where  the  punishment  rises  to 

libat   of  felony,  justices  of  the  peace,  acting 

jingly,  are  empowered  to  resort  to  the  mouth 

>f  the  defendant  (the  supposed  transgressor)  for 

information  on  the  subject  of  the  offence. 

Not  a  syllable  can  he  utter  that  may  not 
[have,  that  was  not  designed  at  least  to  liave, 
fin  case  of  his  having  been  guilty,  the  effect  of 
^self-criminative  evidence.     Not  a  minute  after 
any  such  question  put  to  him  can  he  remain 
silent,  but  his  silence  (at  least  if  the  use  were 
lade  of  it  that  might,  and  ought,  and  was  in- 
tended to  be  made  of  it)  would,  in  like  manner, 
lave  the  efi^ect  of  self-criminating  evidence. 
Contradictory,  however,  as  this  statute  is, 
•  when  compared  with  the  jurisprudential  rule; 
fthe  charge  of  inconsistency  (it  must  be  con- 
fessed) extends  not  to  this  case.     The  rule  was 
^the  work  of  the  man  of  law,  seeking  his  own 
[•ends.  The  exception, — a  sprig  of  common  sense, 
imported   from  the  continent  of  Europe,  and 
^planted  in  a  bed  of  nonsense  and  hypocrisy,  by 
which  it  has  been  nearly  choked,  —  was  the 
work  of  the  sovereign,  seeking  the  welfare  of 
his  people  through  the  ends  of  justice.     Happy 
the   nation,  had   no   worse  importation  taken 
place  under  the  auspices  of  Spanish  influence! 
Third  contradiction  to  the  exclusionary  rule  : 
—  preparatory  examination  of  suspected  i'elons, 
under  the  statute  of  Philip  and  Mary. 

Thus  far  we  have  seen  the  contradictions 
given  to  the  rule,  when  the  punishment,  to  which 
the  man  exposes  himself  by  his  self-criminative 
evidence,  is  ultra-pecuniary :  rising,  in  its  lowest 
degree,  above  the  highest  level  to  which  pecu- 
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niary    punishment    is    capable    of    extending 
itself. 

Observe,  now,  the  contradictions  which  it' 
has  received  in  the  case  where  the  punishment 
is  not  ultra-pecuniary, — does  not,  in  its  highesti 
degree,  rise,  in  point  of  afflictiveness,  above  the 
level  of  pecuniary  punishment. 

But  in  the  case  where,  in  how  heavy  a 
degree  soever  onerous,  the  heaviest  obligation 
to  which  the  party  stands  ex|X)sed  does  not 
wear  the  name  of  punishment, — self-onerativey 
self-onerative  simply,  is  the  name  that  has 
been  given  to  the  evidence.  The  cases  em- 
braced by  self-criminative  evidence  exposing. 
the  party  to  punishment  not  beyond  pecuniary, 
and  the  cases  embraced  by  evidence  simply' 
self-onerative,  are  therefore,  to  this  purpose  at 
least,  the  same  cases :  the  rules  and  practices, 
therefore,  that  operate  in  contradiction  to  the 
rule  excluding  self-onerative  evidence,  are  so 
many  contradictions  to  the  rule  by  which  self- 
criminative  evidence,  to  the  effect  of  punish- 
ment not  ultra- pecuniary,  stands  excluded. 

4.  A  motion  for  an  information  (a  criminal 
information)  is  a  suit  instituted  to  know  whe- 
ther a  suit  shall  be  instituted :  a  suit  carried 
on  upon  the  worst  evidence  that  can  be  found, 
to  know  whether  a  suit  for  the  same  cause 
shall  be  carried  on  upon  good,  or  le.ss  bad,  evi- 
dence :  a  suit  carried  on  upon  premeditated, 
Ereconcerted,  uncrossexaminable  evidence,  to 
now  whether  the  same  suit  shall  be  carried  on 
upon  unpremeditatable,  unconcertable,  cross- 
examined  evidence. 

When  the  prosecution  is  in  this  mode,  (and 
there  are  few  crimes  short  of  capital,  the  prose- 
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cation  for  which  may  not  be  carried  on  in  this 
mode),  the  principal  piece  is  never  suffered  to 
be  performed  before  a  single  judge,  for  the 
l>enetit  of  justice,  till  in  this  style  a  prelude  to 
It  has  been  rehearsed  at  his  majesty's  theatre  in 
Westminster  Hall,  for  the  beneht  of  the  lawyers. 
Lawifcr.  Nay,  but  what  is  this  to  the  pur- 
pose ?  Here  no  questions  are  asked :  the  de- 
fendant says  what  he  pleases. 

Son-Lawyer.  True,  sir,  no  questions  are  put 
m  the  fonn  of  questions:  but  allegations  have 
been  made;  allegations,  which,  to  the  purpose 
here  in  hand,  howsoever  imperfectly  calculated 
for  the  complete  and  correct  discovery  of  truth, 
have  the  effect  of  questions.  By  the  affidavits 
of  those  willing  witnesses  whom  he  has  pro- 
cared  to  join  with  him,  the  prosecutor  has  made 
\m  charge.  The  defendant  delivers  in  his  affi- 
darit  or  not,  as  he  thinks  fit:  but  (the  rule 
Ittviog  been  made  upon  him  to  shew  cause)  so 
as  he  omits  to  deliver  in  an  affidavit,  so 
ly,  in  this  preliminary  suit,  is  he  cast.  If 
pleases,  he  may  be  silent,  taking  the  conse- 
SDces;  and  so  he  may  be,  though  the  exclu- 

rule  were  abolished. 
Of  a  complete  abolition  of  the  exclusionary 
rule,  what  (at  least  in  the  case  of  a  party) 
would  be  the  effect?  Not  compulsion,  the 
:tion  of  an  answer ;  but  simple  permission : 
mission  to  put  questions:  he  to  whom  the 
question  is  put,  answering  or  not  answering,  at 
leasure. 

Are  you  an  equity  draughtsman?  You  are 
oot  to  learn,  then,  that  ir  equity,  an  allegation, 
^charge,  is  evc^ythin^     a  question,  nothing. 
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11  .  -  "irie  ?     Question 

i  .  .L-  iv   ,r  no  interroji:a- 

.-  --.-:;■  I.  and  compelled 

.•  :   -^iy  coercive.     Is  an 

..    .i.  1  charge  for  its  sup- 

..  11.^  lid  been  said. 

.:L     '  u   sav  the  obli«[ation 

.   ■.-.^■.   >  -.-^ually  coercive  in  this 

.-■V  i:  the  assizes,  the  Old 

!    es,  that  I  can.     The  ob- 

.»   r*ic.  no:  on  the  contrary,  if 

r   .ii*  =very  encouragement  that 

:  :i\  10  engage  him  to  speak 

..^    .  *  oath — to  engage  him  to 

.  v       ..   time  for   premeditation; 

-     -L  -'juusel  to  instruct  and  assist 

■.s  or"  evasion;   3.  time  for  con- 

^.    ^   -vith  co-affidavit  men  and  co- 

.,^         t  can  get  any;  4.  no  questions 

^  ,  ;if   assurance  that  if  he  swears 

.-..ii?.   us  own  testimony,  though  with 

^M.»..'i^  of  the  prosecutor  in  the  teeth  of 

b     ■.iK'lusivc,  and  save  him  from  all 

•v..     Truth,  therefore,  if  guilty,  he 

..       v.-uraircment  not  to  speak:    but 

..    N.  >ouihI  to  say,  or  condemnation 

^    "         .    jliarge  be  strong  enough,  to 

^  .^       .Mi:ation  he  stands  bound  con- 

>.•    w  criminate   himself,   or  to 

^'  uviosnnation !   why  talk  of  con- 
>    lot  the  trial,  the  inquiry  by 
^  -    .   •  h*.'-i  no  may  be  either  convicted 
...     I  i  -o  vvme  ? 
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Non- Lawyer.  Yes,  in  the  case  of  an  informa- 
tion. But  be  pleased  to  go  on  to  the  next 
article. 

5.  There  are  a  class  of  suits  which,  though 
not  much  less  frequent  than  the  denominated 
ones,  have  never  yet  received  a  name  ;  let  us 
call  them  Motion  Caustrs.  The  demand,— ^instead 
of  beinj^  stated  by  the  pen  of  one  sort  of  lawyer, 
in  the  form  of  a  written  instrument,  an  indict- 
ment, an  information,  a  declaration  lodged  in 
an  office, — is  stated  by  the  tongue  of  another 
sort  of  lawyer,  in  a  harangue  made  in  open 
court,  called  a  motion.  Instead  of  being  tried 
on  viva  voce  evidence,  the  question  in  this  case 
is  tried  solely  upon  ajjidavit  evidence. 

On  an  information,  after  having  had  the 
1  advantage  of  being  condemned  once  on  bad 
^evidence,  a  man  may  have  the  privilege  of 
being  condemned  again  upon  better  evidence. 
But  in  a  motion  cause,  condemned  once,  he  is 
condemned  for  good  and  all :  if  condemned  at 
all,  lie  is  condemned  upon  the  bad  evidence. 

Of  these  motion  causes,  some  arc  considered 
as  criminal  causes,  some  as  civil  causes.  Cri- 
minal causes  ;  for  example,  motions  for  attach- 
ment; motions  that  the  defendant  may  answer 
the  matters  of  the  affidavit.  Civil  causes  ;  for 
example,  motion  to  set  aside  proceedings  for 
irrep^ularity ;  motion  to  set  aside  an  award  that 
has  been  made  a  rule  of  court. 

Under  the  head  of  motion  causes  may  be 
ranked  (to  this  purpose  at  least)  petition 
causes:  the  causes  by  which  masses  of  pro- 
perty are  disposed  of  to  any  amount,  in  the 
case  where  the  possessor  has  been  aggre- 
gated to  that  class  of  insolvent  debtors  who 
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have  been  styled  bankrupts.  In  these  cases, 
whatever  motion  the  ears  of  the  judge  are 
entertahied  with,  is  preceded  by  a  written  in- 
strument called  a  petition,  which  gives  him 
little  trouble.  In  these  cases,  the  evidence 
by  which  the  cause  is  decided  being  purely 
affidavit  evidence,  they  present,  in  this  respect, 
no  difference  to  distinn-nisii  tb?m  from  the  ag- 
gregate mass  of  mot i  It  causes. 

6.  Another  occasion  on  which  self-disserving 
evidence,  and  that  self-criminating,  is  not  only 
allowed  to  be  called  for,  but  compelled,  is  that 
oa  which  the  evidence  is  extracted  from  a 
defendant  by  the  subordinate  judge  called  the 
master,  by  means  of  ready  written  questions, 
called  on  this  occasion  interrogatories. 

So  seldom  does  the  occasion  for  this  opera- 
tion present  itself,  that  it  would  not  have  been 
worth  mentioning,  except  that  it  may  be  seen 
that  it  has  not  been  overlooked. 

In  the  case  of  an  information,  the  second 
inquiry  before  a  jury  comes  on  of  course,  if, — 
on  motion  for  leave  to  file  the  information,  and 
the  first  inquiry,  affidavit  inquiry,  (if  an  inquiry  it 
can  be  called,  on  which  no  questions  are  asked) 
in  consequence,  —  the  rule  to  shew  cause  is 
followed  by  an  absolute  rule,  leave  granted, 
and  information  filed.  If  the  second  inquiry 
comes  of  course,  the  cause  cannot,  to  the  dis- 
advantage of  the  defendant's  side,  be  deter- 
mined without  it. 

In  the  case  of  an  attachment,  unless  it  be  in 
one  out  of  several  hundred  (not  to  say  thou- 
sand) causes,  the  first  inquiry  is  the  only  one ; 
the  fate  of  the  defendant  is  determined  by  it. 

But  in  a  case  that  has  been  known  now  a 
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then  to  happen,  after  the  fate  of  the  defendant 
has  been  determined  on  the  ground  of  the 
affidavit  evidence,  with  or  without  extraneous 
witnesses  on  both  sides,  the  defendant  alone 
is  subjected  to  a  second  inquiry,  performed 
by  the  ready  written  questions  as  above  men- 
tioned. 

On  an  occasion  of  this  sort,  no  more  reserve 
is  used  than  would  have  been  used  had  the 
rule  nemo  teuetur  Acipsum  proderc  never  been 
heard  of.  If  time  is  given  him  to  study  his 
answer,  and  a  copy  of  the  interrogatories  given 
him  for  that  purpose,  he  is  thereby  examined 
in  the  way  a  defendant  is  examined  in  the  civil 
suits  called  equity  suits.  If  answers  are  re- 
quired of  him  on  the  spot,  he  is  thereby  ex- 
amined as  extraneous  witnesses  are  examined, 
on  the  occasion  of  these  same  equity  suits. 

7.  Must  it  be  mentioned?  Yes,  it  must;  how 
frequent  soever  may  be  the  need  of  mentioning 
it  on  other  occasions: — or  the  catalogue  of  the 
inconsistent  infringements  of  this  rule  will  not 
yet  be  complete.  In  cases  of  indictment  and 
information,  if  the  defendant  has  been  con- 
victed by  his  own  default,  or  by  a  jury  upon 
the  good  evidence,  the  appetite  of  the  partner- 
ship is  not  yet  satisfied  :  the  chain  of  inqui- 
ries is  not  yet  regarded  as  complete,  without  a 
third  inquiry,  in  which  the  cause  is  tried  over 
again  upon  the  bad,  the  affidavit,  evidence.  I 
speak  of  the  supplemental  inquiry,  carried  on 
antecedently  to,  or  upon,  his  being  brought  up 
for  judgment. 

By  the  same  evidence  by  which  the  same 
cause  is  thus  tried  over  again  for  tlie  third 
time,  another  cause  (it  frequently  happens)  is 
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tried  for  the  first  and  last  time, — another  cause, 
of  which  no  jury  has  had  cog-nizance.  I  speak 
of  the  charges  so  frequently  broug^ht  agfainst 
the  same  defendant,  for  misbehaviour,  alleged 
to  have  taken  place  at  a  time  subsequent 
to  that  of  his  conviction  by  the  jury  for  the 
former  cause. 

Such  is  the  respect  really  paid  to  that  most 
useful  of  all  stalking-horses,  an  English  jury : 
the  gorgeous  idol,  under  whose  convenient 
mantle  so  many  abuses  lodge  themselves. 
Such  is  the  respect  really  paid,  even  in  cri- 
minal causes,  to  the  accommodating  maxim, 
to  the  flexible,  the  truly  Lesbian  rule,  nemo 
ienetur  seipsum  prodcre. 

On  every  man,  obligation  to  betray  himself: 
to  every  man,  encouragement  at  the  same  time 
to  perjure  himself.  Such  is  the  state  of  things, 
as  often  as,  in  regard  to  a  disputed  question, 
affidavit  evidence  is  received. 

8.  Coeval,  or  not  much  short  of  coeval,  with 
the  practice  on  jury  trials  which  admits  not 
of  the  putting  a  question  to  either  party  in  the 
cause,  is  the  practice  of  the  equity  courts,  by 
which,  to  so  great  an  extent,  the  proceed- 
ings in  the  causes  in  which  juries  are  em- 
ployed are  obstructed  or  overruled  : — not  to 
speak  of  the  wide-extending  class  of  demands 
of  which  equity  alone  takes  cognizance,  the 
all-sufficient  power  of  common  law  not  afford- 
ing to  these  rights  so  much  as  the  semblance 
of  a  remedy. 

But  in  no  one  instance  whatever  was  any 
cause  heard  in  equity,  but, — in  and  by  the  very 
instrument  (the  bill)  in  and  by  which  the 
demands  of  the  plaintiff  are  signified, — the 
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fendant  is  ca.Ued  upon  to  betray  himself,  as 
truly  as  "it  is  possible  for  a  man  to  be  called 
ipocL  lo  betray  himself.  The  questions  being 
ftk  in  ^writing,  time  is  indeed  given  him  to 
ae^tate  and  concert  safe  perjury,  as  in  the 
case  of  affidavit  evidence.  Answer  he  must. 
€r,  when  he  has  been  plagued  and  squeezed 
tuffictently  in  other  ways,  his  silence  is  taken 
Ibr  an  answer  in  the  affirmative  ;  the  bill  is 
tiken  pro  confesso ;  and  that  wliich  to  his  pre- 

yc-^' he  plaintiff  prays  may  be  done,  is  done. 

.  r.  But  equity  causes  are  but  civil 
CKBses.  Admitting  this  to  be  the  practice  in 
eqtiity,  it  is  not,  for  this  instance  at  least,  the 
las  true,  that  no  man  is  bound  to  criminate 
himself. 

"^'^  r  iMwj/cr.     True,  equity  causes  are  but 
i.  .ses  :  so  that,  by  the  effect  of  the  ques- 

tooD  pat  to  him,  a  man  is  not  exposed  to  lose 
nore  than  his  whole  estate.  But  of  that  es- 
tite  the  value  may  amount  to  any  number  of 
hoodreds  of  thousands  of  pounds,  sums  which 
Dow-a-days  are  running  on  to  millions.  In  a 
eaose  denominated  a  criminal  cause,  did  you 
cfer,  in  the  whole  course  of  your  practice, 
know  an  instance  of  a  man's  suffering  a  loss 
to  ihc  amount  of  two  thousand  pounds  ?  Were 
the  option  your  own,  to  which  of  two  losses 
would  you  give  the  preference :  to  a  loss  of 
2,000/.,  to  be  taken  from  you  in  a  cause  called 
a  criminal  cause,  or  to  a  loss  of  200,000/.,  to 
be  taken  from  you  in  a  cause  called  a  civil 
cause  I 

Contradictions   in  substance  are  not  to  be 
reconciled  by  words.     The  jurisdiction  of  the 
"f  equity  is  vivil  merely:   be  it  so;  for 
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civil  is  but  a  word.  But  if  vexation  or  vo  ve.va- 
tion  is  the  issue  ;  if  feelings  themselves,  not  the 
words  employed  in  speaking  of  them,  are  to  be 
regarded; — the  quantity  of  vexation  to  which 
a  man  may  thus  be  made  to  subject  himself  by 
his  testimony,  when  extracted  from  him  by  this 
court  of  purely  civil  jurisdiction,  surpasses  by 
a  great  deal  the  utmost  quantity  ot  vexation 
of  the  same  kind,  to  which  he  could  be  sub- 
jected were  his  testimony  extracted  from  him 
with  a  view  to  punishment,  to  be  inflicted  upon 
him  under  the  name  of  punishment,  in  a  court 
of  criminal  jurisdiction,  where  q\X\\qv  attach mcvt 
or  information,  and  in  perhaps  the  greater  part 
of  the  cases  in  which  indictment,  is  the  name 
given  to  the  suit. 

Taking  the  ends  of  justice  for  the  standard, 
here  we  see  a  tissue  of  inconsistencies.  Viewing 
as  the  sole  ends  in  pursuit  the  established  ends 
of  judicature,  all  inconsistency  vanishes. 

The  parties  examining  one  another  vivd  voce, 
and  at  the  outset,  in  the  presence  of  the  judge, 
as  in  a  court  of  conscience  ;  so  far  no  pretence 
for  fees,  no  more  than  in  a  court  of  conscience: 
no  delay,  no  pretence  for  delay,  no  motives  for 
producing  delay,  no  more  than  in  a  court  of 
conscience.  Set  them  to  fight  with  affidavits 
manufactured  by  attorneys,  fees  spring  up  in 
plenty.  Affidavits  the  seed,  perjuries  and  fees, 
like  rye-grass  and  clover,  spring  up  together. 

Set  them  to  examine  one  another  in  the 
epistolary  style,  as  in  and  by  a  bill  in  equity, 
(that  is  to  say,  a  pair  of  bills,  a  bill  and  a  cross 
bill),  the  examination  takes  up  twice  or  three 
times  as  many  months,  as  in  a  court  of  con- 
science it  would  have  taken  minutes.   The  pro- 
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lific  examination,  crawling  on  for  ten,  fifteen,  or 
twenty  months,  fees  pullulating  from  it  all  the 
time.  A  suit  in  equity,  perhaps,  to  do  nothing 
but  get  the  evidence ;  and  then  a  suit  at  com- 
mon law,  six,  twelve,  or  eighteen  months,  to 
give  employment  to  the  evidence. 
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EXAMINATION  OF  THE  CASES  IN  WHICH 
ENGLISH  LAW  EXEMPTS  ONE  PERSON  FKOM 
GIVING  EVIDENCE   AGAINST   ANOTHER. 


Sect.  l.^-The  exemption  improper. 

If  the  testimony  of  a  party  to  his  own  pre- 
judice ought  to  be  coiiijjellable,  so  ought  that 
of" any  other  person,  II"  the  vexation  ol"  which 
it  might  be  productive  to  Reus  to  contribute 
by  his  own  evidence  to  subject  himself  to  the 
obligations  of  justice,  affijrds  no  sufficient  rea- 
son for  the  dissolving  of  these  obligations  ;  still 
less  can  any  good  reason  be  drawn  from  the 
vexation  resulting  from  that  same  source,  for 
depriving  justice  of  the  benefit  of  any  other 
testimony. 

This  sort  of  second-hand  vexation,  reflected 
from  the  former,  must  be  of  one  or  other  of  two 
descriptions  :  the  seat  of  it,  in  the  bosom  of  one 
or  other  of  two  persons. 

Is  it  in  consideration  of  the  vexation  that 
Reus  himself  would  suffer,  from  the  prejudice 
that  might  accrue  to  him  from  the  evidence  of 
Amicus  ;  is  it  for  this  reason,  that  justice  should 
be  deprived  of  the  benefit  of  Amicus's  testi- 
mony? 

But  it  will  hardly  be  said,  that  a  man's  suf- 
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feringB  will  be  greater,  at  seeing  evidence  to  his 
^prejudice  extracted  from  another  bosom,  tlian 
It  feeling  it  extracted  from  his  own. 
Is  it  in  consideration  of  the  vexation  that 
fAmicus  would  suffer,  from  the  thought  of  the 
prejudice  that  might  accrue  from  his  evidence 
to  Reus  ;  is  it  for  this  reason  that  justice  should 
be  deprived  of  the  benefit  of  the  testimony  of 
Amicus? 

But  it  will  hardly  be  said,  that  a  man's  suf- 
rferings  will  be  greater  at  the  idea  of  an  evil 
[considered  as  about  to  befall  another  person, 
(whether  from  his  own  instrumentality,  or  from 
any  other  cause),  than  at  the  idea  of  the  same 
evil,  of  an  evil  the  same  in  magnitude  (pro- 
^)ability  and  proximity  considered),  as  about  to 
fall  upon  himself. 

Sccus,  if  Reus  and  Amicus  were  Nisus  and 
Euryalus.  But  Reus  and  Amicus  are  not 
Nisus  and  Euryalus;  they  are  average  men. 
It  is  not  to  fabulous,  nor  yet  to  extraordinary 
characters,  but  to  ordinary  ones,  that  the  pro- 
visions of  the  legislator  ought  to  be  adapted. 

Suppose  such  a  plea  admitted ;  observe  the 
consequence.     By  what  criterion  shall  the  de- 
gree of  sympathetic  sensibility  on  the  part  of 
Amicus  be  determined  ?    By  what  sure  token, 
open  to  the  eyes  and  estimation  of  the  judge, 
shall  it  be  discovered  that  the  fate  of  Reus  is 
in  any  degree  an  exciting  cause  of  the  affection 
in  question,  in  the  breast  of  Amicus  ?    From 
|?the  ties  of  blood  ?   The  presumption  is  strong; 
,but  unhappily  not  so  strong  as  to  be  conclu- 
^Bive.    From  any  other  ties  ?   The  presumption 
is  weaker  and  weaker  ad  wjinitum. 

Admitted,  the  plea  would  put  into  the  hands 
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of  the  judge,  at  Jeast  with  the  concurrence  of 
the  proposed  witness,  the  faculty  of  excluding 
or  adniittiug  any  man's  testimony  at  pleasure. 
The  sentimental  candidate  for  exclusion,  what 
in  this  case  should  he  do  ?  Should  he  speak, 
and  weep,  and  faint  for  himself?  or  fee  counsel 
to  speak,  and  weep,  and  faint  for  him  ? 

Sect.  W.— Lawyer  and  Client, 

English  judges  have  taken  care  to  exempt 
the  professional  members  of  the  partnership 
from  so  unpleasant  an  obligation  as  that  of  ren- 
dering service  to  justice.  *'  Counsel  and  attor- 
neys ought  not  to  be'*  (say  rather  are  not)  "per- 
mitted to  give  evidence  of  any  facts  communi- 
cated to  them  by  their  clients  in  the  practice  of 
their  profession."* 

On  which  of  the  two  above-mentioned  grounds 
does  the  exemption  rest  in  those  learned  bo- 
soms? Is  it  that  the  client  would  suffer  so 
much  more  from  being  hurt  by  his  lawyer's 
testimony  than  by  his  own  ?  Or  that  a  man  is 
so  much  dearer  to  his  advocate  and  his  attorney, 
than  to  himself? 

The  oracle  has  given  its  response:  •*  The 
privilege  is  that  of  the  client,  not  of  the  at- 
torney."'!" 

When,  in  consulting  with  a  law  adviser, 
attorney  or  advocate,  a  man  has  confessed  his 
delinquency,  or  disclosed  some  fact  which,  if 
stated  in  court,  might  tend  to  operate  in  proof 
of  it,  such  law  adviser  is  not  to  be  suffered  to 
be  examined  as  to  any  such  point.     The  law 
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r  is  neither  to  be  compelled,  nor  so  much 

sutifered,  to  betray  the  trust  thus  reposed  in 

m.     Not  suffered  ?     Why  not  ?    Oh,  because 

betray  a  trust  is  treachery;  and  an  act  of 

ery  is  an  immoral  act. 
An  immoral  sort  of  act,  is  that  sort  of  act,  the 
ency  of  which  is,  in  some  way  or  other,  to 
n  the  quantity  of  happiness  in  society.    In 
t  v\'ay  does  the  supposed  cause  in  question 
tend  to  the  production  of  any  such  eifect  ?  The 
viction  and  punishment  of  the  defendant,  he 
guilty,  is  by  the  supposition  an  act  the 
tendency  of  which,  upon  the  whole,  is  bene- 
ficial to  society.    Such  is  the  proposition  which 
fcr  this    purpose   must   be    assumed.      Some 
oAences  (it  will  be  admitted  by  every  body) 
of  that  sort  and  quality,  that  the  acts  by 
ch  they  are  punished  do  possess  this  bene- 
ficial tendency.    Let  the  offence  in  question  be 
of  the  number  :  it  is  of  such  only  as  are  of  that 
fiutnber  that  I   speak.     The  good,  then,  that 
resQJts  from  the  conviction  and  punishment,  in 
the  case  in  question,  is  out  of  dispute  :  where, 
then,  is  the  additional  evil  of  it  when  produced 
by  the  cause  in  question  ?    Nowhere.    The  evil 
eoQsists  in  the  punishment:   but  the  punish- 
ment a  man  undergoes  is  not  greater  when  the 
eridence  on  which  the  conviction  and  punish- 
ment are  grounded  happens  to  come  out  of  the 
mouth  of  a  law  adviser  of  his,  than  if  it  had 
happened  to  come  out  of  his  own  mouth,  or 
M|^t  of  a  third  person. 

^^f  But  if  such  confidence,  when  reposed,  is  per- 
I  mitted  to  he  violated,  and  if  this  be  known, 
I  (which,  if  such  be  the  law,  it  will  be),  the 
m  cuu'siiiurncr  will  be,  that  no  such  confidence 
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will  be  reposed.  Not  reposed  ? — Well :  and  if 
it  be  not,  wherein  will  consist  the  mischief? 
The  man  by  the  supposition  is  guilty ;  if  not» 
by  the  supposition  there  is  nothing  to  betray  ; 
let  the  law  adviser  say  every  thing  he  has 
beard,  every  thing  he  can  have  heard  from  his 
client,  the  client  cannot  hav&  any  thing  to  fear 
from  it.  That  it  will  often  happen  that  in  the 
case  supposed  no  such  confidence  will  be  re- 
posed, is  natural  enough :  the  first  thing  the 
advocate  or  attorney  will  say  to  his  client,  will 
be, — Remember  that,  whatever  you  say  to  rae,  I 
shall  be  obliged  to  tell,  if  asked  about  it.  What, 
then,  will  be  the  consequence  ?  That  a  guilty 
person  will  not  in  general  be  able  to  derive 
quite  so  much  assistance  from  his  law  adviser, 
in  the  way  of  concerting  a  false  defence,  as  he 
may  do  at  present. 

Except  the  prevention  of  such  pernicious 
confidence,  of  what  other  possible  effect  can 
the  rule  for  the  requisition  of  such  evidence  be 
productive  ?  Either  of  none  at  all,  or  of  the 
conviction  of  delinquents,  in  some  instances  in 
which,  but  for  the  lights  thus  obtained,  they 
would  not  have  been  convicted.  But  in  this 
effect,  what  imaginable  circumstance  is  there 
that  can  render  it  in  any  degree  pernicious  and 
undesirable  ?  iSone  whatever.  The  conviction 
of  delinquents  is  the  very  end  of  penal  justice. 

Observe  the  inconsistency  between  the  rule 
in  the  case  of  the  particular  species  of  contract 
in  question,  and  the  rules  observed  in  general 
in  respect  to  contracts.  Of  contracts  in  general 
the  fulfilment  is  beneficial  to  society :  of  con- 
tracts in  general  the  fulfilment  is  accordingly 
enforced.     But  there  are  some  contracts  the 
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fulfilment   of  which  would   be    pernicious   to 
miety  :  every  crime,  every  offence,  supposing 
'IW'f>robibitioD  put  upon  it  by  the  law  to  be 
well  grounded,  afiFords  an  example,  viz.  that  of 
M.  contract  for  the  joining  in  the  commission  of 
fuch  offence.     The  contract  between  a  delin- 
qoent  and  his  law  adviser,  is  a  contract  which 
"jrits  object  the  enabling  the  delinquent  to 
the  punishment  which  is  his  due.    With 
what  consistency,  to  what  end,  would  the  law 
•edt  to  enforce  a  contract  to  such  an  eifect? 
Suppose  a  like  contract  between  a  delinquent 
ina  nis  jailor ;  a  contract,  the  object  of  which 
sliall   be  to  enable  the  delinquent  to  escape. 
IX>e8  the  law  seek  to  enforce  this  sort  of  con- 
tract?    No,  not  any  where.     But  why  not? 
It  might,  with  as  much  reason  as  in  the  other 
case. 
If  the  law  adviser,  of  his  own  motion,  the 
neither  commanding  nor  forbidding  him, 
»re  t(»  offer  his  testimony  for  the  purpose  of 
pfumoting  the  conviction  of  his  client,  the  im- 
itation of  treachery  would  have,  if  not  a  good 
md,  at  any  rate  a  better,  a  more  plausible 
>und.     But  the  question  is  not,  whether  the 
ryer    shall    thus    offer   his   testimony;    but 
lether   the   law   shall   command   it,   or   au- 
thorize him,  nay  force  him,  to  refuse  it. 

' '         are  the  law  in  this  case,  with  the  law  in 
tl:  of  treason — misprision  of  treason.     If, 

knowing  of  an  act  of  treason  committed,  a  man 
ferfoears  to  give  information  of  it,  such  forbear- 
is  punished,  and  certainly  not  without 
ID,  as  a  high  crime.  In  the  case  of  the  law 
sr,  the  rule  now  under  consideration  would 
ibly  be  deemed  applicable  to  the  crime  of 
[tOL»  V.  X 
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treason,  as  well  as  to  all  others.  The  law  in  this 
case  finds  a  man  in  whom  it  protects  that  very 
species  of  conduct  which  it  punishes  in  every 
other  man :  and  that  species  of  conduct  a  mis- 
chievous one ;  one  of  which  the  effects  cannot 
but  be  pernicious.  To  what  end,  with  what 
consistency,  can  the  law  find  out  a  man  to 
receive  with  safety,  and  even  under  an  obliga- 
tion of  concealment,  that  confidence,  that  per- 
nicious confidence,  which  it  punishes  in  every 
other  man  ? 

Another  inconsistency.  To  confidents  taken 
from  other  professions,  neither  the  obligation 
nor  the  permission  of  secrecy,  as  against  justice, 
extends.  A  physician,  a  surgeon,  is  compelled 
to  disclose  what  may  operate  towards  the  con- 
viction of  his  patient. 

To  the  credit  of  the  judges  of  latter  times, 
this  superstition  appears  to  have  been  not  much 
to  their  taste :  by  decision  after  decision  they 
have  pared  it  down  and  narrowed  it,  to  a  very 
considerable  degree.  From  a  counsel,  from  an 
attorney,  evidence  may  be  extracted  of  facts 
which  came  to  their  knowledge  before  they 
were  retained  ;*  of  facts  disclosed  to  them  by 
the  client  after  the  suit  was  at  an  end  by  com- 
promise rf  of  facts  which,  though  falling  under 
their  cognizance  no  otherwise  than  in  conse- 
quence of  their  professional  intercourse  with 
their  client,  were  not  directly  communicated 
and  confessed  by  him:  J  of  facts  which,  though 
coming  to  their  cognizance  in  consequence  of 


•  Hawkins,  S  84.  t  Ibid.  ^  90. 

t  Viz.  that  a  deed  erased  had  been  in  a  different  plight. 
Ibid.  ^  86. 
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such  intercourse,  might  (it  is  said)  have  come 
to  their  cognizance  without  it.* 

Id  a  word,  so  fine  has  the  hair  been  spHt, 
that,  when  an  attorney  has  been  consulted  with, 
not  (it  is  said)  as  an  attorney,  but  only  as  a 
friend,  evidence  of  the  facts  that  come  under 
his  cognizance  has  been  extracted  from  his 
mouth. f  Quaere,  by  what  sign  to  know  when 
it  is  the  attorney  who  is  present,  and  when  it  is 
the  friend?  In  the  case  of  the  counsel,  there 
might  have  been  less  difficulty:  the  professional 
robe,  by  being  off  or  on,  might  distinguish  the 
counsel  from  the  friend. 

Hawkins,J  speaking  to  the  question,  *'  What 
*'  kind  of  receipt  of^a  felon  will  make  the 
**  receiver  an  accessary  after  the  fact?"  says, 
•*  It  seems  agreed  that,  generally,  any  assist- 
"  ance  whatever  given  to  one  known  to  be  a 
**  felon,  in  order  to  hinder  his  ....  suffering 
*'  the  punishment  to  which  he  is  condemned, 
"  is  a  sufficient  receipt  for  this  purpose."  (By 
the  word  condemned  he  means  no  more  than 
doomed  by  the  general  disposition  of  the  law, 
not  condemned  in  consequence  of  a  particular 
prosecution  instituted :  for  in  all  the  examples 
he  gives,  the  assistance  spoken  of  is  given 
before  prosecution.)  The  lawyer  who,  know- 
ing from  the  confession  of  his  client  that  such 
client  has  committed  a  felony,  enables  him  by 
his  counsel  to  avoid  **  suffering  the  punishment 


•  To  prove  that  the  client  was  the  same  person  who  took 
an  oath,  for  which  he  is  under  an  indictment  for  petjury  :  so 
also  to  prove  the  handwriting  of  the  client  to  a  note  or  other 
instrument. 

t  Hawkins,  ^  91.  t  Cap.  29,  ^  26.  vol.  iv.  p.  209. 
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"  to  which  he  is  condemned,"  is,  according  to 
the  above  definition,  an  accessary  to  such 
felony ;  viz.  an  accessary  after  the  fact.  In 
practice  he  certainly  would  not  be  deemed  so. 
What  1  mention  the  case  for,  is  to  shew  the 
inconsistency.  In  the  case  of  the  law  adviser, 
the  •*  policy,"*  as  it  is  called,  of  the  law, 
is  to  protect  that  sort  of  man  in  affording 
to  a  crime  that  very  sort  of  assistance,  the 
giving  of  which  it  punishes  in  any  other  sort 
of  man,  —  punishes,  and  even  to  such  a  degree 
as  to  treat  him  as  an  accomplice.  In  a  ca«e 
like  this,  it  would  certainly  be  too  much  to 
punish  the  law  adviser  as  an  accomplice,  for 
lending  his  advice  (which  is  his  mode  of  assist- 
ance) to  a  guilty  client,  or  for  not  spontaneously 
disclosing  such  lights  towards  the  ascertain- 
ment of  his  guilt,  as  it  has  happened  to  him  to 
collect.  It  might  deter  the  lawyer  from  lending 
his  assistance  to  an  innocent  person  when  ac- 
cused, by  the  fear  of  being  involved  in  the 
punishment  in  case  of  his  proving  guilty.  But 
to  what  use,  or  with  what  consistency,  forbid 
his  disclosing  any  such  proof  of  guilt,  even 
though  called  upon  so  to  do? 

A  distinction,  which  seems  an  important  one, 
is  one  of  which  I  see  no  traces  in  the  books. 
The  confidence  supposed  to  be  reposed  in  the 
law  adviser,  — is  it  reposed  after  prosecution, 
for  the  purix)se  of  the  guilty  party's  being  en- 
abled to  escape  the  punishment  due  to  his 
guilt?  or  is  it  reposed  before  prosecution, — 
reposed  (suppose)  while  the  offence  is  in  con- 
templation, and  in  the  view  of  leartiing  the 

*  Hawkins's  Leach,  iv.  434  :  b.  iv.  c.  46.  k  94. 
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means  of  committing  it  with  impunity  and 
success  ?  In  the  former  case,  the  relation  of 
the  law  adviser  to  the  offence,  in  case  of  crimi- 
nal consciousness  on  his  part,  is  that  of  an 
accessary  after  the  fact;  in  the  other,  that  of 
an  accessary  before  or  during  the  fact;  that 
sort  of  accessary  who,  in  the  technical  lan- 
guage of  the  law,  is  in  many  cases  termed  a 
principal.  I  say,  in  case  of  criminal  conscious- 
ness :  for,  from  the  circumstance  of  an  attor- 
ney's having  it  in  his  power  to  give  evidence, 
the  effect  of  which,  added  to  other  evidence, 
may  be  to  give  birth  to  the  conviction  of  his 
client  in  respect  of  a  crime  or  other  offence, — 
it  does  not  follow  by  any  means  that  there 
must  have  been  any  criminal  consciousness  on 
his  part ;  that  the  picture  of  the  transaction 
should  have  been  present  to  his  mind,  clothed 
with  all  those  circumstances  the  union  of  which 
is  necessary  to  the  constituting  it  a  crime.  In 
case  of  perjury  (for  example),  the  attorney  may 
have  learnt  from  his  client  the  existence  of  a 
fact  incompatible  with  another  fact,  the  exist- 
ence of  which  the  client  has  averred  upon  oath, 
but  without  having  heard  of  his  ever  having 
made  any  such  averment:  or,  vice  versa,  he 
may  have  been  privy  to  the  making  of  such 
averment  upon  oath,  without  having  ever  re- 
ceived information,  either  from  the  client  or 
any  body  else,  of  the  existence  of  the  fact  by 
which  such  averment  is  demonstrated  to  be 
perjurious. 

**  A  counsel,  solicitor,  or  attorney,  cannot 
**  conduct  the  cause  of  his  client"  (it  has  been 
observed)  **  if  he  is  not  fully  instructed  in  the 
**  circumstances  attending  it:  but  the  client" 
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(it  is  added)  **  could  not  give  tlie  instructions 
**  wilh  safvtj/y  if  the  facts  confided  to  his  advo- 
**  cate  were  to  be  disclosed."*  Not  with  safety? 
So  much  the  better.  To  what  object  is  the 
whole  system  of  penal  law  directed,  if  it  be  not 
that  no  man  shall  have  it  in  his  power  to  flutter 
himself  with  the  hope  of  safety,  in  the  event  of 
his  engaging  in  the  cummission  of  an  act  which 
the  law,  on  account  of  its  supposed  mischie- 
vousoess,  has  thought  fit  to  prohibit?  The 
argument  employcxl  as  a  reason  against  the 
compelling  such  disclosure,  is  the  very  argu- 
ment that  pleads  in  favour  of  it. 

This  being  the  professed  object  of  the  En- 
glish system  of  law,  as  well  as  of  every  other 
system  of  law,  viz.  the  prevention  of  offences; 
is  it  reconcilable  to  the  idea  of  wisdom  or  con- 
sistency, that  it  should  lay  down  a  rule,  the 
effect  of  which,  without  contributing  to  the 
protection  of  the  innocent,  or  preventing  vexa- 
tion in  any  other  shape,  is  purely  and  simply 
to  counteract  its  own  designs  ? 

In  vain  would  it  be  to  impute  the  favouring 
of  treachery  to  a  regulation  by  which  such 
disclosures  were  to  be  made  obligatory.  In 
saying,  '*  a  criminative  fact,  stated  by  a  delin- 
Quent  to  his  law  adviser,  shall,  if  called  for,  be 
disclosed  by  him  in  evidence,"  it  gives  sufficient 
warning  to  offenders  not  to  seek  for  safety  in 
such  means. 

Thus  much  as  to  the  case  where  the  effect  of 
the  disclosure  may  be  to  subject  the  client  to 
suffer  as  for  an  offence.  Where  the  effect  of  it 
does  not  go  beyond  the  subjecting  him  to  some 


*  Pe&ke  on  Evidence,  p.  126. 
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non  penal  obligation  to  which  he  otherwise  might 
not  be  subjected,  or  to  debar  him  from  some 
light  of  which  he  otherwise  might  have  come 
into  possession^,  or  remained  possessed, — the 
objeetion  is  no  more  reconcilable  with  the  main 
object  of  the  law  than  in  the  other  case.  In 
every  such  case,  though  by  a  process  grievously 
and  unnecessarily  dilatory  and  expensive,*  what 
the  law  does,  or  to  be  consistent  ought  to  do,  is 
to  compel  each  party,  out  of  his  own  mouth, 
(or,  to  speak  literally,  by  his  own  hand,)  to  make 
disclosure  of  such  facts  as,  lying  within  his 
own  knowledge,  are  of  a  nature  to  contribute 
tonprards  substantiating  the  claim  of  the  adver- 
tary.  Can  there  be  any  reason  why  that  infor- 
mation, which  he  is  compelled  to  give  by  his 
own  hand,  should  not  be  obtained  with  equal 
facility  from  another  hand,  from  which,  if  there 
be  any  difference,  it  may  be  extracted  with 
less  reluctance?  Disclosure  of  all  legally- 
rative  facts,  facts  investitive  or  divestitive  of 
t,  of  all  facts  on  which  right  depends, — 
ich,  without  any  exception,  ought  to  be,  such, 
th  a  few  inconsistent  exceptions,  actually  is, 
the  object  of  the  law.  On  the  part  of  the  indi- 
viduals of  all  descriptions  by  whom  information 
to  such  effect  happens  in  each  instance  to  be 
possessed,  the  two  species  of  behaviour  by 
which  the  fulfilment  of  this  design  may  be 
counteracted  in  such  instance,  are  falsehood 
and  concealment.  If  falsehood  is  not  favoured 
by  the  law,  why  should  concealment?  a  mode 
of  conduct  which,  without  the  guilt,  (at  least  in 
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as  far  as  guilt  is  measured  by  punishment),  is 
attended,  so  far  as  it  takes  place,  with  the 
same  pernicious  and  undesirable  effect. 

Concealment  of  those  facts,  the  knowledge 
of  which  is  necessary  to  the  fulfilment  of  the 
predictions  delivered  by  the  substantive  branch 
of  the  law,  is  a  mode  of  conduct  punished  in 
some  instances  as  an  offence,  and  even  as  a 
crime.  The  least  that  can  be  required  by 
consistency  is,  that  the  species  of  fraud  thus 
punished  in  some  cases,  should  not  in  any  case 
be  protected  and  encouraged. 

To  give  encouragement  to  the  spirit  of  chi- 
cane, is  an  imputation  which,  on  here  and  there 
an  occasion,  men  are  bold  enough  to  cast  upon 
the  general  complexion  of  the  law,  though  not 
in  a  hundredth  part  of  the  instances  in  which 
a  just  warrant  might  be  found  for  it.  An  ob- 
jection to  a  proposition  in  which  any  such  term 
as  chicane  is  the  characteristic  word,  is,  that  it 
is  indistinct  and  vague.  The  rules  of  the  class 
of  that  against  which  I  have  been  here  contend- 
ing, may  serve  at  once  to  fix  the  import,  and  to 
exemplify  the  ground  of  it. 

Expect  the  lawyer  to  be  serious  in  his  en- 
deavours to  extirpate  the  breed  of  dishonest 
litigants !  expect  the  fox-hunter  first  to  be 
serious  in  his  wishes  to  extirpate  the  breed  of 
foxes. 

Idle  as  a  reproach, — as  a  memento  this  ought 
never  to  be  out  of  mind.  It  is  thus,  and  thus 
only,  that  it  <:an  be  visible  to  the  legislator, 
where  to  look  for  opposition,  and  where,  if  any 
where,  for  assistance. 


I 


I 


I 


\_Farthir  Remarks  bi/  the  Editor.'] 

In  the  notice  of  the  Traits  des  Preiwes  Judi- 
daires^  in  the  Edinburgh  Review,*  the  rule 
which  excludes  the  testimony  of  the  profes- 
sional assistant,  is  with  much  earnestness  de- 
iSended.  The  grounds  of  the  defence,  in  so  far 
as  they  are  intelligible  to  me,  reduce  them- 
selves to  those  which  follow  : 

1.  The  first  argument  consists  of  two  steps, 
whereof  the  former  is  expressed,  the  latter 
■nderstood;  and  either  of  them,  if  admitted, 
destroys  the  other.  The  proposition  which  is 
melted  is,  that  the  aid  which  is  afforded  to  an 
accused  person  by  his  advocate,  is  of  exceedingly 
great  importance  to  justice.  The  proposition 
which  is  insinuated  is,  that  of  this  aid  he  would 
be  deprived,  if  his  advocate  were  rendered  sub- 
ject to  examination. — If  the  only  purpose,  for 
which  an  advocate  can  be  of  use,  be  to  assist  a 
criminal  in  the  concealment  of  his  guilt,  the 
last  proposition  is  true  :  but  what  becomes  of 
the  former  ?  If,  on  the  other  hand  (as  is  suffi- 
ciently evident)  an  advocate  be  needful  on 
other  accounts  than  this, — if  he  be  of  use  to 
the  innocent,  as  well  as  to  the  guilty,  to  the 
man  who  has  nothing  to  conceal,  as  well  as  to 
the  man  who  has;  what  is  to  hinder  an  inno- 
cent, or  even  a  guilty  defendant,  from  availing 
himself  of  his  advocate's  assistance  for  all  pur- 
poses, except  that  of  frustrating  the  law  ? 

2.  The  second  argument  consists  but  of  one 
proposition  :  it  is,  that  Lord  Russell's  attorney 
would  have  been  a  welcome  visitor,  with  his 
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notes  in  his  pocket,  to  the  office  of  the  solicitor 
of  the  Treasury.  To  the  exalted  personages, 
whose  desire  it  was  to  destroy  Lord  Russell, 
any  person  would,  it  is  probable,  have  been  a 
welcome  visitor,  who  came  with  information 
in  his  pocket  tending  to  criminate  the  pri- 
soner. From  this,  what  does  the  reviewer 
infer  ?  That  no  information  tending  to  crimi- 
nate the  prisoner  should  be  received  1  That 
the  truth  should  not,  on  a  judicial  occasion, 
be  ascertained  ?  Not  exactly :  only  that  one 
means,  a  most  efficient  means,  of  ascertaining 
it,  should  be  rejected.  Are  we  to  suppose, 
then,  that  on  every  judicial  occasion  the  thing 
which  is  desirable  is,  that  the  laws  should  not 
be  executed  ?  then,  indeed,  the  reviewer's  con- 
clusion would  be  liable  to  no  other  objection 
than  that  of  not  going  nearly  far  enough  ;  since 
all  other  kinds  of  evidence  might,  and  indeed 
ought,  on  such  a  supposition,  to  be  excluded 
likewise. 

So  long  as  the  law  treats  any  act  as  a  crime 
which  is  not  a  crime,  so  long  it  will,  without 
doubt,  be  desirable  that  some  acts  which  are 
legally  crimes  should  escape  detection  :  and  by 
conducing  to  that  end,  this  or  any  other  exclu- 
sionary rule  may  palliate,  in  a  slight  degree,  the 
mischiefs  of  a  bad  law.  To  make  tlie  conclusion 
hold  universally,  what  would  it  be  necessary  to 
suppose  ?  Only  that  the  whole  body  of  the  law 
is  a  nuisance,  and  its  frustration,  not  its  exe- 
cution, the  end  to  be  desired. 

Laws  are  made  to  be  executed,  not  to  be  set 
aside.  For  the  sake  of  weakening  this  or  that 
bad  law,  would  you  weaken  all  the  laws  ?  How 
monstrous  must  that  law  be,  which  is  not  better 
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than  such  a  remedy !  Instead  of  making  bad 
laws,  and  then,  by  exclusionary  rules,  undoing 
with  one  hand  a  part  of  the  mischief  which  you 
have  been  doing  with  the  other,  would  it  not 
he  ^wiser  to  make  no  laws  but  such  as  are  fit  to 
be  executed,  and  then  to  take  care  that  they  be 
executed  on  all  occasions  ? 

3.  The  third  argument  is  of  that  ingenious 
mod  sometimes  very  puzzling  sort,  called  a 
dilemma.  If  the  rule  were  abolished,  two 
courses  only,  according  to  the  reviewer,  the 
lawyer  would  have :  he  must  enter  into  com- 
monication  with  the  opposite  party  from  the 
beginning,  to  which  course  there  would  be 
objections;  or  he  must  wait  till  he  had  satis- 
fied himself  that  his  client  was  in  the  wrong, 
isd  must  enter  into  communication  with  the 
opposite  party  then ;  to  which  course  there 
would  be  other  objections.  What  the  force  of 
these  objections  may  be,  it  is  not  necessary, 
nor  would  it  be  pertinent,  to  inquire :  since 
neither  justice  nor  Mr.  Bentham  demand  that 
he  should  enter  into  communication  with  the 
opposite  party  at  all.  What  is  required  is 
only,  that  if,  upon  the  day  of  trial,  the  opposite 
party  should  choose  to  call  for  his  evidence,  it 
may  not  be  in  his  power,  any  more  than  in  that 
of  any  other  witness,  to  withhold  it. 

One  would  not  have  been  surprised  at  these 
arguments,  or  even  worse,  from  an  indiscri- 
minate eulogizer  of  "  things  as  they  are  ;" 
this,  however,  is  by  no  means  the  character 
of  the  wTiter  of  this  article  :  it  is  the  more 
surprising,  therefore,  that  he  should  have  been 
able  to  satisfy  himself  with  reasons  such  as 
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the  three  which  we  have  examined.  Not  that 
these  are  all  the  reasons  he  has  to  give :  the 
follovifing  paragraph  seems  to  be  considered  by 
him  as  containing  additional  reasons  to  the 
same  effect : — 

"  Even  in  the  very  few  instances  where  the 
accused  has  intrusted  his  defender  with  a  full 
confession  of  his  crime,  we  hold  it  to  be  clear 
that  he  may  still  be  lawfully  defended.  The 
guilt  of  which  he  may  be  conscious,  and  which 
he  may  have  so  disclosed,  he  has  still  a  right 
to  see  distinctly  proved  upon  him  by  legal 
evidence.  To  suborn  wretches  to  the  com- 
mission of  perjury,  or  procure  the  absence  of 
witnesses  by  bribes,  is  to  commit  a  separate 
and  execrable  crime;  to  tamper  with  the  purity 
of  the  judges  is  still  more  odious:  but  there  is 
no  reason  why  any  party  should  not,  by  fair 
and  animated  arguments,  demonstrate  the  in- 
sufficiency of  that  testimony,  on  which  alone 
a  righteous  judgment  can  be  pronounced  to  his 
destruction.  Human  beings  are  never  to  be 
run  down  like  beasts  of  prey,  without  res[)ect 
to  the  laws  of  the  chase.  If  society  must 
make  a  sacrifice  of  any  one  of  its  members,  let  it 
proceed  according  to  general  rules,  upon  known 
principles,  and  with  clear  proof  of  necessity : 
*  let  us  carve  him  as  a  feast  fit  for  the  gods, 
not  hew  him  as  a  carcass  for  the  hounds.'  Re- 
versing the  paradox  above  cited  from  Paley,  we 
should  not  despair  of  finding  strong  arguments 
in  support  of  another,  and  maintain  that  it  is 
desirable  that  guilty  men  should  sometimes 
escape,  by  the  operation  of  those  general  rules 
which  form  the  only  security  for  innocence." 
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In  reading  the  above  declamation,  one  is  at 
a  loss  to  discover  what  it  is  which  the  writer 
is  aiming  at.  Does  he  really  think  that,  all 
other  things  being  the  same,  a  system  of  pro- 
cedure is  the  better,  for  affording  to  criminals 
a  chance  of  escape  ?  If  this  be  his  serious  opi- 
nion, there  is  no  more  to  be  said;  since  it  must 
be  freely  admitted  that,  reasoning  upon  this  prin- 
ciple, there  is  no  fault  to  be  found  with  the'rule. 
If  it  be  your  object  not  to  find  the  prisoner  guilty, 
there  cannot  be  a  better  way  than  refusing 
to  hear  the  person  who  is  most  likely  to  know 
of  his  guilt,  if  it  exist.  The  nile  is  perfectly 
well  adapted  to  its  end  :  but  is  that  end  the 
true  end  of  procedure  ?  This  question  surely 
requires  no  answer. 

But  if  the  safety  of  the  innocent,  and  not  that 
of  the  guilty,  be  the  object  of  the  reviewer's 
solicitude ;  had  he  shewn  how  an  innocent  man 
could  be  endangered  by  his  lawyer's  telling  all 
he  has  to  tell,  he  would  have  delivered  some- 
thing more  to  the  purpose  than  any  illustration 
which  the  subject  of  carcasses  and  hounds 
could  yield.  If  he  can  be  content  for  one 
moment  to  view  the  question  with  other  than 
fox-hunting  eyes,  even  he  must  perceive  that, 
to  the  man  who,  having  no  guilt  to  disclose, 
has  disclosed  none  to  his  lawyer,  nothing  could 
be  of  greater  advantage  than  that  this  should 
appear;  as  it  naturally  would  if  the  lawyer 
were  subjected  to  examination. 

"  There  is  no  reason  why  any  party  should 
not,  by  fair  and  animated  arguments,  demon- 
strate the  insufficiency  of  that  testimony,  on 
which  alone  a  righteous  judgment  can  be  pro- 
nounced to  his  destruction."     This,  if  I  rightly 
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understand  it,  means,  that  incomplete  evidence 
ought  not,  for  want  of  comments,  to  be  takea 
for  complete:  we  were  in  no  great  danger  of 
supposing  that  it  ought.  But  the  real  question 
is," — should  you,  because  your  evidence  is  in- 
complete, shut  out  other  evidence  which  would 
complete  it.  After  the  lawyer  has  been  ex- 
amined, is  the  evidence  incomplete  notwith- 
standing ?  then  is  the  time  for  your  *'  fair 
and  animated  arguments."  Is  it  complete  ? 
then  what  more  could  you  desire? 

The  denunciation  which  follows,  against  hunt- 
ing down  human  beings  without  respect  for  the 
laws  of  the  chase,  is  one  of  those  proofs  which 
meet  us  every  day,  how  little,  as  yet,  even  in- 
structed Englishmen  are  accustomed  to  look 
upon  judicature  as  a  means  to  an  end,  and  that 
end  the  execution  of  the  law.  They  speak  and 
act,  every  now  and  then,  as  if  they  regarded  a 
criminal  trial  as  a  sort  of  game,  partly  of 
chance,  partly  of  skill,  in  which  the  proper  end 
to  be  aimed  at  is,  not  that  the  truth  may  be 
discovered,  but  that  both  parties  may  have  fair 
play :  in  a  word,  that  whether  a  guilty  person 
shall  be  acquitted  or  punished,  may  oe,  as 
nearly  as  possible,  an  even  chance. 

1  had  aJmost  omitted  the  most  formidable 
argument  of  all,  which  was  brought  forward 
by  M.  Dumont,  not  as  decisive,  but  as  deserv- 
ing of  consideration,  and  which  the  reviewer, 
who  adopts  it,  terms  **  a  conclusive  reductio  ad 
iibsurdum.'^  This  consists  in  a  skilful  applica- 
tion of  the  words  sp\f  and  informer  (espion, 
d^lateur),  two  words  forming  part  of  a  pretty 
extensive  assortment  of  vaguely  vituperative 
expressions,  which    possess    the   privilege  ,of 
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aerring  as  conclusive  objections  against  any 
person  or  thing  which  it  is  resolved  to  con- 
demn, and  against  which,  it  is  supposed,  no 
other  objections  can  be  found. 

Spies  and  informers  are  bad  people;  a  lawyer 
who  discloses  his  client's  guilt  is  a  spy  and  an 
sUbrmer ;  he  is  therefore  a  bad  man,  and  such 
fisclosure  is  a  bad  practice,  and  the  rule  by 
which  it  is  prohibited  is  a  good  rule.  Such, 
when  analysed  into  its  steps,  is  the  argument 
which  we  are  now  called  upon  to  consider. 

But  to  form  a  ground  for  condemning  any 
practice,  it  is  not  enough  to  apply  to  the  person 
who  practises  it  an  opprobrious  name :  it  is 
necessary,  moreover,  to  point  out  some  per- 
nicious tendency  in  the  practice ;  to  shew  that 
it  produces  more  evil  than  good.  It  cannot  be 
pretended  that  the  act  of  him,  who,  when  a 
crime  comes  to  his  knowledge,  (be  it  from  the 
malefactors  own  lips,  or  from  any  other  source), 
being  called  upon  judicially  to  declare  the  truth, 
declares  it  accordingly,  is  a  pernicious  act.   On 

I  the  contrary,  it  is  evident  that  it  is  a  highly 
ugeful  act :  the  evil  occasioned  by  it  being,  at 
the  very  worst,  no  more  than  the  punishment 
of  the  guilty  person ;  an  evil  which,  in  the 
opinion  of  the  legislature,  is  outweighed  by  the 
consequent  security  to  the  public.  Call  this 
man,  therefore,  an  informer  or  not,  as  you 
please;  but  if  you  call  him  an  informer,  re- 
member to  add,  that  the  act  which  constitutes 
him  one,  is  a  meritorious  act. 

M.  Dumont  expresses  an  apprehension  that 

honourable  man  would  take  upon  him  the 

ns  of  an  advocate,  if  compelled  to  put  on 
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what  he  is  pleased  to  call  the  character  of  an 
informer.  Further  reflection  vvouki,  I  think, 
have  convinced  him  that  this  apjiruhension  is 
chimerical.  There  is  scarcely  any  thing  in 
common  between  the  two  characters  of"  an  in- 
former and  of  a  witness.  The  antipathy  which 
exists  against  the  former  extends  not  to  the 
latter.  A  witness,  as  such,  does  nut  take 
money  for  giving  evidence,  as  an  informer  fre- 
quently docs  for  giving  information.  The  act 
of  an  informer  is  spontaneous  :  he  is  a  man  who 
goes  about  of  his  own  accord  doing  miscliief  to 
others  :  so  at  least  it  appears  to  the  eyes  of  un- 
reflecting prejudice.  The  evidence  of  the  wit- 
ness may  be  more  fatal  to  the  accused  than  the 
indications  given  by  the  informer;  but  it  has  the 
appearance  of  not  being  ecpially  spontaneous: 
he  tells  what  he  knows,  because  the  law  com- 
pels him  to  say  something,  and  because  being 
obliged  to  speak,  he  will  speak  nothing  but  the 
truth  :  but  for  any  thing  that  appears,  if  he  had 
not  been  forced,  he  would  have  held  his  tongue 
and  staid  away.  An  honourable  man,  acting  in 
the  capacity  of  an  advocate,  would,  by  giving 
true  evidence,  incur  the  a|)probation  of  all 
lovers  of  justice,  and  would  not  incur  the  dis- 
approbation of  any  one :  what,  therefore,  i.s 
there  to  deter  him  ?  unless  it  be  a  hatred  of 
justice. 

The  reviewer  adds,  that  M.  Dumont's  argu- 
ment "  might  be  assisted  with  a  multiplicity  of 
reasonings :"  these,  as  he  has  not  stated  them, 
Mr.  Bentham,  probably,  may  be  pardoned  for 
being  ignorant  of.  The  reviewer  is  modest 
enough   to  content  himself  with  the  "  single 
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md  very  obvious  remark,  that  the  author 
evidently  presumes  the  guilt  from  the  accu- 
sation :"'  a  remark  which  could  have  had  its 
sniTce  in  nothing  but  the  thickest  confusion 
of  ideas.  Had  Mr.  Bentbam  recommended 
eondeinnation  without  evidence,  or  any  other 
practice  -which  would  be  indiscriminately  inju- 
fkras  to  ail  accused  persons,  innocent  or  guilty; 
it  might  then  have  been  said  of  him,  with  some 
eolour  of  justice,  that  he  presumed  the  guilt 
ftmn  the  accusation.  But  when,  of  the  prac- 
tice which  he  recommends,  it  is  a  characteristic 
property  to  be  a  security  to  the  innocent,  a 
•Mirce  of  danger  to  the  guilty  alone, — under 
whaut  possible  pretence  can  he  be  charged  with 
presuming  the  existence  of  guilt? — though  he 
may  be  charged,  sure  enough,  with  desiring 
tlntiw^here  there  is  guilt,  it  may  be  followed  by 
punishment;  a  wish  probably  blameable  in  the 
eret  of  the  reviewer,  who  thinks  it  *'  desirable 
tost  gnilty  men  should  sometimes  escape." 

Thus  weak  are  all  the  arguments  which  could 
be  produced  against  this  practice,  by  men  who 
would  have  been  capable  of  huding  better  argu- 
neDts,  had  any  better  been  to  be  found.  It 
may  appear,  and  perhaps  ought  to  appear, 
tarprising,  that   men   generally  unprejudiced, 


a" 


accustomed  to  think,  should  be  misled 
hy  sophistry  of  so  flimsy  a  texture  as  this 
US  appeared  to  be.  Unhappily,  however, 
there  i«  not  any  argument  so  palpably  unten- 
able and  absurd,  which  is  not  daily  received, 
even  by  instructed  men,  as  conclusive,  if  it 
makes  in  favour  of  a  doctrine  which  they  are 
predetermined  to  uphold.  In  the  logic  of  the 
schools,  the  premises  prove  the  conclusion,    (n 
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the  logic  of  the  affections,  some  cause,  hidden 
or  apparent,  having  produced  a  prepossession, 
this  prepossession  proves  the  conclusion,  and 
the  conclusion  proves  the  premises.  You  may 
then  scatter  the  premises  to  the  winds  of  hea- 
ven, and  the  conclusion  will  not  stand  the  less 
firm: — the  affections  being  still  enlisted  in  its 
favour,  and  the  shew,  not  the  substance,  of  a 
reason  being  that  which  is  sought  for, — if  the 
former  premises  are  no  longer  defensible,  others 
of  similar  quality  are  easily  found.  The  only 
mode  of  attack  which  has  any  chance  of  being 
successful,  is  to  look  out  for  the  cause  of  the 
prepossession,  and  do  what  may  be  possible  to 
be  done  towards  its  removal :  when  once  the 
feeling,  the  real  support  of  the  opinion,  is  gone, 
the  weakness  of  the  ostensible  supports,  the  so 
called  reasons,  becomes  manifest,  and  the  opi- 
nion falls  to  the  ground. 

What  is  plainly  at  the  bottom  of  the  pre- 
possession in  the  present  case,  is  a  vague  ap- 
prehension of  danger  to  innocence.  There  is 
nothing  which,  if  listened  to,  is  so  sure  to  mis- 
lead as  vague  fears.  Point  out  any  specific 
cause  of  alarm,  any  thing  upon  which  it  is 
possible  to  lay  your  hand,  and  say,  from  this 
source  evil  of  this  or  that  particular  kind  is 
liable  to  flow;  and  there  may  be  some  chance 
of  our  being  able  to  judge  whether  the  appre- 
hension is  or  is  not  a  reasonable  one.  Confine 
yourself  to  vague  anticipations  of  undefined 
evils,  and  your  fears  merit  not  the  slightest  re- 
gard :  if  you  cannot  tell  what  it  is  you  are  afraid 
of,  how  can  you  expect  any  one  to  participate  in 
your  alarm?  One  thing  is  certain:  that,  if  there 
be  any  reason  for  fear,  that  reason  must  be 
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capable  of  being  pointed  out :  and  that  a  dan- 
ger which  does  not  admit  of  being  distinctly 
»tated»  is  no  danger  at  all.  Let  any  one, 
therefore,  ask  himself,  —  supposing  the  law 
good,  and  the  accused  innocent, — what  pos- 
sible harm  can  be  done  him  by  making  his 
»fessional  assistant  tell  all  that  he  knows? 
He  may  have  told  to  his  lawyer,  and  his 
rer,  if  examined,  may  disclose,  circum- 
res  which,  though  they  afford  no  inference 
it  him,  it  would  have  been  more  agreeable 
him  to  conceal.  True ;  but  to  guard  him 
inst  any  such  unnecessary  vexation,  he  will 
ive  the  considerate  attention  of  the  judge: 
and  this  inconvenience,  after  all,  is  no  more 
than  what  he  may  be  subjected  to  by  the  de- 
position of  any  other  witness,  and  particularly 
by  that  of  his  son,  or  his  servant,  or  any  other 
person  who  lives  in  his  house,  much  more  pro- 
bably than  by  that  of  his  lawyer. 

Whence  all  this  dread  of  the  truth?  Whence 
comes  it  that  any  one  loves  darkness  better 
ihan  light,  except  it  be  that  his  deeds  are  evil  ? 
N^'hence  but  from  a  confirmed  habit  of  viewing 
the  law  as  the  enemy  of  innocence, — as  scatter- 
ing its  punishments  with  so  ill-directed  and 
so  imsparing  a  hand,  that  the  most  virtuous  of 
mankind,  were  all  his  actions  known,  could  no 
more  hope  to  escape  from  them  than  the  most 
abandoned  of  malefactors  ?  Whether  the  law 
really  in  this  state,  I  will  not  take  upon 
lyself  to  say:  sure  I  am,  that  if  it  be,  it  is  high 
ime  it  should  be  amended.  But  if  it  be  not, 
re  is  the  cause  of  alarm  ?  In  men's  con- 
isness  of  their  own  improbity.  Children 
and    servants    hate    tell-tales;    thieves    hate 
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informers,  and  peaching  accomplices ;  and,  in 
general,  he  who  feels  a  desire  to  do  wrong, 
hates  all  things,  and  rules  of  evidence  among 
the  rest,  which  may,  and  he  fears  will,  lead  to 
his  detection. 

Thus  much  in  vindication  of  the  proposed 
rule.  As  fur  its  advantages,  they  are  to  be 
sought  for  not  so  much  in  its  direct,  as  in  its 
indirect,  operation.  The  party  himself  having 
been,  as  he  ought  to  be,  previously  subjected 
to  interrogation ;  his  lawyer's  evidence,  which, 
though  good  of  its  kind,  is  no  better  than  hear- 
say evidence,  would  not  often  add  any  new 
facts  to  those  which  had  already  been  extracted 
from  the  lips  of  the  client.  The  benefit  which 
would  arise  from  the  abolition  of  the  exclusion- 
ary rule,  would  consist  rather  in  the  higher  tone 
of  morality  which  would  be  introduced  into  the 
profession  itself.  A  rule  of  law  which,  in  the 
case  of  the  lawyer,  gives  an  express  license  to 
that  wilful  concealment  of  the  criminaFs  guilt, 
which  would  have  constituted  any  other  person 
an  accessary  in  the  crime,  plainly  declares  that 
the  practice  of  knowingly  engaging  one's  self  a.s 
the  hired  advocate  of  an  unjust  cause,  is,  in  the 
eye  of  the  law,  or  (to  speak  intelligibly)  in  that 
of  the  law-makers,  an  innocent,  if  not  a  virtuous 
practice.  But  for  this  implied  declaration,  the 
man  who  in  this  way  hires  himself  out  to  do 
injustice  or  frustrate  justice  with  his  tongue, 
would  be  viewed  in  exactly  the  same  light  as 
he  who  frustrates  justice  or  does  injustice  with 
any  other  instrument.  We  should  not  then 
hear  an  advocate  boasting  of  the  artifices  by 
which  he  had  trepanned  a  deluded  jury  into  a 
verdict  in  direct  opposition   to   the   strongest 


Ckap.  v.] 


LAWYER  AND  CLIENT. 


325 


evidence;  or  of  the  effrontery  with  which  he 
had,  by  repeated  insults,  thrown  the  faculties 
of  a  bond  Jide  witness  into  a  state  of  confusion, 
which  had  caused  him  to  be  taken  for  a  per- 
jurer, and  as  such  disbelieved.  Nor  would  an 
Old  Bailey  counsel  any  longer  plume  himself 
apon  the  number  of  pickpockets  whom,  in  the 
course  of  a  long  career,  he  had  succeeded  in 
rescuing  from  the  arm  of  the  law.  The  profes- 
sional lawyer  would  be  a  minister  of  justice, 
Dot  an  abettor  of  crime ;  a  guardian  of  truth, 
not  a  suborner  of  mendacity :  and  not  at  his 
hands  only,  in  another  sphere,  whether  as  a 
pri^^ate  man  or  as  a  legislator,  somewhat  more 
regard  for  truth  and  justice  might  be  expected 
than  now,  when  resistance  to  both  is  his  daily 
business,  and,  if  successful,  his  greatest  glory ; 
but,  through  his  medium,  the  same  salutary 
inliuence  would  speedily  extend  itself  to  the 
people  at  large.  Can  the  paramount  obliga- 
tion of  these  cardinal  virtues  ever  be  felt  by 
them  as  it  ought,  while  they  imagine  that,  on 
such  easy  terms  as  those  of  putting  on  a  wig 
and  gown,  a  man  obtains,  and  on  the  most 
important  of  all  occasions,  an  exemption  from 
both? 


^Sect.  III. —  Trustee  ami  cestui/  f/ue  trust. 

►n  the  subject  of  trust-prejudicing  evidence, 
the  decision,  if  not  quite  so  simple  as  in  the 
:eding  cases,  will  be  grounded  on  consider- 
ations not  less  conclusive. 
The   testimony    being  that   of  the   trustee; 
rho«e    are    the  feelings,    in    consideration  of 
which  the  testimony  in  this  case  can  be  pro- 
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posed  to  be  excluded  ?  The  feelings  of  the 
cestuj/  que  trust,  the  Jidei-commiitee,  to  whose 
prejudice  it  redounds?  But  if  the  testimony 
thus  proposed  to  be  called  for,  were  his  own, 
no  vexation  of  w^hich  the  oblip^ation  could  be 
productive,  could  form  any  sufficient  ground  for 
the  exclusion  of  it.  Will  it  be  said,  that  the 
vexation  produced  in  his  breast  by  perceiving 
the  evil  in  question  brought  on  him  by  the  tes- 
timony of  another  person,  his  trustee,  will  be 
greater  than  what  would  be  produced  by  seeing 
the  same  evil  brought  on  him  by  his  own  testi- 
mony? The  answer  will  hardly  be  in  the 
affirmative  :  but, — be  it  on  the  one  side  or  the 
other, — in  regard  to  the  question  of  exclusion  it 
is  not  in  the  nature  of  things  that  it  should 
make  any  material  difference. 

Is  it  in  tenderness  to  the  feelings  of  the 
trustee,  that  the  proposed  wound  should  be  in- 
flicted on  the  vitals  of  justice?  But  the  vexa- 
tion attendant  on  the  delivery  of  the  testimony 
could  never  rise  to  such  a  pitch  as  to  constitute 
a  sufficient  ground  for  the  exclusion  of  it,  al- 
though it  w^ere  on  the  deponent's  own  head  that 
the  evil  were  to  fall:  much  less  where  the  head 
of  (ttiolher  person  is  the  head  to  bear  it.  Will 
the  prospect  of  the  suffering  of  the  cestui/  que 
trust  be  more  insupportable  to  the  trustee  than 
if  it  were  his  own?  Good,  as  between  Nisus 
and  Eurjalus,  Nisus  being  trustee.  But  our 
trustee  is  no  hero ;  neither  of  an  epic  poem, 
nor  a  romance,  nor  even  of  real  life.  He  is  an 
average  man  :  an  exact  likeness  may  be  seen 
of  him  in  the  Propositus  of  Blackstone  and 
Lord  Coke. 

Putting  together  the  self- regarding  feelings 
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of  the  suffering  cestuy  que  trust,  and  the  sympa- 
►thetic  feelings  of  the  trustee,  will  they  by  their 
[joint  force  constitute  a  sufficient  ground  for  the 
exclusion?  That  nothing  may  be  overlooked, 
even  this  case  shall  undergo  examination.  Be 
it  ever  so  strong,  it  will  never  be  strong  enough 
to  support  the  exclusive  rule.  That  practical 
point  settled,  the  speculative  question,  whether 
the  effect  of  the  decomposition  will  be  on  the 
side  of  diminution  or  increase,  may  be  left  to 
take  its  chance. 

The  case  of  trusteeship,  at  least  in  the  com- 
rinon  as  well  as  technical  import  of  the  word, 
I  will  not  rise  above  the  level  of  that  sort  of  evi^ 
fdence  which,  were  it  self- regarding,  would  fall 
'tinder  the  denomination  of  self-onerative  evi- 
dence: it  will  not  rise  to   the   level  of  self- 
criminating.     It  has  never  been  proposed  that, 
on  the  ground  of  his  being  trustee  for  a  thief  or 
murderer,  a  man  should  be  exempt  from  the 
obligation  of  delivering  testimony  tending  to 
convict  such  thief  or  murderer  of  his  crime. 
In  this  more  afflictive  case,  however,  the  ground 
for  exclusion  is,  in  proportion  to  the  difference 
[.in  point  of  aifflictiveness,  stronger  than  in  the 
less  afflictive  case,  where  the  loss  of  money  or 
.money's  w^orth  would  constitute  the  worst  evil 
►that  could  be  made  to  fall  on  the  cestuif  que 
Arust  by  the  testimony  of  the  trustee. 


Sect.  IV. — Husband  and  Wife. 

The  question,  of  which  the  species  of  evi- 
lence,  for  the  designation  of  which  the  epithet 
fatnily-peace-disturbhtg   has  been  appointed,  is 
the  subject,  is  a  question  in  no  small  degree 
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complicated.  The  necessity  of  grappling  with 
it,  owes  its  birth  to  the  arrangements  made  on 
this  subject  by  English  jurisprudence. 

Whatsoever  be  the  relations  (natural  or  fac- 
titious, temporary  or  perpetual)  subsisting  be« 
tween  a  number  of  persons  living  together  in 
the  compass  of  the  same  family^  —  relations 
between  husband  and  wife,  parents  and  child- 
ren, masters  or  mistresses  and  servants,  house- 
keepers and  inmates, — any  event  by  which  the 
emotion  of  ill-will  is  produced  in  any  one  of 
them  towards  any  other,  may,/;ro  t(Wto,he  said  to 
operate  to  the  disturbance  of  the  family  peace : 
and  ill-will  being  a  bad  thing,  and  peace  a  good 
thing,  the  more  elfectually  any  disturbance  can 
by  any  arrangement  of  law  be  prevented  from 
being  given  to  it,  so  much  the  better.  Dis- 
turbance of  the  peace  of  a  family  is  vexation; 
and  of  vexation,  if  not  necessary  to  the  averting 
of  a  preponderant  vexation,  the  production 
ought  always  to  be  avoided. 

That, — testimony  being  delivered  by  a  person 
standing  in  any  one  of  these  relations,  such  as 
to  operate  to  the  prejudice  of  the  person  stand- 
ing in  the  opposite  and  corresponding  relation, 
—  vexation  will  be  likely  enough  to  be  pro- 
duced in  the  breasts  of  both,  is  manifest 
enough.  But  in  any  of  these  instances,  ought 
such  vexation  to  be  considered  as  forming  a 
sufficient  ground  for  the  exclusion  of  the  testi- 
mony ?  Over  and  over  again,  the  answer  has 
been  already  made. 

The  case  of  husband  and  wife  is  the  only 
sample  which  will  here  be  taken,  being  the 
only  one  which  is  taken  in  English  law  for  the 
ground  of  an  exclusionary  rule. 
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To  present  a  distiDct  conception,  the  evil  of 
the  vexation  capable  of  flowing  from  this  source 
must,  in  the  first  place,  be  decomposed. 

Evil  flowing  from  sympathy,  evil  flowing 
from  antipathy  or  ill-will : — to  one  or  other  of 
these  two  elements,  the  whole  evil  of  the  mixed 
mass  may  be  referred. 

1.  As  to  the  evil  from  sympathy,  it  has 
already  been  put  into  the  balance,  under  the 
head  of  trust- prejudicing  evidence.  In  the  case 
of  husband  and  wife,  whether  considered  on 
the  part  of  the  male  or  on  the  part  of  the 
female,  the  affection  of  sympathy  may  naturally 
be  considered  as  operating  with  greater,  much 
greater,  force,  than  in  the  case  of  an  average 
trustee.  On  the  other  hand,  a  point  not  to  be 
overlooked,  is,  that  the  opposite  affection,  (and 
that  acting  with  a  force  proportioned  to  the 
mutual  vicinity  of  the  two  parties,  and  to  the  in- 
flexibility of  the  ties  of  various  kinds  by  which 
they  are  connected),  is  no  less  capable  of  find- 
ing a  place.  Yet,  after  all  allowances  made, 
it  will  not  be  less  true,  that,  as  between  an 
average  husband  and  an  average  wife,-^as  be- 
tween Baron  and  Feme  in  the  character  of  Pro- 
positus and  Proposita, — an  aff'ection  of  the  sym- 
pathetic kind  cannot  in  reason  but  be  considered 
as  subsisting,  and  in  a  degree  of  force  exceed- 
ing that  which  can  reasonably  be  considered  as 
subsisting  on  either  side,  as  between  an  average 
trustee  and  his  average  cestui/  que  trust. 

Justice  thus  done  to  all  parties;  the  propriety 

Lof  admission  in  this  case,  and  the  impropriety  of 

tthe  exclusionary  rule,  considered  as  placed  on 

the  ground  of  sympathy,  will  not  be  the  less 

unquestionable. 
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With  all  possible  disposition  to  do  justice  to 
the  conjugal  affection  maintained  on  the  one 
hand  in  the  breast  of  Propositus  by  the  amiable 
qualities  of  Proposita,  on  the  other  hand  in  the 
bosom  of  Proposita  by  the  estimable  qualities 
of  Propositus, — it  seems  difficult  to  avoid  ad- 
mitting, that  the  affection  of  Propositus  towards 
Proposita  will  not  be  altogether  upon  a  level 
with  the  affection  of  the  same  Propositus  for 
his  earlier  and  still  more  intimate  acquaintance, 
himself:  and  no  less  so  as  between  the  affec- 
tion of  Proposita  towards  Propositus  on  the 
one  hand,  and  the  affection  of  the  same  Pro- 
posita towards  the  amiable  partner  of  Proposi- 
tus on  the  other.  For,  let  it  not  be  forgotten, 
that  the  bosoms  to  which  the  thermometer  is 
for  this  purpose  to  be  applied,  are  the  bosoms 
of  Propositus  and  Proposita,  not  of  Arria  and 
Poetus,  any  more  than  of  Nisus  and  Euryalus 
in  the  other  case. 

Thus  much  seemed  necessary,  yet  not  more 
than  necessary,  to  give  the  corrective  requisite 
for  reducing  to  the  standard  of  plain  and  ordi- 
nary nature  the  heroic  dimensions  given  to  the 
conjugal  flame  by  the  sentimentality  of  English 
lawyers. 

As,  therefore,  vexation  on  a  self- regarding 
account  has  been  shewn  not  to  be  a  sufficient 
ground  for  exclusion,  neither  can  the  image  of 
the  same  vexation,  presented  by  sympathy. 

Turn  next  to  the  evil  from  antipathy. 

The  law  will  not  suffer  the  wife  to  be  a  wit- 
ness for  or  against  her  husband  :  this  is  a  pro- 
position put  by  a  reporter  into  the  mouth  of 
the  first  Earl  of  Hardwickc.  "  The  reason 
*'  is  ....  to  preserve  the   peace  of  families: 
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**  and  therefore  I  shall  never  encourage  such  a 
"  consent."*  Here,  by  good  fortune,  we  have  a 
distinct  proposition,  with  an  assignable  author, 
tod  he  of  the  first  degree  of  professional  re- 
spectability. 

\Mien,  on  failure  of  the  beaten  track  of 
analogy,  we  find  among  the  opinions  of  pro- 
fessional lawyers  an  argument  that  wears  upon 
the  face  of  it  any  connexion  with  the  principle 
of  utility,  it  consists  commonly  in  a  reference 
lo  some  one  head  of  inconvenience  or  advan- 
no   account  being  taken   of  any  other. 

it  it  is  of  the  essence  of  law  to  be  a  choice 

evils:  including  under  the  notion  of  evil,  the 
bnce  or  negation  of  this  or  that  lot  of  posi- 
tive good.  It  will  happen,  in  many  cases,  that 
not  only  there  shall  be  an  advantage  on  one 
side  to  set  against  an  inconvenience  on  the 
other,  but  in  the  one  scale  there  shall  be  a 
namber  of  perfectly  distinct  advantages,  weigh- 
ing against  a  number  of  equally  distinct  incon- 
veniences in  the  other.  A  narrow  and  imperfect 
lot  of  reason,  is  better  than  a  mere  caprice, 
having  no  relation  to  good  or  evil,  to  pain  or 
pleasure,  on  either  side  :  but  from  an  imperfect 
lot  of  reason,  no  better  than  imperfect  conclu- 
sion8  can  reasonably  be  expected. 

In  legislative  argumentation  it  is  not  un- 
common to  have  a  number  of  reasons,  such  as 
they  are,  all  grounded  on  the  principle  of  utility, 
adduced  on  both  sides :  but  in  judicial  argu- 
,  if  you  get  a  single  article  in  the  shape  of 
iginal  reason,  an  indication  of  convenience 


•  Peake.  123.      Barber  v.  Sir  Woolston  Dixie, 
flardwick,  264. 
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or  inconvenience,  it  is  a  sort  of  a  prize.  Cases 
against  cases,  i.  e.  decisions  against  decisions, 
you  wiil  have  in  plenty ;  but  if  you  have  any 
thing  in  the  shape  of  a  rational  reason, — of  a 
reason  referable  to  the  principle  of  utility, — you 
will  find  it  stand  alone ;  and  a  mere  allusion, 
as  vague  and  incompletely  expressed  as  it  ia 
possible  to  conceive,  is  the  shape  in  v^^hich  it 
comes.  Hard — hardship — policy — peace  of  fa- 
milies— absolute  necessity:-— some  such  words 
as  these  are  the  vehicles,  by  which  the  faint  spark 
of  reason  that  exhibits  itself  is  conveyed.  These 
are  the  leading  terms,  and  these  are  all  you  are 
furnished  with ;  and  out  of  these  you  are  to 
make  an  applicable,  a  distinct  and  intelligible 
proposition,  as  you  can. 

Hawkins,  one  of  the  best  and  most  compre- 
hensive heads  the  profession  of  the  law  ever 
possessed,  had  already  taken  up  the  same 
argument,  and  added  to  it  another.  "  Regu- 
**  larJy,  the  one  shall  not  be  admitted  to  give 
'*  evidence  against  the  other,"  (husband  and 
wife),  *'  nor  the  examination  of  the  one  be 
'*  made  use  of  against  the  other,  by  reason  of 
*'  the  implacable  dissension  which  might  be 
"  caused  by  it,  and  the  great  danger  of  perjury 
**  from  taking  the  oaths  of  persons  under  so 
**  great  a  bias,  and  tlie  extreme  hardship  of  the 
*•  case."* 


•  Lord  Coke  (C.  Litt.  6.)  adds  a  technical  reason,  truly 
worthy  of  the  purpose  for  which  it  is  adduced. 

"  Note,  it  hath  been  resolved  by  the  justices  (Parch.  10, 
Ja.  in  Com.  Banco  upon  the  Slat,  of  Bankrouts),  that  a 
wife  cannot  be  produced  either  ag^ainst  or  for  her  husband, 
quia  sunt  dum  anim(B  I'/i  came  ufu'i ;  and  it  might  be  a  cause 
of  implacable  discord  and  dissension  between  the  husband 
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Implacable  dissension  is  one  argument:  the 
nme  in  substance  as  that  which  occurred  to 
and  weighed  with  Lord  Hardwicke. 

Great  danger  of  perjury  is  another^  not 
slated  as  having  been  noticed  by  Lord  Hard- 
wicke. 

Of  the  words  '*  extreme  hardship  of  the  case," 
I  cannot  make  out  any  argument  distinct  from 
the  two  preceding  ones. 

These  are  the  reasons  for  which,  not  only 
the  wife  is  not  allowed  to  be  called  as  a  wit- 
ness against  her  husband,  but  even  her  extra- 
jndicial  declarations  are  not  admitted  in  evi- 
dence against  him,  though  his  own  extrajudicial 
declarations  are. 

The  argument  from  the  danger  of  perjury 
out  of  the  supposed  sympathy,  and  there- 
fore need  scarcely  receive  any  farther  notice. 

Suffice  it  to  say,  that  if  the  danger  of  perjury 
be  an  objection  against  the  calling  in  the  sanc- 

aad  ibe  wife,  and  a  meaDs  of  great  inconvenience."  Thus 
br  Lord  Coke,  the  supereminenily  learned  ex -chief  justice. 

Mr.  Justice  Buller  *'  thought  the  rule  a  very  proper  one, 
M  it  tended  to  prevent  dissensions  in  families."  (2.  Term 
Kev.  268.) 

Before  that  time,  in  the  Treatise  on  the  Law  of  Nisi  Prius 
b^  the  fame  learned  judge  (then  but  an  advocate),  the  reason 
kid  be«B  subtihsed  and  gcnerahscd  to  such  a  degree  as  to 
lukve  lost  all  meaning:  "  husband  and  wife  cannot  be  ad- 

■uHed  as  witnesses against  each  other,  because 

enotmiy  to  the  legal  policy  of  marriage."  (Bull.  Nisi 
PfiiM,  USB.) 

Accordingly,  anno  1792,  the  same  learned  judge  (4.  Term 
Bep.),  agreeing  with  his  learned  chief  Lord  Kenyon,  is  repre- 
Mitted  as  laying  down  tlie  law  on  the  subject  in  these  words : 
"  It  is  now  considered  as  a  settled  principle  of  law,  that 
hubttods  and  wives  cannot,  in  any  case,  be  admitted  as 
wiioe^ae*  for  or  against  one  another." 
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tion  of  an  oath  in  this  case,  it  is  an  objection 
against  it  in  all  other  cases,  and  an  objection  that 
applies  to  the  sanction  with  the  greater  force, 
the  greater  the  need  there  is  of  it.  If  applied 
to  the  testimony  considered  in  respect  of  the 
danger  of  falsehood,  apart  from  the  considera- 
tion of  the  sanction,  it  is  an  objection  to  all 
testimony : — if  it  applies  to  the  case  of  the  wife, 
considered  with  respect  to  her  presumable  un- 
willingness to  do  an  act  whereby  her  husband 
may  sustain  a  prejudice,  it  applies  with  still 
greater  force  against  all  the  instances  in  which  a 
man's  own  testimony  is  permitted  to  be  called 
for  against  himself:  it  applies  to  one  of  the 
characteristic  features  of  the  practice  of  the 
courts  styled  courts  of  equity. 

As  to  dissension ;  which,  to  give  force  to  the 
argument,  is  presumed,  without  the  smallest 
alleged  reason,  to  be  implacable; — 

The  rule,  if  carried  as  far  as  it  would  go, 
being  altogether  destructive  of  the  peace  of 
families, — of  that  peace,  which  it  is  its  professed 
object  to  protect, — in  conies,  in  consequence,  one 
class  of  exceptions,  and  that  a  very  large  one.  * 


•  Turn  back  lo  the  dictum  of  Lord  Kenyon,  in  a  former 
note.  In  this  you  have  a  spectmeEi,  and  that  a  fair  one, 
of  the  degree  of  certainty,  reasonableness,  and  consistency, 
that  pervade  the  whole  of  the  system  of  jurispnidential  law  : 
of  the  degree  of  dependency  fit  lo  be  placed  on  tlie  opinions, 
the  dicta,  the  statemeut?,  delivered  by  the  most  eminent  amonj 
the  official  professors  of  it ;  of  the  regard  due  to  those  pane- 
gyrics which  its  professors  of  all  ranks  and  classes  never  cease 
to  anoint  it  with,  and  from  which  the  opinions  entertained  of 
it  by  students,  and  even  lawyers,  are  imbibe<l. 

Bad  as  tlnis  branch  of  the  law  is  in  itself,  its  badness  consti- 
tutes not  by  any  means  the  whole  of  its  mischievousnoss.  An 
additional  mischief  is,  that  where,  as  here,  the  proposition  |x>s- 
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In  case  of  an  offence  involving  a  personal  in- 
jarv  committed  by  the  husband  against  the 
wi^,  the  testimony  of  the  wife  against  the 
husband  is  admissible,  and  admitted  in  ordi- 
nary practice.* 


•OKI  a  certain  degree  of  extent,  there  is  no  tnistiug,  with  any 
loksable  degree  of  safety,  to  the  accoxints  delivered  of  it,  as 
k  is  (u  e.  as  it  is  said  to  be) :  though  delivered  from  the  most 
lilt  worthy  of  tlie  hauds  employed  in  the  dispensation  of  it. 

Lawyer.  Oh !  but,  the  case  of  a  suit  in  which  one  of  them 
jtlcae  itt  psucfy  being  the  case  in  hand,  the  proposition  is  to  be 
Biood  as  being  confined  ia  its  extent  to  tlie  ground  oc- 
by  that  case. 
Kom-Lawyer.  Be  pleased  to  look  at  the  words :  they  ex- 
hIj  exclude  all  limits:  of  the  testimony  of  either  against 
ouer,  the  admission  eaunot  take  place  '^m  any  case." 
Idxttyer.  Nay,  but  there  may  have  been  a  want  of  correct- 
in  this  part  of  the  report :  by  the  judge,  the  requisite  ex- 
^  Jon  was  made ;  by  the  reporter  it  is  omitted  to  be  stated. 
Kou-Lawyer:  Possible,  indeed,  just  possible,  but  not  pro* 
['Uble.     Had  the  rule  stood  by  itself  without  the  reason,  then, 
I,  you  might,  with  somewhat  better  grace,  have  assumed 
)  tiie  libefty  of  imagining  clauses  to  limit  the  extent  of  it.    But 
llloogwttn  the  rule,  the  reason  is  actually  brought  to  view,  and 
the  reason  is  such  as  admits  not  of  any  the  smallest  defalca- 
*  tiOD  to  be  made  from  that  unlimited  extent.     What  ?  is  the 
dnger  of  future   implacable  dissension  greater,  from  their 
bda^  fespectively  admitted  to  testify  one   against  the  other 
in  a  prosecution  brought  by  one  against  the  other,  than  in  a 
dtil  »tUt  brought  against  one  of  them  by  a  stranger,  or  by  one 
of  them  against  a  stranger  ? 

•  In  the  case,^  however,  of  one  of  the  roost  cruel  of  all  in- 
jttrie*,  a  wife  is  deprived  of  this  remedy. 

In  t}>e  case  of  a  prosecution  for  bigamy,  the  evidence  of  the 
firm  wife  has  been  deemed  inadmissible,  on  the  ground  that 
iht-  ly  lawful  wife.    If  the  fact  can  be  proved  without 

the  V  of  IhcTvife,  no  inconvenience  ensues,  unless  it 

be  a  quiUiiity  of  unnecessary  vexation  and  expense  ; — vexa- 
tkn  to  the  stranger,  wlio  is  compelled  to  take  a  journey,  per- 
haps, to  give  his  testimony ;  expense  to  the  prosecutor  (or 
«T  the  prosecutrix)  who  has  to  defray  the  expense  of  the 
witAeac**  charges.   But  what  in  that  case  is  the  inconvenience 
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When  a  man  has  inflicted  severe  bodily  suf- 
fering on  his  wife, — has  been  in  the  habit  of 

saved  ?  an  inconvenience  scarce  worth  saving.  In  the  fact  of 
the  celebration,  the  celebration  of  the  original  and  valid  mar- 
riage,—  in  this,  taken  by  itself,  there  is  nothing,  the  disclosure 
of  which  can  of  itself  have  ihe  effect  of  criminating  the  hus- 
band :  nothing,  of  which,  either  on  that  or  any  other  account, 
the  statement  can  naturally  be  supposed  to  be  attended  with 
any  particular  uneasiness  to  the  wife.  By  the  supposition, 
the  fact  will  be  proved  by  other  testimony,  if  hcr's  be  not 
called  in  to  prove  it:  what  material  difference  can  it  make  to 
her,  whether  it  be  by  her  testiniotiy  or  that  of  any  body  else  ? 
By  declaring  herself  the  lawful  wife,  she  does  not  in  any  de- 
gree sacrifice  his  character  ;  on  the  contrary,  she  supports  it. 
It  is  not  by  the  first  marriage  that  the  disgrace  and  ruin  is 
thrown  upon  the  guilty  husband ;  it  is  by  the  second. 

On  the  other  hand,  suppose  the  celebration  incapable  of 
being  proved  by  any  other  evidence;  suppoBe  the  case  such, 
that  for  the  proving  of  the  celebration  no  other  evidence  can 
be  obtained.  Here  the  operation  of  giving  the  evidence  might 
be  attended  with  a  sensation  more  or  leas  painful  to  the 
injured  wife :  but  on  the  other  hand,  what  is  the  consequence 
if  it  be  rejected  ?  An  injury  of  the  most  cruel  kind  that  can  be 
sustained,  remains  without  satisfaction  of  any  kind:  the  crime, 
a  very  heavy  one,  remains  unpunished ;  tlie  criminal  triumphs 
in  his  guilt. 

In  the  cases  that  gave  rise  to  the  decision,  the  inducement 
for  calling  in  the  injured  wife,  was,  probably,  tlic  wish  to  save 
the  vexation  and  expense  that  would  have  attended  the  pro- 
curement of  other  evidence.  Had  the  objection  been  foreseen, 
had  this  ground  ofexclusion  been  known  to  be  pre-established, 
such  other  evidence  would  have  been  resorted  to,  and  that  of 
the  wife  not  employed.  But  the  evidence  being  deemed  in- 
admissible, the  result  was,  not  that  the  fact  was  proved  by 
other  unexceptionable  evidence,  but  that  the  fact  could  not  be 
proved  at  all,  and,  in  conse^iuencc,  that  the  crime  was  seen  to 
go  unpunished.  For  in  a  criminal  cause,  if  the  determina- 
tion be  in  the  first  instance  in  favour  of  the  guilty  defendant, 
no  omissions  can  be  supplied,  no  false  steps  rectified  :  the 
example  of  guilt  triumphing  in  impunity,  is  the  price  that, 
under  the  reign  of  common  law,  must  be  paid  for  every  point 
that  comes  to  be  established  on  this  side. 

[Technical  law  is  never  consistent,  even  in  its  badness.   On 
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ihufi  filling  her  life  with  misery;  here  is  a  cause 
of  dissension,  which,  powerful  as  it  is,  expe- 
rience proves  to  be  by  no  means  implacable. 
injuries  of  the  like  kind,  it  will  sometimes 
happen  (though,  by  reason  of  the  usual  supe- 
riority of  force  on  the  male  side,  not  so  fre- 
quently), shall  be  inflicted,  habitually  inflicted, 
on  the  husband  by  the  wife.  A  man  forgives 
the  wife  who  has  put  him  to  bodily  torture; 
but  it  is  not  in  the  nature  of  a  man  ever  to 
forgive  the  wife,  who,  beinc^  called  upon  in  a 
court  of  justice  for  the  purposes  oi  justice^ 
shall  have  dared  to  speak  the  truth !  Where 
tliere  is  injury,  and  the  highest  degree  of  in- 
jury, forgiveness  is  expected,  being  in  every 
day*8  experience ;  where  there  is  no  injury, 
where  the  supposed  cause  of  oflencc  is  a  com- 
pliaifcce  with  the  injunctions  of  duty,  forgive- 
DeM  is  regarded  as  altogether  hopeless  ! 

To  be  consistent  with  itself,  the  law  should 
strew  danger  before  every  step  which  it  could 
occur  to  a  man  to  take  in  the  path  of  crimi- 
nality. Instead  of  that,  it  is  the  care  of  the 
Jaw  itself  to  remove  the  principal  source  of 
danger  out  of  his  way.  To  be  consistent  with 
itself,  it  should  remove  out  of  his  way  every 
possible  assistance  that  can  contribute  to  en^ 

A  Moaecution  for  bigmny,  the  Brst  husband  or  wife  is  not  ad- 
iiiMlihli  to  prove  the  fact  of  the  former  marriage.  But,  after  a 
loa^penod  of  uncertainty,  it  has  been  settled  as  late  as  the  year 
I §17,  that  in  any  collateral  suit  or  proceeding  between  third 
perioas,  the  rule  is  quite  different:  a  person  may  therefore  be 
mcidentaUy  charged  with  bigamy  by  the  testitnony  of  the  first 
wife  or  husband,  and  with  the  effect  of  punishment,  viz.  in  the 
iiiape  of  loss  of  character;  a  punishment  not  the  less  real,  for 
bein^  inflicted  by  other  hands  than  those  of  the  executioners 
of  Um  law. — Editor.] 
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gage  him  in  any  course  of  conduct  which  it 
reprobates  and  endeavours  to  prevent.  Instead 
of  that,  it  secures,  to  every  man,  one  safe  and 
unquestionable  and  ever  ready  accomplice  for 
every  imaginable  crime. 

If  the  dissension  were,  in  the  nature  of  the 
case,  so  implacable  as  the  argument  supposes, 
it  should,  consistently  speaking,  operate  as  a 
motive  with  the  law  to  prescribe,  rather  than 
exclude,  this  source  of  information.  If  I  at- 
tempt this  crime,  it  may  happen  to  my  wife, 
from  whom  I  cannot  hope  to  conceal  it,  to  be 
called  upon  to  bear  witness  against  me  :  and 
then, — even  if  I  should  escape  from  the  punish- 
ment of  the  law,-— the  pain  of  seeing,  in  the 
partner  of  my  bed,  the  once  probable  instru- 
ment of  my  destruction,  will  never  leave  me. 

In  the  days  when  the  exclusive  rule  in  ques- 
tion took  its  rise,  the  reason  in  favour  of  it 
operated  with  a  degree  of  force  considerably 
beyond  that  with  which  it  acts  in  these  our 
days.  The  power  of  the  husband  over  the  wife 
was  much  stronger  and  more  absolute-  A  time 
there  appears  to  have  been,  when  the  excep- 
tions, by  which  a  wife  is  permitted  to  seek  pro- 
tection in  a  court  of  justice  against  ill-usage  by 
the  husband,  were  not  yet  established.  Mo- 
rality was  at  the  same  time  more  loose ;  man- 
ners more  harsh  and  savage;  resentment,  on  so 
unbecoming  a  ground  as  that  of  a  submission  to 
the  laws  of  truth  and  justice,  was  more  likely 
to  be  conceived  and  harboured,  more  easy  to 
be  gratified  with  impunity,  and  more  apt  to  be 
implacable. 

A  law  which  should  exclude  the  testimony 
of  the  wife  in  the  case  of  a  prosecution  against 
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the  husband  for  ill-usage  done  to  the  wife, 
would  be  tantamount  to  authorizing  the  hus- 
band to  inflict  on  the  wife  all  imaginable  cruel- 
ties, so  long  as  nobody  else  was  present:  a 
condition  which,  having  by  law  the  command 
in  and  over  his  own  house,  it  would  in  general 
be  in  his  power  to  fulfil. 

A  law  which  excludes  the  testimony  of  the 
wife,  in  the  case  of  a  prosecution  against  the 
husband  for  mischief  done  to  any  other  indivi- 
dual, or  to  the  state,  is,  in  like  manner,  in  other 
words,  a  law  authorizing  him  to  do,  in  the 
presence  and  with  the  assistance  of  the  wife, 
even,*  kind  of  mischief,  that  excepted  by  which 
she  herself  would  be  a  sufferer.  The  law, 
which,  in  the  former  case,  affords  its  protection 
to  the  wife, — with  what  consistency  can  it,  in  the 
latter  case,  refuse  its  protection  to  every  human 
creature  besides  ? 

So  often  as  the  mask  has  been  stripped  off, 
c:an  it  be  necessary  to  lay  bare  the  real  policy 
that  lies  at  the  bottom  of  this  business  ? 

A  cause  between  Doe  and  Ux  admits  as 
many  fees  as  a  cause  between  Doe  and  Roe. 
In  a  case  where  there  is  nobody  to  swear  for 
Ux,  if  Ux  were  not  admitted,  there  would 
be  no  cause,  no  fees.  Rule  : — admit  her  evi- 
dence. 

Very  different  is  the  case,  where  the  cause  is 

tween  one  of  the  married  pair,  viz.  the  hus- 

\d  (by  whom  the  cause,  in  a  dispute  with 

a  stranger,  is   in  general   conducted),  and   a 

stranger. 

If  a  man  could  not  carry  on  schemes  of  in- 
justice, without  being  in  danger,  every  moment, 
of  being  disturbed  in  them, — and  (if  that  were 
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Dot  enough)  betrayed  and  exposed  to  punish- 
ment,—by  his  wife ;  injustice  in  all  its  shapes, 
and  with  it  the  suits  and  the  fees  of  which  it 
is  prolific,  w^ould,  in  comparison  of  what  it  is 
at  present,  be  rare.  Let  us,  therefore,  grant 
to  every  man  a  license  to  commit  all  sorts  of 
wickedness,  in  the  presence  and  with  the 
assistance  of  his  wife  :  let  us  secure  to  every 
man  in  the  bosom  of  his  family,  and  in  his  own 
bosom,  a  safe  accomphce :  let  us  make  every 
man's  house  his  castle ;  and,  as  far  as  depends 
upon  us,  let  us  convert  that  castle  into  a  den 
of  thieves.* 

Two  men,  both  married,  are  guilty  of  errors 
of  exactly  the  same  sort,  punishable  with  ex- 
actly the  same  punishment.  In  one  of  the  two 
instances  (so   it  happens),   evidence   sufficient 


•  Advice  to  judges.     When  you  have  a  reason  to  give  for 
a  rule  or  supposed  rule  of  jurisprudential  law,  copy  Mr.  Jus- 
tice Buller ;  let  policy  be  your  word ;  keep  to  generals ;  keep  ^ , 
to  the   general  issima   among  generals.     Behold  the  conBe*T~ 
quence,   the   fatal   consequence,  of  descending  into  parti- [ 
culars;  of  talking  of  "  implacable  dissension  between  moir] 
and  wife;'  you  commit  yourselves;   you  give  a  handle  tol 
Hon-Iawyers.      They  are  thus   enabled   to   look  into    your] 
reasons,  and  to  see  whether  there  be  any  truth  in  them.     Nc 
never  more  sufl'er  yourselves  to  fall  into  any  such  snare? 
Keep  Kq  policy,  and  such  other  arguments  as,  in  the  region 
of  Uie  clouds,  are  of  equal  altitude,  or,  if  that  be  ditFicult,  of 
nearly  equal  altitude,  with  it.    Keep  to  policy,  you  are  omni- 
potent.    With  the  word  jx)licy  in  your  moutlts,  the  law  is, 
what  yon  please  to  make  it :  any  thing  to-day — the  same, 
any  different  thing,  to-morrow. 

King,  Lords,  and  Commons,  what  drudges  in  comparison 
of  you  !  Toiling  for  a  whole  session,  with  committees  upon 
committees,  examinations  upon  examinations,  papers  upon 
papers;  while  to  make  the  law,  by  declaring  it,  costs  you 
but  a  word :  you  speak  the  word,  the  bw  is  made,  and 
every  thing  is  as  it  should  be. 
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for  conviction  is  obtainable,  without  having  re^ 
course  to  the  testimony  of  the  wife;  in  the 
other  instance,  not  without  having"  recourse  to 
the  testimony  of  the  wife.  While  the  one 
suffers, — capitally,  if  such  be  the  punishment, 
—  to  what  use,  with  what  consistency,  is  the 
other  to  be  permitted  to  triumph  in  impunity  ? 

The  film  of  prejudice  once  removed,  a  very 

loose  system  of  morality,   or  rather   (to  speak 

plainly)  a  system  of  ^oss  immorality,  will  be 

seen  to  be  at  the  bottom  of  these  exemptive 

rules.      The  very  crime  which  it  punishes  in 

one  man — punishes  even  with  death — it  affords 

its  protection  to  in  another.     It  converts,  or 

seeks  to  convert,  the  house  of  every  man,  into 

a  nursery  of  unpunishable  crimes.     The  same 

age  of  barbarism  and  superstition,   the  same 

age  of  relaxed  morality,  which  gave  birth  to 

the   institution   of  asylums,   gave  birth  (there 

seems  reason  to  think)  to  this  privilege,  which 

gives  to  each  man  a  safe  accomplice  in  his 

bosom.     The  mischievousness  of  the  domestic 

ssylum  goes,  however,  far  beyond  that  of  the 

asylnm    commonly   so    called.     The    church, 

churchyard,    or   monastery,  whatever   it  was, 

did  not  afford  to  the  criminal  any  thing  like  a 

complete  exemption  from  all  punishment :    it 

wa«  itself  a  punishment:    it  was  banishment 

from  his  family :  it  included  imprisonment,  or 

a  degree  of  confinement  so  close  as  to  be  scarce 

distinguishable   from   it:    it   placed  him  in  a 

ite  of  penury,  humiliation,  and  depcndance. 
^A  rule  like  this,  protects,  encourages,  incul- 
cates fraud.     For  falsehood,  positive  falsehood, 
is  but  one  modification  of  fraud  :  concealment, 
a  sort  of  negative   falsehood,    is  another:    I 
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mean  concealment  of  any  facts,  of  which,  for 
the  protection  of  their  rights,  individuals  or  the 
public  have  a  right  to  be  informed.     The  con- 
ceahnent  which  is  authorized  by  the  law,  it 
may  be  said,  ceases  to  be  fraud.     No  ;  that  it 
does  not :  I  mean  in  this  case.    A  concealment 
which  is  authorized  by  the  substantive  branch 
of  the  law,  cannot  be  fraudulent :  the  authoriza- 
tion does  away  the  fraud :  what  is  authorized 
is  legalized :   criminality,  and  legality,  are  re- 
pugnant and  incompatible.     But  the  law  can- 
not, without  authorizing  fraud,  authorize  by  its 
adjective  branch,  the  doing  of  that  which,  by  its 
substantive  branch,  it  has  constituted  a  crime. 
By  the  punishment  annexed  to  the  act  by  the 
substantive   branch   of  the   law,    the  law  has 
acknowledged  and  proclaimed  its  mischievous- 
ness :  if  the  act  be  not  mischievous,  the  legis- 
lator has   no  warrant  for   marking  it  out  for 
punishment.     But  if  the  act   be  mischievous, 
on  what  ground,  with  what  consistency,  does 
it   in   any   instance   seek   to   exempt   it  from 
punishment,  as  if  it  were  innocent  ?  exempt  it 
m  consideration  of  a  fact  purely  irrelevant;  a 
fact  by  which  the  mischievousness  of  it  is  not 
so  much  as  pretended  to  be  diminished?     An 
article  of  adjective  law  which  is  at  variance 
with   the   substantive   law,   is   itself  a   fraud. 
The  substantive  branch  of  the   law  declares,  ^j 
undertakes,  engages,  for  the  benefit  of  all  par-^^ 
ties  interested,  that  all   persons  offending  so 
and  so  shall  be  punished  so  and  so.    The  ju- 
dicial authority,  which,  by  a  law  of  the  adjec- 
tive kind,  of  its  own  making,  takes  upon  itself 
to  exempt  a  man  from  such  punishment,  on  a 
ground  by  which  his  case  is  not  varied  in  point 
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of  guilt,  violates  that  engagement.  Fraudulent 
in  itself, — so  far  as  it  encourages  others  to 
pursue  that  plan  of  concealment  by  which  the 
L  ment  is  violated,  it  is  the  cause  of  fraud 

i_.  ^-..is.  By  aggregating  the  act  to  the  class 
<jf  crimes,  and  rendering  it  punishable  as  such, 
it  declares  it  to  be  a  mischievous  act,  and  to 
ich  a  degree  as  to  be  a  crime.  By  authorizing 
individual  to  conceal  it,  in  a  case  in  which 
It  Ls  not  so  much  as  pretended  that  its 
miscbievousness  is  in  the  smallest  degree  less 
tfaan  in  other  cases,  it  at  once  protects  and 
courages  two  different  acts,  of  the  mischiev- 
isness  and  criminality  of  which  it  shews 
j|f  sufficiently  sensible  on  other  occasions;  — 
the  principal  crime,  and  that  concealment  of  it, 
which,  when  the  act  so  concealed  is  criminal,  is 
itself  a  crime.    » 

It   debases  and    degrades   the  matrimonial 
union;    converting   into   a   sink   of  corruption 
"hat  ought  to  be  a  source  of  purity.    It  defiles 
le  marriage -contract  itself,  by  tacking  to  it  in 
rsecret  a  license  to  commit  crimes. 

I  say  in  secret;  for  the  probability  is,  that 
k«n  institution  so  repugnant  to  moral  sentiments 
IS  not  generally  known,  and,  on  tliat  account, 
is  not  productive  of  all  the  mischief,  of  which, 
M  known  universally,  it  would  be  productive. 
No  care  being  taken  to  enable  men  to  possess 
themselves  of  that  knowledge,  on  which  their 
?curity.  in  every  branch  of  it,  is  in  a  state  of 
mtinual  dependence;  the  degree  of  informa- 
ion  which  they  actually  have  of  it,  depends 
)on  its  natural  aptitude  for  being  guessed  at. 
*o  the  knowledge  of  what,  on  each  head,  is 
law,  they  have  no  other  clue  than  such  con- 
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ception  as  they  are  led  to  form  to  themselves  of 
what  it  ought  to  be. 

Oh !  but  think,  what  must  be  the  suffering  of 
ray  wife,  if  compelled  by  her  testimony  to 
bring  destruction  on  my  head,  by  disclosing  my 
crimes  1 — Tliink?  answers  the  legislator;  yes, 
indeed,  I  think  of  it;  and,  in  thinking  of  it» 
what  I  think  of  besides,  is,  what  you  ought  to 
think  of  it.  Think  of  it  as  part  of  the  punish- 
ment which  awaits  you,  in  case  of  your  plun- 
ging into  the  paths  of  guilt.  The  more  forcible 
the  impression  it  makes  upon  you,  the  more 
effectually  it  answers  its  intended  purpose. 
Would  you  wish  to  save  yourself  from  it  ?  it 
depends  altogether  upon  yourself:  preserve 
your  innocence. 

To  the  legislators  of  antiquity,  the  married 
state  was  an  object  of  favour ;  they  regarded  it 
as  a  security  for  good  behaviour:  a  wife  and 
children  were  considered  as  being  (what  doubt- 
less they  are  in  their  own  nature)  so  many 
pledges.  Such  was  the  policy  of  the  higher 
antiquity.  The  policy  of  feudal  barbarism,  of 
the  ages  which  gave  birth  to  this  immoral  rule, 
is,  to  convert  that  sacred  condition  into  a  nur- 
sery of  crime. 

The  reason  now  given,  was  not,  I  suspect, 
the  original  one.  Drawn  iVom  the  principle  of 
utility,  though  from  the  principle  of  utility 
imperfectly  applied,  it  savours  of  a  late  and 
polished  age.  The  reason  that  presents  itself 
as  more  likely  to  have  been  the  original  one,  is 
the  grimgribber,  nonsensical  reason,  —  that  of 
the  identity  of  the  two  persons  thus  connected. 
Baron  and  Feme  are  one  person  in  law.  On 
questions  relative  to  the  two  matrimonial  con- 
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dttfons,   this   quibble    is    the   fountain  of  aU 
reasoning. 

Amon^  lawyers,  among  divines,  among  ail 
candidates  setting  up  for  power  in  a  rude  age, 
working  by  fraud  opposed  to  force,  scrambling 
for  whatever  could  be  picked  up  of  the  venera- 
tion and  submission  of  the  iicrd  of  mankiod, — 
there  has  been  a  sort  of  instinctive  predilection 
for  absurdity  in  its  absurdest  shape.  Paradox, 
ms  far  as  it  could  be  forced  down,  has  always 
been  preferred  by  them  to  simple  truth.  He 
who  is  astonished,  is  half  subdued.  Each  ab- 
surdity you  get  people  to  swallow,  prepares 
them  for  a  greater.  And  another  advantage  is, 
the  same  figure  of  rhetoric  which  commands 
the  admiration  and  obedience  of  the  subject 
class,  helps  the  memory  of  the  domineering 
cfauw:   it  IS  a  sort  of  memoria  tcchnica. 

AU  these  paradoxes,  all  these  dull  witti- 
Qsms,  have  this  in  common, — that,  on  taking 
them  in  pieces,  you  find  wrapped  up,  in  a 
ootering  of  ingenuity,  some  foolish  or  knavish, 
id  in  either  case  pernicious,  lie.  It  is  by 
lem  that  men  are  trained  up  in  the  degrading 
Ht  of  taking  absurdity  for  reason,  nonsense  for 
ise.  It  is  by  the  swallowing  of  such  potions. 
It  the  mind  of  man  is  rendered  feeble  and 
icketty  in  the  morning  of  its  days.  To  buru 
jm  all,  without  exception,  in  one  common 
bonfire,  would  be  a  triumph  to  reason,  and  a 
blessing  to  mankind. 

[Further  remarks  by  the  Editor. '] 
The  exclusion  of  the  testimony  of  husband 
jUkd  wife,  for  or  against  each  other,  is  in  the 
of  the  exclusions  which,  in  an  article 
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already  alluded  to,  are  defended  by  the  Edin- 
burgh Review :  "  yet  not  entirely/'  says  the 
reviewer,  "  on  account  of  that  dread  enter- 
tained by  the  Enghsh  law,  of  conjugal  feuds, 
though  these  are  frequently  of  the  most  deadly 
character.  But  the  reason  just  given,  in  the 
case  of  the  priest,  applies;"  (this  refers  to  the 
opinion  of  Mr.  Bentham,  that  the  disclosure, 
by  a  catholic  priest,  of  the  secrets  confided  to 
him  by  a  confessing  penitent,  should  not  be 
required  or  permitted)  '*  for  the  confidence 
between  married  persons  makes  their  whole 
conversation  an  unreserved  confession;  and 
they  also  could  never  be  contradicted  but  by 
the  accused :  while  external  circumstances 
might  be  fabricated  with  the  utmost  facility, 
to  give  apparent  confirmation  to  false  charges. 
But  our  stronger  reason  is,  that  the  passions 
must  be  too  much  alive,  where  the  husband 
and  wife  contend  in  a  court  of  justice,  to  give 
any  chance  of  fair  play  to  the  truth.  It  must 
be  expected,  as  an  unavoidable  consequence  of 
the  connexion  by  which  they  are  bound,  that 
their  feelings,  either  of  affection  or  hatred, 
must  be  strong  enough  to  bear  down  the 
abstract  regard  for  veracity,  even  in  judicial 
depositions." 

Want  of  space  might  form  some  excuse  to 
this  writer  for  not  having  said  more ;  but  it  is 
no  apology  for  the  vagueness  and  inconclusive- 
ness  of  what  he  has  said. 

The  confidence,  say  you,  between  married 
persons  makes  their  whole  conversation  an  un- 
reserved confession  ?  So  much  the  better  : 
their  testimony  will  be  the  more  valuable.  It 
is  a  strange  reason  for  rejecting  an  article  of 
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evulence,   that  it  is  distinguished  from  other 
articles  by  its  fulness  and  explicitness. 

The   reviewer  must  have  read  Mr.  Bentham 
lery  carelessly,  to  suppose  that  his  reason  for 
excluding  the  testimony  of  the  priest  is,  be- 
cause the  discourse  of  the  penitent  is  an  *'  un- 
resscrved  confession  :"  this  would  be  a  reason 
for  admitting,  not  for  rejecting,  the  evidence. 
The  true  reason  for  the  exclusion  in  the  case 
of  the  confessor,  is,  that  punishment  attaching 
hself  upon  the  discharge  of  a  religious   duty 
would   in  effect  be   punishment  for  religious 
opinioDS.     Add  to  which,  that  the  confidence 
reposed   by  the  criminal  in  his  confessor  has 
not  for  its  object  the  furtherance,  nor  the  im- 
punity, of  offences  ;   but  for  its  effect,  as  far  as 
It  groes,  the  prevention  of  them.     To  sea!  the 
lips  of  the  wife  gives  a  facility  to  crime:  to  seal 
those  of  the  confessor  gives  none ;  but,  on  the 
contrary,    induces  a   criminal   to  conhde   the 
jiecret  of  his  guilt  to  one  whose  only  aim  will 
^    geDeral  be  to  awaken  him  to  a  sense  of  it. 
ly,  it  is  to  be  remembered  that,  by  com- 
pciliDg  the  disclosure  in  the  case  of  the  confes- 
lor,  no  information  would  ultimately  be  gained: 
the  only  effect  being,  that,  on  the  part  of  the 
erimiual,  no  such  revelations  would  be  made. 
Not  so  in  the  case  of  the  wife,  who  may  have 
come  to  a  knowledge  of  the  crime  independently 
of  any  voluntary  confession   by  her  criminal 
husband. 

That  the  testimony  of  the  wife  could  not  be 
contradicted  but  by  the  accused  person,  her 
lujiband,  and  vice  versa, — which,  if  true,  would 
»  a  good  reason  for  distrusting,  but  no  reason 
ifejecting  tlieir  evidence, — is,  in  the  majority 
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of  cases,  not  true.  What  the  husband  and 
wife  have  told  one  another  in  secret,  no  one 
but  they  two  can  know ;  and,  consequently, 
what  either  of  them  says  on  the  subject  of  it, 
nobody  but  the  other  has  it  in  his  power  to 
contradict.  But  is  not  this  likewise  the  case 
between  the  criminal  and  his  accomplice,  or 
between  the  criminal  and  any  other  person, 
with  respect  to  any  fact  which  occurred  when 
they  two  were  the  only  persons  present  ?  while, 
with  respect  to  all  other  facts,  the  testimony  of 
husband  or  wife  would,  if  false,  be  just  as 
capable  of  being  refuted  by  counter-evidence 
as  the  testimony  of  any  other  witness. 

The  aphorism  on  which  the  reviewer  founds 
what  he  calls  his  "  stronger  reason,"  one  would 
not  have  wondered  at  meeting  with  in  a  German 
tragedy ;  but  it  is  certainly  what  one  would 
never  have  looked  for  in  a  discourse  upon  the 
law  of  evidence.  Strange  as  it  may  sound  in 
sentimental  ears,  I  am  firmly  persuaded  that 
many,  nay  most,  married  persons  pass  through 
life  without  either  loving  or  hating  one  another 
to  any  such  uncontrollable  excess.  Suppose 
them  however  to  do  so,  and  their  '*  feelings," 
whether  of  affection  or  of  hatred,  to  be  *'  strong 
enough  to  bear  down  the  abstract  regard  for 
veracity:"  will  they,  in  addition  to  this  *'  ab- 
stract regard," — a  curious  sort  of  a  regard, — be 
strong  enough  to  bear  down  the  fear  of  punish- 
ment and  of  shame?  Will  they  render  the 
witness  proof  against  the  vigilance  and  acute-  i 
ness  of  a  sagacious  and  experienced  cross-  f 
examiner?  Or  rather,  are  not  the  witnesses 
who  are  under  the  influence  of  a  strong  passion, 
precisely  those  who,  when  skilfully  desilt  with. 
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least  capable  of  maintaining  the  appearance 
«f  credibility,  even  when  speaking  the  truth ; 
tmi,  ^Jbrtiori,  least  likely  to  obtain  credit  for 
a  fie? 

Biit  I  waste  time,  and  fill  i^p  valuable  space, 
m  wtjgamg  seriously  against  such  solemn  trifling. 
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PART  V. 

WE    CASES    IN    WHICH    EVIDENCE    HAS 
*Y   BEEN    EXCLUDED   ON  TOE   DOUBLE 
OF  VEXATION  AND  DANGER  OF  DECEP- 
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tMF^OFBIITY  or  EXCLUDING  THE  TESTIMONY  OF  A 
PAATY  TO  TUB  CAUSE,  FOR  OK  AGAINST  HIMSELF. 

Or  ihe  case  in  which  the  exclusion  appears 
to  have  rested  on  a  double  ground, — that  which 
CMpects ifcitpfMVf ,  and  that  which  respects  ve^a- 
IMM^— one  exemplitieation  is  constituted  by  the 
Cttse  in  which  the  testimony  in  question  is  that 
i}(fk  party  to  the  cause. 

Receive  hiiji  testimony  at  his  own  instance,  the 
tesliiuouY  will  be  false,  and  you  will  be  deceived 
by  il.  Call  tor  it  at  the  instance  of  his  adversary, 
it*  will  be  hardship  to  him  to  be  obliged  to  give 
it.  8uch  (it  may  be  presumed)  are  the  reasons, 
|m^  which  the  exclusions  put  upon  the  evidence 
tf «  person  bearing  this  relation  to  the  suit, 
hftve  oeen  suggested.  But,  in  each  instance, 
||#  UMttfl&ciency  of  the  reason  has  been  already 
t^lOM^ht  to  view :  nor,  though  they  are  appli- 
CuhW  to  the  same  person,  does  the  force  of 
^IllMir  Wike  any  addition  to  that  of  the  other  ; 
fcr  wkfffwrer  the  one  applies,  the  other  does  not. 
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The  consequence  is,  that  there  is  not  an  imagin- 
able case  in  which  the  testimony  of  a  party,  be 
he  plaintiff  or  be  he  defendant,  ought  to  be 
excluded. 

At  his  own  instance, — ^the  reason  which  for- 
bids the  admission  of  the  testimony,  is  weaker 
in  this  case  than  in  the  case  of  an  interested 
extraneous  witness.  The  real  magnitude  of  the 
interest  being  the  same  in  both  cases, — in  the 
case  of  a  party  the  interest  is  more  palpable : 
tiie  objection  created  by  it  is  likely  to  act  with 
greater  force  upon  the  judicial  faculties  of  the 
magistrate:  his  mind  is  more  surely  open  to  it: 
the  danger  of  deception  is  therefore  less,* 

If,  in  so  far  as  it  operates  in  his  own  favour, 
the  testimony  of  the  party  is  liable  to  be  drawn 
aside  from  the  line  of  truth  by  the  action  of 
this  force,  which  is  so  obvious  even  to  the  most 
nnobservant  eye ;  in  so  far  as  it  operates  in  his 
disfavour,  it  possesses,  in  a  degree  superior  to 
all  other  testimony,  a  claim  to  confidence. 
That,  in  this  case,  the  error,  if  any  there  be 
in  the  testimony,  is  not  a  wilful  one,  —  is  not 
accompanied,  at  the  same  time,  with  a  know- 
ledge of  the  falsity  of  the  information,  and  of 
the  tendency  it  has  to  operate  to  the  deponent's 

•  On  the  other  hand,  what  must  not  pass  unnoticed  is, 
tkai,  supposing  the  probability  of  mischief  fron)  this  quarter 
were  resJfy  preponderant,  the  mischief  would  in  this  case  be 
nore  frequently  realized  than  in  the  other.  Why  ?  Because 
to  g«in  an  undue  advantage  by  the  party's  single  testimony, 
reqaires  no  more  than  the  operation  of  that  one  person  : 
vocfeas,  to  gain  the  same  advantage  by  the  false  testimony 
of  an  extraneous  witness,  requires  the  co-operation  of  two 
pcnons,  the  party,  and  the  extraneous  witness  his  accomplice : 
each  of  them  conscious  of  guilt;  each  of  them  liable  to  be 
betnjed  by  the  unfaithfulness  or  imprudence  of  the  other. 
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prejudice^ — is  a  proposition  the  truth  of  which 
is  far  more  certain  in  this  instance,  than  it  can 
be  in  any  other. 

Accordingly,  as  often  as  the  testimony  of  a 
party  is  received— so  sure  as  it  enters  into  the 
mind  of  any  one  who  has  to  judge  of  it— so  sure 
is  it  to  be  analysed,  and,  as  it  were,  divided 
into  two  parts.  To  the  part  which  is  regarded 
as  operating  in  the  dejionent's  own  favour,  the 
incredulous,  the  diffident  part  of  the  judge  s 
mind,  applies  itself  of  course :  while  the  part 
regarded  as  operating  in  his  disfavour,  com- 
mands, on  the  part  of  the  judge,  an  almost 
unlimited  share  of  confidence  :  in  a  word,  what 
portion  of  the  mass  is  understood  as  belonging 
to  this  division,  is,  by  the  common  sense  and 
consent  of  mankind,  universally  regarded  as 
the  best  evidence. 

Such  is  the  evidence,  of  which,  on  the  ideal 
supposition  of  extraordinary  vexation,  the  rash- 
ness of  a  certain  class  of  jurists  has  not  hesi- 
tated to  rob  the  treasury  of  justice.* 

•  The  Edinburgh  Review,  in  an  article  which  has  been 
several  times  referred  to,  makes  a  long  attack  upon  **  the 
French  method  of  ioterrog^ating  persons  under  a  charge"  with 
a  view  to  the  extraction  of  their  self-criminative  testimony.  It 
is  not  necessary  to  enter  particularly  into  the  objections  ad- 
vanced by  the  reviewer  against  this  practice.  They  may  all  be 
summed  up  in  two  propositions,  neither  of  which  seems  very 
likely  to  be  disputed :  1.  that  an  uinocent  man  may  very  pos- 
sibly be  unable  to  furnish,  all  at  once,  those  explanations 
which  are  necessary  to  make  his  innocence  appear ;  and  2. 
that,  such  inability  on  the  part  of  a  prisoner  not  being  conclu- 
sive evidence  of  his  guilt,  it  would  be  very  wrong  to  treat 
it  as  if  it  were  so. 

The  reviewer  does  not  state  whether  bis  objection  extends 
to  the  examination  of  the  prisoner  on  the  occasien  of  the  de- 
Jinitive  trial :  5ut  we  may  presume  that  it  does  not,  since  his 
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A  party  is  not  suffered  to  be  examined  on 
hiS  own  behalf.    Observe  the  consequence  :  he 


■gamenU  do  aot  apply  to  that  case.  By  that  time,  the  pri- 
tamet  maj  reasonably  be  supposed  to  be  prepared  with  all 
nch  explanations  as  the  circumstances  will  admit  of;  and  if 
he  B  oot,  I  fear  it  will  go  hard  with  him,  whether  the  insufli- 
ant  explanations  which  he  does  give,  are  given  through  his 
■dforate  only,  or  partly  fram  the  lips  of  his  advocate  and 
partly  from  his  owo. 

But,  even  against  the  preliminary  interrogation  of  the  pri- 

itx  as  soon  as  possible  after  his  apprehension,  the  objec- 
il  is  evident,  are  altogether  uiconclusive.  Thatnon- 
mpcmaion  and  evasive  responsion  are  strong  articles  of  cir^ 
OHStanti^  evidence  {^inst  a  prisoner,  is  what  will  hardly 
he  dcDied  :■ — that,  by  an  inconsiderate  judge,  more  than  the 
dae  weight  may  be  attached  to  Hxem,  is  a  casually  to  which 
they  are  liable,  in  corumon  wi(h  all  other  sorts  of  circum- 
ibUilMi  cTidence,  but  not  more  liable  than  other  sorts.  Were 
tht  poAsibility  of  deception  a  sufficient  ground  for  puttiug 
ta  exclusion  upon  evidence,  can  it  be  necessary  to  say,  that  no 
evidence  would  he  admitted  at  all  ?  But  the  exclusionists 
aawr  lecm  to  consider,  that  if  deception  may  arise  from  evi- 
dcDcc.  it  is  still  more  Ukely  to  arise  from  the  want  of  evidence. 

AAer  all,  the  reviewer,  when  he  comes  to  his  practical  con- 
diuioa,  explains  away  the  whole  effect  of  big  previous  argu- 
meats,  and  ends  by  prescribing  *'  a  middle  course,  which 
leavM  the  party  to  judge  and  act  for  himself.  If  he  is  blessed 
Vith  Mlf-command,  and  is  in  possession  of  the  means  of  at 
floee  refuting  his  pursuers,  why  should  his  vindication  be 
d^]aTe<] '  but  as  he  may  be  incompetent  to  do  ^o,  or  nnpro- 
rided  with  the  necessarj'  proofs,  let  him  be  calmly  told  by 
the  magistrate,  that  no  imfair  inference  will  be  drawn  from 
bii  reserving  his  defence  for  a  more  convenient  season." 

That  somalhwg  of  this  sort  should  be  told  him,  is  obviously 
to  which  I  will  add,  that  no  promise  could  be  more 
given  than  a  promise  not  to  draw  any  unfair  infer- 
cacea;  though  it  may  be  doubted  how  far  such  an  assurance 
voald  quiet  the  alarms  of  au  innoceut  prisoner,  until  be 
•bouU  be  informed  what  inferences  the  magistrate  would 
coaftidejr  untair.  The  proper  thing  to  tell  him  would  be,  thai 
if,  fmm  the  unexpectedness  of  the  accusation,  he  folt  his 
hrMllii  T  to  be  in  too  bewildered  a  state  to  qualify  him  for 
ntakfWg  t  clcftf  statement  of  the  truth  (and  of  this  the  magis- 
VOL.  V.  A  A 
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is  delivered  without  mercy  into  the  hands  of  a 
mendacious  witness  on  the  other  side.  Your 
adversary,  to  make  evidence  for  a  suit  he  means 
to  bring  against  you,  sends  an  emissary  to  you 
to  engage  you  in  a  conversation,  that,  when  called 
upon  as  a  witness,  he  may  impute  confessions  to 
you  such  as  you  never  made.  When  the  evidence 
comes  to  be  given  at  the  trial,  the  witness  tells 
what  story  he  pleases  :  as  for  you,  you  must 
not  open  your  mouth  to  contradict  him :  al- 
though, were  you  admitted,  to  state  what 
passed,  it  might  be  in  your  power  to  satisfy 
the  judge,  that  the  account  given  of  the  conver- 
sation by  the  witness  could  not  possibly  have 
been  true. 

If,  instead  of  sending  his  agent,  the  plaintiff 
had  gone  with  him,  his  testimony,  it  is  true, 
would  have  been  excluded  as  well  as  yours. 
In  words,  here  is  a  sort  of  reciprocity ;  but  in 
effect,  no  such  thing.  The  plaintiff  has  no 
need  to  tell  his  own  story  :  he  has  his  witness, 
by  the  supposition  a  partial,  and  even  corrupt 
one,  to  tell  it  for  him.  The  plaintiff,  instead  of 
being  a  sufferer  by  the  exclusion  put  upon 
himself,  is  a  gainer  by  it :  understand,  where 
his  plan  of  defence  is  dishonest,  as  it  is  here 
supposed  to  be.     In  his  spontaneous  examina- 

trate  would  be  in  some  measure  able  to  judg;e),  or  if  any 
sufficient  reason  rendered  liim  unable  or  averse  to  give  the 
necessary  explanations  without  delay,  he  would  be  at  liberty 
to  say  as  little  or  as  much  as  he  pleased ;  but  that  if,  when 
the  trial  should  come  on,  and  he  should  come  to  be  finally 
examined,  the  explanations  afibrded  by  him  should  appear  to 
be  such  as  mig;ht  with  equal  facility  and  propriety  have  been 
l^ven  on  the  spot;  his  having  refrained  from  giving  them  at 
thftt  Ximtf  would  be  considered  as  strong  evidence  (tliough 
•vto  UmiI(  not  conclusive  evidence)  of  his  g;uilt — Editor. 
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tion,  he  would  have  had  the  advantage,  it  is 
true,  of  joining  his  witness  in  the  concerted  lie ; 
but  in  their  cross-examination  (being  kept  out 
«f  each  other's  hearing  for  that  purpose),  they 
might  have  been  brought  to  contradict  one 
another,  and  thus  the  lie  might  have  been  dis- 
covered. 

On  this  occasion,   as   on  so   many  others, 
naUiUo  nor/iifie   the   law  departs  from   its  own 
principles  :  the  same  evidence  which  it  refuses 
to  hear  at  one  time,  in  a  cause  called  by  one 
name,    it  admits  at  another  time,  in  a  cause 
called   by  another  name  :   but  the  repentance 
con\es  too  late  for  justice.   In  the  original  cause, 
the   corrupt   witness   (things  being  as   in  the 
case  above  supposed)  stands  up  uncontradicted, 
and  carries  his  point.     In  another  cause,  if  the 
injured    plaintitf'  has   courage    and    money   to 
venture  upon  it, — in  a  derivative  cause,  grow- 
out  of  the  original  one,  —  in  an  indictment 
ight  against  the   perjured  witness  for  the 
perjur\%  —  the  mouth  of  the  corrupt  witness 
^now  converted  into  a  defendant)  is  stopped, 
rhile  that  of  the  quondam  plaintiff,  now  called 
a  prosecutor,  and  under  that  name  a  witness  in 
his  own  cause  without  difficulty,  is  opened.* 

Here  there  are  two  causes,  one  after  another, 
in  each  of  which  the  judge  hears  but  on  one  side ; 


•  In  the  supposition  of  a  prosecution  grounded  on  such 
:e,  there  is  nothing  at  all  unnatural.  On  your  single 
3ony,  the  jury  (suppose)  would  not  convict:  but,  though 
)body  but  yourself  and  the  perjurer  was  present,  it  may 
pn  to  your  testimony  to  receive  support  from  circuni- 
ial  evidence;  or  from  extrajudicial  confessorial  evidence 
dM  peijurer's,  coming  from  another  witness  in  the  shape 
betsmy  evidence. 
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■irtBid  of  a  single  cause,  in  which  he  might 
ftivckcmrd  on  both  sides.  Nor  even  by  this 
tttamA  cause, — supposing  the  truth  to  come 
•pt,  and  the  judge  to  be  satisfied  about  it, — ia 
lim  his  power  to  do  justice  :  for  in  this  second 
CMBe  nothing  more  can  be  done  than  the  con- 
victing the  perjured  witness  of  the  perjury :  to 
do  justice  to  the  party  injured  by  the  perjury, 
there  must  be  a  third  cause,  of  the  same  de- 
Bomination  as  the  first.  And  this  is  what 
josbce  gets,  by  the  care  taken  to  defend  the 
wisdom  of  the  judge  from  deception,  and  the 
feelings  of  the  parties  from  vexation,  by  a  ram- 
part of  excluding  rules.  The  man  of  law  is 
satisfied,  because  suits  are  multiplied :  but 
where  is  the  satisfaction  to  the  injured  suitor 
and  to  justice  ? 

Another  circumstance  concurs  in  rendering 
the  remedy  still  more  inadequate.  In  the  pro- 
secution for  the  perjury,  conviction  ought  not 
to  take  place,  and  naturally  will  not  take  place, 
without  the  degree  of  persuasion  commensurate 
to  the  punishment  attached  to  so  high  a  crime: 
whereas,  in  the  original  non-penal  suit,  any 
the  slightest  degree  of  preponderant  probability 
vrottid  have  been  sufficient  to  turn  the  scale. 

On  this  head,  compared  with  English  law, 
Bmmua  law  (with  all  its  faults)  distinguishes 
llMlf  to  great  advantage.  In  simplicity,  though 
tb^olutely  imperfect,   it  is  relatively  transcen- 

deikt. 

Im  his  own  fovour, — that  is,  at  his  own  in- 
UMifO,  It  suffers  not  the  testimony  of  any 
Mity,  of  any  person  at  least  whom  it  recog- 
mi—  in  ihii  chajBcter,  to  be  received :  and 
A«i  ^  It  does  wrong. 
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But  in  his  own  disfavour,  that  is,  at  the 
instance  of  his  adversary,  (or  of  the  judge,  in 
the  case  of  inquisitorial  procedure,)  the  testi- 
mony of  the  party  is  in  every  case  received, 
and  allowed  to  be  called  for :  and  thus  far 
it  does  right. 

As   to  admissibility,  there  is  no  such  irre- 
it  and  indefinable  distinction  as  that  be- 
ll civil  and  criminal.     The  only  difference 
16,  that  in  a  case  recognized  as  a  criminal  case, 
the  testimony  of  the  defendant  is  called  for  of 
course,  and  in  the  first  instance; — whereas,  in 
a  case  recognized  as  a  civil  (that  is,  a  non- 
criminal) case, — though  the  testimony  of  each 
party  may  be  called  for  by  the  other, — unless 
called  for  by  the  opposite  party,  it  is  not  called 
for,  or  received,  by  the  judge. 

It  is  to  English  law  that  we  must  look  for 
modification  upon  modification;  aiul  that  con- 
fusion and  inconsistency,  with  the  delectable 
aod  ever-cherished  intricacy,  which,  where 
there  is  but  one  straight  course,  is  the  neces- 
sary consequence. 

Courts  upon  courts;  each,  in  this  part  of  the 
field,  proceeding  and  judging  by  a  difterent  set 
of  rules  :  as  if  the  suitors  were  human  creatures 
in  some  one  of  them,  and  beings  of  a  different 
composition  in  the  other.  Harmonious  dis- 
agreement! all  tending  to  one  common  end. 

Which  shall  we  take  for  the  general  rule  ? 
For  elucidation's  sake,  let  it  be  the  rule  of  ex- 
clusion :  the  rather,  as  being  consigned  to  one 
of  those  Latin  maxims,  which,  though  in  uni- 

Iversal  currency,  express  with  equal  infidelity, 
both  what  is  the  practice,  and  what  ought  to 
be.     Nemo  debet  esse  testis  in  propria  causa. 
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Taking  this  for  the  general  rule,  we  shall 
find  it  cut  into  by  exceptions  upon  excep- 
tions ;  and  that  in  each  oi  the  two  parts  into 
which  we  have  seen  it  dividing  itself. 

This,  for  the  rule  with  regard  to  the  admission 
of  the  party's  testimony,  in  his  own  behalf. 
Next,  with  regard  to  the  compulsory  extraction 
of  it,  in  behalf  and  at  the  instance  of  the  other 
party,  comes  another  Latin  maxim,  the  absur- 
dity of  which  has  already  been  fully  exposed  : 
nemo  tenetur  seipsum^  acctisare. 
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CHAPTER  11. 

;amination  of  the  couese  pursued  in 
regard  to  the  plaintiffs  testimony 
by  jcnolish  law. 


Sect.  I. — Plaintiff's  testimony^  in  what  cases  re- 
ccivable  in  his  own  behalf.  Inconsistencies  of 
Efiglish  law  in  this  respect. 

Among  the  inviolable  rules  of  English  juris- 
prudence, one  of  the  most  inviolable  is  this, 
that  no  man  (understand,  at  his  own  instance) 
is  tc^  be  a  witness  in  his  own  cause.  Like  other 
inviolables,  it  is  continually  violated  :  let  us 
observe  the  violations,  and  the  contrivances  by 
I  "which  they  are  reconciled  to  the  rule. 

In  the  first  place,  in  all  causes  that  are  called 
criminal,  (and  more  especially  capital  ones), 
the  plaintiff"  is  admitted.  In  cases  of  this  class, 
supposing  deception  to  take  place,  the  mischief 
of  it  is  at  its  maximum.  The  plaintiff  is  called 
wcutor* 

By  this  change  of  name,  he  is  divested  of  all 
bias ;  no  less  effectually  than  if  it  was  by  a 
little  seal,  a  broad  seal,  or  a  sceptrcf 

•  That  you  may  be  sure  he  is  not  a  plaintiff,  that  title  is  made 
crrcr  to  the  king ;  who  has  been  rendered  the  filter  for  the 
station,  by  his  being  already  in  possession  of  that  of  judge. 

t  Vide  Part  II.  Deception.  Chap.  vii.  Restoratives  to 
Competency, 
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Oh  t  but  at  any  rate  the  prosecutor  has  no 
pecuniary  interest;  and  pecuniary  interest  is 
the  only  sort  of  interest  which,  in  the  opinion 
of  an  Enghsh  lawyer,  can  produce  any  bias  in 
the  mind. 

Indeed,  but  he  has  a  pecuniary  interest;  as 
substantial  a  one  in  these  criminal  cases,  as  he 
can  have  in  any  civil  (/.  c.  non-criminal)  case. 

In  theft,  and  other  cases  of  criminal  depre- 
dation, (it  would  be  too  much  to  say  precisely 
which, — a  book  might  be  written  upon  it,)  the 
prosecutor,  upon  whose  testimony  the  thief  is 
convicted,  gets  back  the  stolen  goods :  and 
that  (by  an  almost  unexampled  exertion  of 
summary  justice)  without  the  expense  of  an 
additional  suit. 

In  forgery,  he  does  or  does  not,  by  the  same 
means,  make  good  his  damage.  But  here,  if 
he  does,  there  must  be  another  suit  for  it. 

In  assaults,  in  case  of  success,  money  may 
visit  him  in  either  of  two  shapes.  Instead  of 
being  fined,  (the  money  going  to  the  green 
wax,  that  is,  to  the  king's  private  purse), — the 
defendant  may  be  sent  "  to  talk  with  the  pro- 
secutor :"  or,  being  fined,  a  part  of  the  fine 
(it  must  not  exceed  a  third  part)  may  be  put 
openly  into  the  prosecutor's  pocket.  * 

Upon  affidavit  evidence,  introduced  by  a 
motion  '*  for  an  attachment,"  or,  by  a  polite 
circumlocution,  **  that  the  defendant  may  an- 
swer the  matters  of  the  affidavit;"  causes  of  a 
pecuniary  nature  are  tried  every  day  in  all  the 

*  Had  the  suit  been  of  that  sort  which  b  called  an  action 
(a  civil  action),  hia  testimony  would  DOt  have  been  receivable. 
For,  in  a  suit  of  that  sort,  the  plaintiff  is  called  plaintiff,  without 
ceremony. 
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courts.  No  sooner  is  the  cause  intituled  **the 
King  against  such  a  one,"  (but  care  must  be 
taken  that  the  title  be  not  put  upon  it  too 
SQOfi}*  than  the  cause  becomes  a  criminal  one ; 
and  the  money,  by  which  the  plaintiff  would 
other^-ise  have  been  turned  into  a  liar,  and  the 
'  'lt»es  deceived,  loses  all  its  influence. 

Ooe    thing  is  clear  enougli,  to  any  one  at 
least  whose  eyes  are  not  closed  by  science :  — 
viz.   that  50/.  is  not  made  less  than  50/.,  by 
being  given  under  the  name  of  costs.     There- 
fore,— of  whatever  nature  may  be  the  satisfac- 
tion, pecuniary,  vindictive,  or  honorary,*  the 
prospect  of  which  is  the  motive  that  gave  birth 
to  the  suit ;  if  reimbursement  (partial  as  it  is 
at  best)  under  the  name  of  costs,  be  among 
the  consequences  of  success  in  the  suit,  the 
intcret^t  of  it  is  of  a  kind  as  strictly  pecuniary, 
as  it  is  in  the  power  of  money  to  create. 

In  actions  not  comprehended  under  the  de- 
Domiiiation  of  penal  ones,  the  exclusion  put 
upon  the  evidence  of  the  party  (provided  always 
there  is  but  one)  is  no  less,  in  effect,  as  well  as 
design,  inexorable,  than  in  design  it  is  in  penal 
actions. 

lu  the  case  we  have  just  been  viewing,  the 
extensive  case  of  injuries  to  person, — the  same 
iadi%idual,  who  suing  by  a  civil  action,  and 
called  plaintiffs  would  not  be  heard,  suing  by 
an  indictment  or  information,  and  calling  him- 
self prosecutor ^  is  admitted  without  difficulty. 
Bot  so  long  as  the  words  employed  are  action 
and  piaiiitiff  the  difficulty  is  insurmountable, 
ibe  judge  inexorable. 


*Sc«  DumoBt,  Traitts  de  Lagislation. 
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To  the  admissibility  of  the  prosecutor  in  the 
capacity  of  a  witness,  there  is,  however,  otie 
remarkable  exception.  There  is  a  class  of 
offences  in  regard  to  which,  how  noxious  soever 
to  the  public,  (that  is  to  say,  to  any  or  every 
individual),  no  one  individual  can  be  found,  who 
(unless  by  accident)  has  any  interest  capable 
of  engaging  him  to  take  upon  himself  the  ex- 
pense and  vexation  attached  to  the  function  of 
prosecutor.  In  all  these  cases,  either  a  fac- 
titious interest  must  be  created,  or  the  offence 
go  unpunished,  and  society  fall  to  pieces.  Ac- 
cordingly, in  cases  of  this  description,  as  often 
as,  by  the  prohibition  and  punishment  attached 
to  it  by  the  legislature,  an  act  was  created  into 
an  offence,  rewards  were  offered  to  the  indi- 
vidual by  whose  exertions  the  conditions  ne- 
cessary to  the  infliction  of  the  punishment 
should  be  fulfilled.  In  the  whole,  or  in  part, 
the  punishment  was  put  into  a  pecuniary  shape, 
and  termed  a  penalty :  the  penalty,  in  case  of 
success,  (or  a  part  of  it),  constituted  the  remune- 
ration of  this  temporary  servant  of  the  public. 
Costs ^  that  is,  a  reimbursement  (never  more 
than  partial)  of  expenses  of  suit,  under  that 
name,  were  added  or  not  added,  according  as 
the  lawyer  by  whom  the  legislator  was  led, 
happened,  for  this  purpose,  to  be  faithful  or 
treacherous,  awake  or  asleep. 

What,  on  this  occasion  as  on  all  others,  was 
the  care  of  the  man  of  law,  was,  that  rules  of 
law  should  be  observed:  what,  on  this  occasion 
as  on  others,  was  no  part  of  his  care,  was,  that 
offences  should  be  prevented.  It  was  decided, 
therefore,  that  the  testimony  of  a  witness  of 
this  sort, — a  witness  who,  in  case  of  conviction. 
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expected  to  receive  the  penalty,  or  any  part  of 
rt. — was  bad,  that  is  to  say,  inadmissible.    Had 
ihe    person   to  whom  the  reward  was  ofFered, 
been  allowed  to  earn  it  by  giving  his  testimony, 
b'    would  have  committed  perjury:  judge  andl 
liv  would  constantly  have  been  deceived  by  I 
the  perjury,  and  so,  instead  of  the  guilty,  pu-J 
V"  ent  would  have  fallen  upon  the  innocent.' 
II?  For  this  plain  reason:  because  the  suit^ 
was  called  civil ;   and,  in  a  suit  denominated 
ctril,  the  plaintiff  is  called  plaintiff^.  Whatsoever 
dse   the   king  may  get  by  the  suit,  what  he 
does  not  get  by  it  is,  the  title  of  plaintiff:  which, 
consequently,  finding  no  other  place  to  rest  on, 
rest^  upon  the  shoulders  of  him  by  whom  the 
function  is  performed. 

All  instances  of  the  exclusion  of  witnesses  on 
prosecutions  for  offences  created  by  statute,  are 
acts  of  usurpation  committed  by  the  judicial 
authority  against  the  legislative.  But,  in  the 
case  of  the  exclusion  of  informers,  the  usurpa- 
tion is  more  particularly  flagrant — I  had  almost 
said  impudent.  The  legislature  beckons  a  man 
into  court;  the  judge  shuts  the  door  in  his 
Csice. 

All  this  while,  unless  those  who  kuow  of  an 
offence  tell  of  it,  it  cannot  be  punished  ;  and 
unless  those  who  know  of  it  are  paid  for  telling 
of  it,  they  will  not  tell  of  it:  this  the  legislature 
is  convinced  of,  and  therefore  offers  money  for 
the  telling  of  it. 

The  legislature,  satisfied  that,  without  a  fac- 
titious inducement,  a  man  who  has  not  the  in- 
terest of  revenge  to  prompt  him,  will  not  subject 
himself  to  the  trouble,  expense,  and  odium  of 
bringing  to  punishment  an  offender,  whose  of- 
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fence,  how  prejudicial  soever  to  the  public, 
produces  no  ini^cbief  that  comes  home  in  the 
shape  of  suffering  to  any  particular  individual, 
—  orders  that  a  reward  to  a  certain  amount 
shall  be  given  by  the  judges  to  him  by  whom 
the  information  requisite  lor  that  purpose  shall 
have  been  given.  When  the  man  comes  for 
his  reward,  the  judges  refuse  to  give  it  him. 
Why  ?  Is  it  that  it  was  not  the  will  of  the  legis- 
lature he  should  have  it?  No  :  but  because  the 
will  of  the  legislature  is  contrary  to  their  rules. 

Such  are  the  eft'ects,  political  and  moral,  of 
these  excluding  rules :  breach  of  faith,  as  to- 
wards individuals;  breach  of  obedience,  as  to- 
wards the  legislature. 

It  is  among  the  maxims  of  men  of  law,  that 
no  man  ought  to  be  suffered  to  be  wiser  than 
themselves :  but  unless  many  men  had  been 
wiser,  as  well  as  more  honest,  than  theraselveij, 
society  would  long  ago  have  gone  to  wreck. 
The  maintenance  of  society  has  all  along  de- 
pended upon  the  evasion  of  this  rule  of  law. 
Society  exists :  therefore  the  rule  has  been 
evaded.  The  intention  of  the  judges  was  to 
defeat  the  intentions  of  the  legislature :  indivi- 
duals, by  defeating  the  intention  of  the  judges, 
have  rendered  to  the  public  that  service  which 
it  was  their  object  to  prevent,  and  to  the  legis- 
lature that  obedience  on  which  the  preservation 
of  society  depends. 

If  the  man  who  saw  the  offence  committed 
has  nothing  to  get  by  telling  of  it,  he  is  an 
unexceptionable  witness :  but  having  nothing 
to  get  by  telling  of  it,  he  has  no  inducement  to 
engage  him  to  tell  it ;  and  as  telling  of  it  in  the 
character  oft  testifying  witness  at  a  distaiKe 
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from    home,   and    under  a  certainty   of   being 
baited  by  lawyers,  is  attended  with  both  vexa- 
tion and  expense,  he  has  just  so  much  induce- 
Bient  to  prevent  him  from  telling  it.     One  of 
two  things :  either  the  man  who  on  these  occa- 
MOOS   appears  in  the  character   of  an   uninte- 
rested witness,    and,  upon  being  interrogated, 
declares  himself  upon  oath  to  be  uninterested, 
k  really  an  interested  one  ;  or  he  acts  without 
»  motive :    the  effect   is   produced  without  a 
cause. 

As  ofiten  as  the  effect  can  be  produced  with- 
out a  cause,  they  are  willing  (these  men  of 
science)  that  it  shall  be  produced ;  they  are 
willing  (these  upright  ministers  of  justice  and 
patterns  of  constitutional  obedience)  that  the 
will  of  their  superior,  the  legislator,  shall  be 
done.  As  often  as  the  effect  cannot  be  pro- 
duced wnthout  a  cause,  their  determination  is, 
that  it  shall  not  be  produced,  and  that  the  will 
of  the  legislator  shall  remain  undone:  that  the 
law,  which  they  are  sworn  to  execute,  shall 
remain  unexecuted. 

But  they  have  a  reason  for  what  they  do; 
and  it  is  this : — to  gain  twenty  pounds,  a  man 
will  speak  the  truth ;  by  coming  and  speaking 
the  truth,  he  will  lend  his  exertions  to  give 
execution  to  the  laws : — therefore,  for  the  same 
price,  he  will  be  ready  to  commit  perjury. 
Yonder  man  cut  the  throat  of  a  pig,  the  other 
day,  for  sixpence ;  therefore  he  would  cut  the 
throat  of  his  brother  for  the  same  price.  Such 
is  the  logic  of  these  lawyers. 

That  by  this  logic  and  this  wisdom,  perjury 
was  ever  prevented  in  any  one  instance,  seems 
not  in  the  smallest  degree  probable :  that  by 
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the  same  exertions  it  has  in  many  instances 
been  produced,  seems  in  the  iiis^hest  degree 
probable. 

By  what  contrivance  the  existence  of  the  in- 
terest can  be  denied  in  words,  in  such  manner  as 
to  save  the  witness  from  the  danger  of  legal  con- 
viction,— what  expedient  is  in  these  cases  most 
usually  relied  on,  and  upon  occasion  employed, — 
1  do  not  undertake  (for  it  is  not  necessary)  to 
know.  As  promising  a  one  as  any,  appears  to  be 
this:  in  the  present  cause,  in  which  I  am  plaintiff, 
you  give  me  your  testimony  ^7Y//<.v  ;  in  the  next 
cause  you  will  be  plaintiff,  and  then  it  will  fall 
to  my  share  to  return  the  accommodation. 

Another  arrangement  may  be  this.  The 
only  man  who  knows  of  the  transgression  is 
forbid  to  tell  of  it.  True  :  but  the  prohibition 
does  not  extend  to  those  who  know  nothing 
about  the  matter.  Well  then:  when  a  man  who 
means  to  earn  the  reward,  comes  to  me  (A.  B. 
an  attorney)  to  know  how  he  is  to  get  it,  this  i.s 
the  way  in  which  we  will  settle  it  between  us. 
Though  he  must  not  tell  the  judge  in  the  first 
instance ;  though  he  must  not  put  in  for  the 
reward,  (since  if  he  did,  the  judges  would  not 
let  him  give  the  evidence  which  he  must  give 
to  earn  it) ;  this  will  be  no  hindrance  to  me, 
who  have  no  evidence  to  give.  Let  him,  then, 
tell  me  the  story :  and  1,  or  (what  will  do  a.s 
well)  John  Doe,  will  put  the  story  into  grim- 
gribber,  to  make  it  intelligible  to  the  judge. 
When  the  trial  comes  on,  the  witness  tells  the 
story ;  when  execution  conies,  I  pocket  the 
reward.  The  witness  cannot  receive  a  penny 
of  it :  but  1  am  a  man  of  honour,  and  too 
generous  to  suffer  a  good  witness  to  be  a  suf- 
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ferer  by  the  time  he  has  expended  in  the  public 
service. 

Is  interest  in  reality  cleared  away  by  this 
laDOBuvre  ?  Are  effects  produced  without 
luseSy  as  the  sages  of  the  bench  intended 
ley  should  be  produced?  Is  the  self- purgative 
itn,  which  must  be  swallowed  upon  occasion 
ly  the  witness,  nothing  worse  than  an  equivoca- 
fion,  pure  from  the  taint  of  perjury?  This  will 
depend  upon  the  skill  and  attention  of  the  pre- 
ceptor, and  the  capabilities  of  the  pupiL 

In  the  first  instance,  the  laws  turned  into  a 
lead  letter  by  the  precipitancy  of  a  judicial 
Tule ;  in  the  next  place,  something  (to  say  the 
least)  nearly  approaching  to  perjury,  the  con- 
stant result  of  their  connivance  at  the  evasions 
put  upon  their  own  rules  !  Which  is  the  worst? 
the  disorder,  or  the  remedy  ? 

As  the  rule  which  admits  the  evidence  of  the 
plaintiff  when  called  a  prosecutor,  is  not  with- 
out exceptions,  so  neither  is  the  rule  which 
excludes  tlie  evidence  of  the  plaintiff  when 
called  a  plaintiff.  One  exception,  a  very  co- 
lossus of  inconsistency,  stares  us  in  the  face, 
and  figures  in  all  the  books,  A  statute  had 
been  made,  entitling  a  traveller  to  receive  com- 
pensation at  the  expense  of  the  hundred,  in 
case  of  his  being  robbed  between  sun  and  sun. 
A  decision  was  pronounced,  by  which  in  this 
one  instance  the  inviolable  rule  was  violated, 
^and  die  party  (the  plaintiff  in  an  action  on  this 
ground)  was  admitted  to  support  his  demand 
upon  the  district  by  his  own  evidence.  The 
word  given  by  way  of  reason  was  ficcessiit/: 
' — ^unless  this  evidence  be  admitted,  the  law  will 
foil  of  its  effect. 
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It  is  difficult  to  see  on  what  ground  to  rest 
the  passing  of  this  statute.  Was  it  to  excite 
the  hundrcders  to  vigilance  ?  Was  it  to  dis- 
sipate the  loss,  by  breaking  it  down  into 
impalpable  portions,  upon  the  principle  of  in- 
surances ?  The  first  conception  is  altogether 
visionary,  and  the  second  is  in  repugnancy  to  it. 
Be  this  as  it  may,  obedience  to  the  legislator 
is  always  laudable,  and  e^specially  on  the  part 
of  a  judge.  But,  for  beginning  the  practice  of 
admitting  the  plaintiff's  evidence,  it  seems  dif- 
ficult to  imagine  a  case  in  which  the  demand 
for  the  exertion  could  have  been  less,  or  the 
danger  more  formidable.  Even  without  any 
view  to  protection,  more  journeys  are  taken  in 
company  than  in  solitude.  In  this  case  it 
would  have  been  easier  than  in  a  thousand 
others  that  might  be  mentioned,  for  a  man  to 
provide  himself  with  preappointed  evidence. 
To  carry  a  witness  with  him  might  be  attended 
with  expense ;  to  shew  to  a  friend  the  con- 
tents of  his  purse  at  starting  would  involve  no 
expense. 

One  circumstance  fills  up  the  measure  of 
absurdity.  Conceive  the  whole  number  of 
rateable  inhabitants  in  the  hundred  escorting 
the  traveller  the  whole  time  he  employed  in 
traversing  it.  The  traveller  swears  he  was 
robbed :  the  hundreders  swear  he  was  not,  for 
they  were  with  him  all  the  time.  The  one 
really  interested  witness  would  command  the 
verdict :  the  five  hundred  nominally  interested, 
but  really  not  interested  witnesses,  would  not 
be  suffered  to  open  their  mouths.* 


*  In  speaking  of  hundreders.  dreading  inaccuracy,  I  took 
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Absurd  as  the  admission   is   in  a  relative, 
1  mean  not  to  hold  it  up  as  such  in  an  absolnte 
point  of  view.   Under  favour  of  such  encourage- 
ment, here  and  there  a  case  has  probably  hap- 
pened in  which  a  fraudulent  demand  has  been 
made  on  this  ground,  not  impossibly  a  success- 
ful one.     But,  from  the  station  which  such  a 
law,  supported  by  sach  a  decision,  still  main- 
tains in  the  statute  book,  a  pregnant  proof  is 
surely  afforded  (were  all  others  wanting)  how 
little  the  interests  of  truth  and  justice  would 
have  to  apprehend  from  the  unreserved  admis- 
fioQ  of  the  party's  testimony  in  his  own  favour- 
io  any  imaginable  case. 
£quity  presents  a  different  scene  :   for  the 
mode  of  searching  after  the  truth  is  good 
bad,   according  as,   in  speaking  of  it,   you 
tounce  the  words  common  law  or  cqu'tiy. 

lo  limit  the  import  of  the  term  by  the  adjunct  rateable. 
The  caution  was  superfluous. 

'  no  1713,  In  the  King's  Bench.  Parker,  chief  justice. 
'  'jne  thring  in  a  hundred  shall  be  allowed  to  give  evidence 
any  matter  in  favour  of  that  hundred,  though  so  poor  as 
Uaat  account  to  be  excused  from  the  payment  of  taxes : 
»,  though  poor  at  present,  he  may  become  rich." — (The 
agiainst  the  Inhabitants  of  Hornsey,  10  Mod.  150.) 
Tlw  jadge,  whose  sensibility  to  the  idea  of  pecuniary  interest 
WM  tbaa  exquisite,  was  afterwards  chancellor,  with  the  title 
«f  £^  of  Macclesfield. 

Oo  thi^  footiDg^  continued  the  law  till  the  year  1735; 
(SGeo.lI.c.  lb. sect  15.  See  also  22  Geo.  11.  c.24;  and  22 
Geo.  II.  c.AGJ);  when  a  statute  was  made  to  alter  it.  Recog- 
nising for  law  the  admission  given  to  the  testimony  of  the 
piaiot^  supposed  to  have  been  robbed,  (though  doctrines 
•i9rb  belter  supported  were  then,  and  are  still,  over-ruled 
e^  .it  gives  admission  to  the  tfstimony  of  huiidreders, 

bi.  is  it  to  this  single  case.     On  all  other  occasions, 

baiNkaicrs,  that  is,  all  the  good  people  of  England  without 
€MCKfi6oa,  continue  as  certainly  liars  and  deceivers  as  before. 
VOL.  V.  B  B 
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Ask  an  equity  lawyer,  ask  any  lawyer ;  he 
will  tell  you  without  difficulty,  and  without 
exception,  that  in  equity  the  testimony  of  the 
plaintirt'  never  is  admitted  :  no,  not  in  any  case 
whatever.  Thus  much  certainly  is  true,  that 
it  never  is  admitted  to  any  good  purpose :  but 
thus  much  is  no  less  true,  that  it  is  admitted  to 
every  bad  purpose. 

Here,  on  this  occasion,  the  arrangement  we 
set  out  with  is  unavoidably  departed  from. 
Striving,  in  behalf  of  existing  establishments, 
to  tind,  as  far  as  possible,  for  every  thing  an 
honest  reason,  a  reason  referable  to  the  ends  of 
justice, — 1  set  out  with  taking  the  fear  of  pro- 
ducing deception,  and  the  fear  of  producing 
vexation,  as  the  causes  of  the  existing  arrange- 
ments. But  here,  both  principles  of  arrange- 
ment fail  us  altogether.  The  phenomena,  as 
we  see  and  feel  them,  will  be  effects  without  a 
cause,  if  any  thing  but  the  pursuit  of  the 
spurious  ends  of  judicature,  the  ends  really 
pursued  in  the  formation  of  the  technical  sys- 
tem, the  professional  interests,  had  been  in 
view  and  aimed  at. 

In  the  first  place,  to  consider  the  testimony 
of  the  plaintiff  as  proffered  by  himself. 

For  the  purpose  of  the  ultimate  decision,  for 
the  purpose  of  giving  termination  to  the  suit,  it 
is  not  admitted.  Why?  Lest,  perad venture, 
the  suit  should  be  brought  to  an  untimely  end. 
But,  for  the  purpose  of  giving  commencement 
to  the  suit,  the  testimony  of  this  same  party  is 
admitted.  And  here,  lest  groundless  demands 
should  be  excluded,  and  mala  Jide  suits  pre- 
vented, by  the  fear  of  punishment  as  for  perjury, 
that  punishment  is  taken  off;  and  the  men- 
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dacitj'- license,  which  we  have  seen  constituting 
the  basis  of  the  technical  system  of  procedure 
in  the  common  Jaw  branch  of  it,  is  extended  to 
this  pretended  purer  branch,  the  equity  branch. 

In  the  instruments  by  which  suits  are  com- 
menced in  the  way  of  common  law,  the  men- 
dacity could  be,  and  accordingly  was,  cloaked 
to  a  certain  degree  by  the  generality  of  the 
lenus.  To  the  equity  branch,  this  cloak  could 
not  be  extended  :  for  neither  the  grounds  of 
defnand,  nor  the  services  demanded  at  the 
inwds  of  the  judge,  having  been  put  into  any 
sort  of  method,  (not  even  that  wretched  method 
into  which  the  matter  of  common  law  has  been 
shaken  by  the  fortuitous  concourse  of  atoms), 
m  particular  story  required  in  every  instance  to 
be  told. 

A  court  of  equity  being  a  shop,  at  which,  for 
the  accommodation  of  those  for  whose  purposes 
the  delays  sold  by  the  common  law  courts  are 
not  yet  sufficient,  ulterior  delays  are  sold  to 
©very  man  who  is  content  to  pay  the  price ; 
suits  are  every  day  instituted  in  the  equity 
courts,  by  men  who  themselves  are  as  perfectly 
coniicious  of  being  in  the  wrong  as  it  is  possible 
for  man  to  be.  A  man  who  owes  a  sum  of 
m0ocy  which  it  is  not  agreeable  to  him  to  pay, 
fights  the  battle  as  long  as  he  can  on  the  ground 
common  law,  and  when  he  has  no  more 
_  lund  to  stand  upon,  he  applies  to  a  court  of 
equity  to  stop  the  proceedings  in  the  common 
law  court,  and  the  equity  coart  stops  them  of 
coimie.  Among  the  uses,  therefore,  of  a  court 
of  equity,  one  is,  to  prevent  justice  from  being 
■  '  a  court  of  common  law. 
^. !.   are  many  men  who,  though  they  have 
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no  objection  to  reap  the  profit  of  falsehood, 
would  not  be  content  to  bear  the  sihame  of  it» 
notwithstanding  the  suspension  put  upon  all 
punishment,  legal  punishment,  by  the  men- 
dacity-license above  mentioned.  The  fear  of 
shame  would  be  apt  to  stare  a  man  in  the  face, 
if,  after  reading  a  story  composed  more  or  less 
of  facts  which  he  knew  to  be  false,  it  were 
necessary  for  him  to  adopt  them,  and  make 
himself  known  for  a  liar  by  his  signature. 
Accordingly,  care  has  been  taken  that  no  such 
unpleasant  obligation  shall  be  imposed.  The 
story  is  settled  between  two  of  his  professional 
assistants,  his  attorney  (in  equity  language,  his 
solicitor),  and  his  counsel :  as  for  the  complain- 
ant himself  (for  so  in  equity  the  plaintiff  is 
called),  the  orator  (for  so  in  the  same  language 
he  is  made  to  call  himself),  what  is  probable  is 
that  he  does  not,  what  is  certain  is  that  he  need 
not,  ever  set  eyes  on  the  story  thus  told  under 
his  name. 

Such  as  the  seed  is,  such  will  the  harvest  be. 
Even  when  the  plaintiff  is  in  the  right,  his  hill 
(such  is  the  name  given  to  his  story)  is  a  great 
part  of  it,  to  the  knowledge  of  every  body,  a 
tissue  of  falsehoods.  The  great  judge,  who 
knows  better  than  to  administer  equity  unless 
a  composition  of  this  complexion  has  in  regular 
form  been  delivered  in  at  the  proper  office, 
knows  it  so  to  be.  It  is  accordingly  a  settled 
maxim  with  him,  that  no  credit  is  to  be  given 
to  any  thing  that  is  put  into  a  bill.  Falsehood, 
in  equity  as  well  as  common  law, — falsehood 
(every  equity  draughtsman  is  ready  to  tell  you) 
is  necessary  to  justice.  Accordingly,  if  through 
delicacy  (which  never  happens),  or  from  some 
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ther  cause  (which  frequently  happens),  the 
Utomey  and  the  counsel  between  them  fail  of 
inserting  the  requisite  quantum  of  falsehoods, 
no  equity  is  to  be  had  till  the  deficiency  has 
,been  supplied.  To  assert,  in  positive  terms,  a 
it  concerning  which  a  man  is  in  a  state  of 
lorance,  is  to  assert  a  falsehood  ;  and  if  there 
such  a  thing  as  a  lie,  it  is  a  lie.  A  lie  of 
is  sort  a  court  of  equity  exacts  from  every 
plaintiff,  as  a  condition  precedent  to  his  learning 
nrom  the  pen  of  the  defendant  what  it  happens 
lo  be  necessary  for  him  to  know. 

Thus  then  stands  the  practice,  with  regard  to 
the  admission  of  the  plaintiff's  testimony,  con- 
sidered as  delivered  at  his  own  instance.  For 
the  purpose  of  justice,  it  is  not  admitted :  to 
the  effect  of  vexation  and  expense,  and  for  the 
purpose  of  the  profit  extracted  out  of  the  ex- 
pose, it  is  admitted, — admitted  and  exacted, 
Vor  need  he  entertain  the  smallest  hope  for 
justice,  unless,  to  swell  the  account  of  profitable 
expense,  this  testimony  (such  as  it  is)  is  stuffed 
with  falsehoods. 

The  real  purpose  of  equity  procedure  will  be 
<\  standing  in  a  still  more  conspicuous  point 
.  view,  when  we  come  to  consider  how  far, 
under  the  rules  of  the  same  courts,  admission 
!;»  given  to  the  testimony  of  the  plaintiff,  when 
called  for  at  the  instance,  and  consequently 
with  a  view  to  the  advantage,  of  the  defendant. 


Sect.  II. — Plaint iff^s  testimomf,  in  ivhat  cases 
compellable  at  the  instance  of  the  (kfemlant.  In- 
consistencies of  English  law  in  this  respect. 

The    plaintiff,   is  he  compellable   to  testify 
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against  himself?  — (o  testify  at  the  instance  of 
the  defendant  ? 

Under  this  remaining  head,  as  under  the 
former,  let  us  observe,  in  the  first  place,  how 
the  matter  stands  at  common  law. 

In  cases  called  criminal  cases,  at  the  trial, 
the  plaintiff  (we  have  seen)  is,  under  the 
name  of  prosecutor^  always  a  witness  at  his 
own  instance,  and  consequently  for  himself; 
frequently  the  sole  witness.  When  in  this 
way  he  has  been  testifying  for  himself,  the 
defendant,  in  virtue  of  the  right  of  cross-ex- 
amination, possesses  the  faculty  of  causing  him 
to  testify  against  himself.  That  the  plaintiff 
should  be  called  upon  to  testify  by  the  de- 
fendant in  the  first  instance,  is  what  can  never 
happen,  at  least  never  does  liappen.  Expecting 
the  plaintiff,  the  prosecutor,  to  come  forward, 
and  testify  of  course  pro  inter  esse  sun,*  it  can 
scarcely  occur  to  the  defendant,  (that  is,  to 
the  professional  assistants  of  the  defendant,) 
to  call  for  his  attendance  in  the  defendant's 
name. 

In  those  criminal  cases  in  which,  as  above, 
there  is  but  one  inquiry,  and  that  inquiry  car- 
ried on  (if  the  contradiction  may  be  allowed)  by 
un interrogated  evidence,  neither  party  saying 
any  more  than  he  thinks  fit; — the  plaintiff,  in 
particular,  is  not  compellable  to  say  any  things 
at  the  defendant's  instance.  Here  again,  how-' 
ever,  to  place  the  case  in  a  correct  point  of 
view,  the  distinction  between  compulsion  ah 
extrti  and  compulsion  ab  intra  must  be  called 


law. 


*  A  phrase  employed  on  a  particular  occasion  in  equity 
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in.      The  prosecutor  is  not,  aoy  more  than  the 

defendant^  compellable  at  the  instance  of  the 

adversary,  by  the  fear  of  any  collateral  punish- 

lent,  like  an  extraneous  witness;  the  prose- 

ilor,  as  well  as  the  defendant,  is  impelled  by 

the  Interest  he  has  at  stake  in  the  cause,  to 

say  every  thing  that  he  can  say  with  safety  in 

support   of  the  interest  he  has  in  the  cause. 

So  far  then  as  the  defendant,  in  his  affidavit, 

sayft  any  thing  that  can  operate  to  his  own 

excalpation,    this   defence    is   a    sort    of  call 

(though  an  indirect  call)  upon  the  prosecutor, 

to  bring  forward  any  further  facts  (if  he  has  any 

which  he  can  advance  with  safety)  that  promise 

to  operate  in  refutation  of  such  defence. 

The  facts  thus  brought  forward  in  reply,  at 
whose  instance  are  they  brought  forward  ?  At 
the  defendant's,  if  at  any  body's.  But  in  whose 
brour  do  they  operate  ?  As  certainly,  in  the 
prosecutor's,  and  his  only.  Are  there  any,  that, 
if  brought  forward,  would  operate  to  the  advan- 
tage of  the  defendant,  to  the  disadvantage  of 
himself?  So  surely  as  he  knows  of  any  such, 
M  surely  does  he  keep  them  all  to  himself. 
80  far  from  being  called  upon  for  them  by 
particular  interrogation,  he  is  not  so  much  as 
called  upon  for  them  by  the  general  terms  of 
his  oath.  Before  a  jury,  the  deponent  being 
an  extraneous  witness,  the  oath  says,  "  the 
evidence  you  are  about  to  give  shall  be  the 
whole  truth,"  as  well  as  "nothing  but  the 
truth."  *'  The  contents  of  this  your  affidavit 
arc  true,"  says  the  person  by  whom  the  oath 
is  administered  to  a  deponent  on  the  occasion 
when  he  is  said  to  make  affidavit.  Correctness 
is  stipulated  for,  how  ill  soever  secured  :  com- 
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pleteness,  absence  of  partial  imperfection,  is 
not  so  much  as  stipulated  for. 

Such  is  the  form,  the  only  form,  in  which  the 
judges  (I  speak  of  that  class  of  which  learning 
is  the  exclusive  attribute)  will  suffer  testi- 
mony to  be  delivered  to  them,  when  the  de- 
cision grounded  on  it  is  to  be  framed  by  them- 
selves. 

In  the  case  of  those  accessory,  and  most 
commonly  redundant,  inquiries,  which,  in  in- 
dictments and  informations,  precede  or  follow 
that  principal  one  which  is  called  the  trial ; 
the  testimony,  being  likewise  in  the  form  of 
affidavit  evidence,  falls,  in  like  manner,  under 
the  last  preceding  observations.  So  likewise 
in  the  case  of  those  comparatively  summary 
causes,  in  which  (though  ranked  under  the 
head  of  civil  causes)  the  suit, — instead  of  com- 
mencing by  a  declaration  delivered  in  at  an 
office,  and  never  looked  at  by  the  judge, — com- 
mences by  a  motion^  i.  e.  by  a  speech  made 
to  the  judge,  in  open  court,  by  an  advo- 
cate. 

In  the  case  of  the  examinations  by  which, 
in  felonious  and  peace -breaking  offences,  the 
trial  is  preceded,  (inquiries  performed  by  a 
justice  of  the  peace,)  the  obligation  of  the 
prosecutor  to  testify  at  the  instance  of  the 
defendant,  and  thence  to  the  disadvantage  of 
his  own  cause,  stands  on  the  same  footing  as 
at  the  trial,  as  above. 

In  a  nearly  similar,  though  not  exactly  the 
same,  predicament,  stands  the  ea-partt  inquiry, 
which,  in  all  suits  prosecuted  by  indictment,  is 
carried  on  in  secret  before  the  grand  jury, 
antecedently  to  the  trial.     No  defendant  being 


Cu*r.  ILI 


PLAINTIFF'S  TESTLMONY, 


377 


there,  nor  any  person  on  his  behalf,  the  plain- 
tiff cannot  be  compelled  to  testify  at  the  de- 
fendant's instance.  But  at  the  instance  of  any 
one  of  those  his  judges,  the  prosecutor — while 
occupied  in  delivering  his  testimony  at  his  own 
instance,  and  consequently  to  the  advantage  of 
his  side  of  the  cause, — may,  and  frequently 
does,  by  questions  put  to  him  by  any  of  those 
judges,  find  himself  under  the  obligation  of  dis- 
closing what  may  operate  to  the  disadvantage 
of  it.  Such  counter-interrogation  has  the  effect 
af  cross-examination,  in  so  far  as  the  zeal  and 
probity  of  the  judge  alone  may  be  considered 
as  an  adequate  succedaneum  to  that  same  zeal 
and  probity  added  to  the  interested  zeal  of  the 
party  (the  defendant)  whose  safety  is  at  stake. 

Let  us  next  suppose  the  case  civil ;  and  the 
procedure  still  at  common  law,  viz.  by  action. 

Principal  or  sole  inquiiy,*  the  trial. 

On  this  occasion,  unless  the  plaintiff*,  by  any 
of  the  expedients  above  spoken  of,  has  con- 
trived to  deliver  his  own  testmiony  in  his  own 
favour,  the  defendant  cannot,  by  the  single 
powers  of  common  law,  draw  upon  that  same 

lurce  for  any  testimony  which  he  on  his  part 
lav  stand  in  need  of. 

But  if  the  plaintiff  has  contrived,  in  any  such 
ray,  to   give   himself  the  benefit  of  his  own 

itiraony,  the  defendant,  in  virtue  of  the  right 
of  cross-examination,  may  also  put  in  for  his 
«hare. 

[n  general,  therefore,  at  common  law,  the 
defendant  has  no  means  of  obtaining  the  benefit 


•  Sole  inqniry,  if  the  pleadings  arc  not  reckoned :  principal 
mtfiuj,  if  ihey  are. 
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of  the  plaintiff's  testimony  :  in  no  case  without 
the  consent  of  his  adversary;  nor  then,  but  at 
the  adversary's  own  instance,  and  by  the  ad- 
versary's own  contrivance  :  that  is,  in  no  case 
but  where,  in  all  probability,  (and  at  any  rate 
in  the  opinion  of  his  adversary,  the  plaintiff,)  it 
will  be  of  no  use  to  him. 

1  said,  by  the  single  powers  of  commoa 
law.  The  limitative  clause  was  necessary. 
For  in  certain  cases  (thou^fh  nobody  knows 
exactly  what  cases),  by  the  assistance  of  a 
court  of  equity,  the  testimony  of  either  of  two 
persons  about  to  appear  in  the  characters  of 
plaintiff  and  defendant  at  common  law,  may 
be  extracted  at  the  instance  and  for  the  benefit 
of  the  other.  To  the  extent  therefore  of  the  ag- 
gregate, whatever  it  be,  of  these  cases,  (concern- 
ing which,  qua  re  y  (luare,  tt  in  aiernum  tfuetix), 
the  objection  to  the  admission,  the  forced  ad- 
mission, of  the  plaintiff's  testimony,  has  for  its 
psychological  cause  — ■  not  the  fear  of  decep- 
tion, not  the  fear  of  producing  vexation,  (y 
excessive  and  preponderant  vexation),  but,  il 
vexation  must  be  mentioned,  the  fear  of  not 
producing  enough  of  it. 

But,  as  the  draft  drawn  upon  the  breast  of 
the  adversary  ibr  evidence  is  more  apt,  much' 
more  apt,  to  be  drawn  by  that  of  one  of  the 
two  parties  who  institutes  the  suit,  than  by  the 
other,  who  is  dragged  into  it ;  the  consideration 
of  this  mode  of  making  holes  in  the  door  shut 
against  the  light  of  evidence,  will  be  considered 
to  more  advantage,  when  the  defendant's  side 
of  the  cause  comes  under  review. 

Thus  much  for  common  law :  we  come  now 
to  equity  law. 
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The  testimony  of  the  plaintiff,  is  it  allowed, 
in  these  courts,  to  be  delivered  at  the  instance, 
and  thence  for  the  benefit,  of  the  defendant  ? 
JVot  it  indeed.  But  why  not?  Because,  if  it 
was,  the  man  of  law,  in  all  his  forms,  would 
lose  the  benefit  of  a  second  cause.  The  delay, 
vexation,  and  expense  of  a  suit  at  common 
law,  is  not  enough  for  him :  the  delay,  vexa- 
tion, and  expense  of  an  equity  suit,  coming 
upon  the  back  of  a  common  law  suit,  is  not 
enough  for  him :  there  must  be  a  second 
equity  suit, — or  (so  it  will  he  in  many  instances) 
the  facts  in  the  case  will  be  but  half  brought 
out, — will  have  been  brought  out  only  on  one 
side. 

There  must  be  what  is  called  a  cross  cause, 
commenced  by  a  cross  bill,  in  which  the  plain- 
tiff and  defendant  change  sides :  and  the  same 
individual,  on  whose  testimony  not  a  single  fact 
was  deemed  fit  to  be  believed,  is  now  believed; 
and  believed  to  such  a  degree,  that  the  testi- 
mony of  a  disinterested  witness,  by  whom  his 
testimony  should  be  contradicted,  would  tell 
as  nothing:  the  judge  would  not  so  much  as 
stay  to  inquire  which  of  the  two  testimonies, 
the  interested  or  the  disinterested,  seemed  most 
deserving  of  credit,  but  would  ground  his  de- 
cree upon  the  interested  testimony,  just  as  if 
the  disinterested  had  never  been  received. 

In  this  particular,  so  far  as  extortion  and 
denial  of  justice  are  improvements,  the  English 
edition  of  the  Roman  system  of  procedure  is  no 
small  improvement  on  the  continental  edition  : 
to  judge  of  it  at  least  by  the  practice  in  French 
law.  In  French  law,  in  the  course  of  one  and 
the  same  suit,  though  neither  party  is  supposed 
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to  deliver  his  testimony  at  his  own  instance, 
each  party  obtains  the  testimony  of  the  other. 

The  old  French  law,  with  all  its  plagues,  the 
French  modification  of  the  technical  system, 
enclosed  no  such  curse  as  that  of  two  sets  of 
courts,  each  operating  with  powers  kept  imper- 
fect, that  assistance  and  obstruction  may  be 
obtained  from  the  interposition  of  the  other. 
The  inquiry  which  in  the  English  system  occu- 
pies three  suits,  —  one  common  taw,  and  two 
equity  suits, — was  in  the  French  system  dis- 
patched in  one. 

Even  under  the  English  edition  of  the  Roman 
system,  in  that  division  which,  in  virtue  of  a 
connexion  already  become  obsolete,  goes  still 
by  the  whimsical  name  of  ecclesiastical  law, 
more  honesty  or  more  shame  has  been  pre- 
served, than  thus  to  make  two  grievances  out 
of  one.  In  the  courts  called  ecclesiastical,  as 
in  French  law  in  all  the  courts,  in  the  course  of 
one  and  the  same  cause  (I  speak  of  causes  non- 
penal)  each  party  obtains  the  testimony  of  the 
other. 
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EXAMINATIOV  OF  THE  COURSE  PURSUED  IN 
REGARD  TO  THE  DEFENDANT'S  TESTIMONY 
BY    ENGLISH   LAW. 


Sect.  I. — Defatdant's  testiinony,  in  what  cases 
receivable  in  his  oivn  behalf.  Inconsistencies  of 
English  law  in  this  respect. 

We  come  next  to  speak  of  the  case  where 
(the  suit,  as  before,  not  affecting  more  than  one 
party  on  each  side)  the  party  whose  testimony 
IS  in  question  is  the  defendant. 

Is  the  testimony  of  the  defendant  admitted 
at  his  own  instance  ? 

Here,  as  before,  the  answer  will  be  different 
according  to  the  species  of  the  suit:  i.  e.  whether 
It  be  criminal  or  civil ;  and  if  civil,  whether  the 
liiLatre  be  a  court  of  common  law,  a  court  of 
equity,  or  an  ecclesiastical  court :  and  (what- 
ever be  the  suit)  according  to  the  stage  of  the 
cause,  i.  e.  which  inquiry  it  is,  of  the  several 
inquiries  which  the  species  of  suit  admits  of, 
where  it  admits  of  more  than  one. 

I.  Case,  criminal :  procedure  at  common 
law. 

I.  In  this  case,  as  in  that  of  the  plaintiff,  in 
the  first  place  let  the  cause  be  a  criminal  one ; 
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mode  of  procedure  by  indictment;  inquiry,  the 
principal  one,  the  trial. 

At  his  own  instance,  at  the  tjial,  is  a  defend- 
ant allowed  to  deliver  his  own  testimony  at  his 
own  instance,  and  consequently  in  his  own 
favour,  to  his  own  advantage?  No,  and  yes: 
no,  in  words ;  yes,  in  ellect. 

In  words,  no :  for  in  that  station,  let  a  man 
say  what  he  will,  it  is  not  tvidcuce,  IVo  oath 
can  be  administered  to  him ;  lest,  if  that  secu*- 
rity  for  veracity  were  applied,  it  might  have 
the  efllect  of  confining  his  statements,  his  non- 
i'viclaUiary  statements,  within  the  pale  of  tiulh  ; 
which  "  would  be  inconvenient."  Not  so  much 
as  a  question  can  be  put  to  him  by  any  body. 
Not  by  his  own  advocate,  if  he  be  rich  enough 
to  liave  one ;  not  by  the  advocate  on  the  side 
of  the  prosecution  ;  not  even  by  the  judge.  By 
being  circumstantiated,  distinct,  complete,  aud 
methodical,  his  statement,  if  true,  might  be 
seen  to  be  so;  if  false,  or  incomplete,  might  be 
made  to  appear  so :  which  again,  according  to 
established  legal  notions  of  inconvenience, 
would  be  inconvenient. 

In  effect,  yes  ;  for,  so  long  as  it  is  not  called 
evidence,— nor  subjected  to  any  of  those  pro- 
cesses by  which  evidence  is  purged  (or  endea- 
voured to  be  purged)  of  its  deceptitious  qualities, 
— he  may  say  w  hatever  he  chooses  to  say,  under 
the  name  of  his  defence. 

As  to  the  judges  ad  hoc,  the  jury, — with  the 
uniform  degree  of  suspicion  naturally  called 
forth  by  the  view  of  the  ^situation  in  which  they 
see  him  placed,  added  to  the  variable  degree  of 
suspicion  called  forth  by  the  evidence  that  has 
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been  delivered    on  the  other   side,  they  form 
their  judgment  of  the  trustworthuiess   of  this 
■on-evidentiary  statement :  taking  into  account, 
at  the  same  time,  its  consistency  or  inconsist- 
ency with  itself,  and  with  such  relevant  facts 
as  are  of  themselves  sufficiently  notorious  with- 
out evidence.     What  they  do  think  about,  in 
jud^ng  of  this  statement,   is,   its  trustworthi- 
ness or  persuasive  force,  intrinsic  and  extrinsic, 
&s  above :    what  they  do  not  think  about,  in 
jud^ng  of  it,    is,  the   kiss  that  has  not  been 
given  to  the  book :  for  as  to  any  security  that 
may  be  supposed  to  be  given  by  any  such  kiss, 
for  the  truth  of  the  assertion,  or  the  performance 
of  the  engagement  supposed  to  be  sanctioned 
by  it,  it  cannot  be  a  secret  to  any  one  of  them, 
who,  to  get  out  of  the  box  so  much  the  sooner, 
has  joined  in  a  verdict  of  not  guUtif,  in  favour 
of  a  defendant  of  whose  guilt  he  was  at  that 
time  persuaded  in  his  own  mind. 

No  counter-interrogation.  Will  the  absence 
security  for  correctness  and  completeness 
int  itself  to  a  juryman  as  a  reason  for  pay- 
ing no  regard  to  what  he  hears  ?  Yes ;  when 
their  learned  directors  cease  to  receive  affidavit 
evidence,  uninterrogated  evidence,  to  the  ex- 
clusion of  interrogated  evidence. 

Id  offences  of  the  rank  of  felony,  the  case  is 
comparatively  so  rare,  in  which  a  man  in  that 
unhappy  situation  has  any  thing  plausible  to 
for  himself  (especially  in  the  character  of 
stiraony),  that,  comparatively  speaking,  the 
operation  of  this  non-evidentiary  sort  of  testi- 
mony seldom  presents  itself  to  view. 
2.  Ceise  criminal,  as  before. 
Is  the  mode  of  procedure  by  information? 


1 
I 
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The  chance  which  a  defendant  has  of  profiting 
in  this  way  by  his  own  testimony,  will  not  be 
essentially  different.  But,  his  situation  not 
being  in  this  case  so  apt  to  attract  the  com- 
passion of  the  public  as  in  the  other ;  the  quan- 
tity of  suffering  to  which  he  stands  exposed, 
not  being  so  great,  as  in  those  cases  whicli 
occupy  the  largest  space  in  the  list  of  indict- 
ments ;  the  defectiveness  of  his  claim  to  have 
his  non-evidentiary  statement  received  on  the 
footing  of  evidence,  will  not  be  so  apt  to  pass, 
without  remark. 

Moreover,  among  indictments,  a  considerable 
number  will  always  be  pauper  causes.  Nine- 
tenths,  at  least,  of  the  cases  which  come  on  in 
the  way  of  indictment,  are  cases  of  depreda- 
tion;  and  these  have,  almost  all  of  them,  either 
by  statute,  or  by  jurisprudential  law,  been 
promoted  to  the  rank  of  felonies.  By  pauper 
causes,  I  mean  here  such  wherein  the  defendant 
is  not  rich  enough  to  engage  an  advocate. 
Having  no  one  to  speak  for  him,  on  the  part  of 
a  jury  there  will  naturally  be  the  more  readi- 
ness to  hear  a  |x»or  culprit  speak  for  himself. 

Besides,  in  felonies,  the  tongue  of  the  defend- 
ant s  advocate  (when  there  is  one)  is  but  half^ 
let  loose.  Questions, — interrogations  and  coun- 
ter-interrogations, for  the  extraction  of  testi- 
mony,—  he  is  allowed  to  put.  Statements,  or 
observations  on  the  evidence,  it  is  not  allowed 
to  him  to  make. 

Indictments,  especially  in  cases  of  felony  (by 
far  the  most  numerous  class  of  indictable 
cases),  are,  therefore,  many  of  them,  pauper 
causes.  But  informations  are  none  of  them 
pauper  causes :  a  principal  recommendation  of 
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tkis  mode  of  prosecution,  as  compared  witii 
iadictmcnt,  being  the  property  it  possesses  of 
losdiug  the  parties  with  an  extra  mass  of  ex- 
pense,— the  enormity  of  which  has  no  connexion 
with  the  merits, — which,  being  never  held  up  to 
view  ill  the  sentence,  is  of  no  use  in  the  way  of 
example,  and  has  no  other  effect  than  that  of 
■Bpoverishing  the  suitor,  and  enricliing  the  man 
of  Jjtw. 

3.  Case  criminal,  as  before  :  mode  of  pro- 
cedure, byattachment :  principal  or  sole  inquiry, 
(if  inquiry  it  may  be  called,  where  there  are 
mo  questions),  by  receipt  of  afEdavit  evidence. 
Here  aU  discrimination,  all  subterfuge,  is  at 
an  end.  So  long  as  he  is  not  checked  by  any 
such  inconvenient  curb  as  that  of  counter-inter- 
tion,  and  on  condition  of  his  taking  the  pen 

an  attorney  to  speak  through,  instead  of  his 
own  lips,  (or  rather  on  condition  of  his  setting 
luB  iiand  to  sign  what  the  attorney  has  said  of 
kim  and  instead  of  him — for  in  affidavit  evidence 
tbe  deponent  never  speaks  for  himself,)  let  his 
ignatioD  be  what  it  may,  extraneous  witness 
'9ir  party,  plaintiff"  or  defendant,  his  testimony 
ie   received  witli  equal  deference.     Interested 

not  interested,  perjured  or  unperjured, — thus 
uced,  all  doors  and  all  ears  are  open  to 
the  testifier. 

Wiien  an  exclusion  is  put  upon  testimony, 
objection  is,  nominally  and  ostensibly  to  the 
station  of  the  proposed  deponent,  really  and  at 
bottom  to  the  shape  in  which  the  testimony  is' 
presented.  Give  but  this  shape  to  the  testi- 
mony,— a  shape  to  the  purposes  of  justice  the 
jpiOBt  unsuitable,  to  their  own  purposes  the 
most  profitable,  —  learned  gentlemen  on  tbis 
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occasion  pay  no  more  regard  to  their  own  rules, 
their  own  most  sacred  and  fundamental  rules, 
than  on  this  and  all  occasions  they  pay  (unless 
it  be  for  the  purpose  of  contravention)  to  the 
ends  of  justice. 

4.  These  same  observations  apply  of  course, 
and  with  equal  force,  to  all  that  multitudinous 
and  most  extensive  list  of  cases,  in  which,  to 
the  exclusion  of  all  better  evidence,  testimony 
is   received   in  this   unquestioned   and   thence^ 
most  questionable  shape.  *  1 .  In  re  crimmali^ — on 
indictments,    on  occasion  of  tlie  supplemental 
inquiry ;  on  informations,  on  the  preliminary 
well  as   on  the  supplemental    inquir}\     2.   In 
chili, — at  common  law  and  equity  law,  in  all 
motion  causes,  on  the  sole  inquiry.    3.  In  the 
sort  of  motion  causes  called  petitions, — caui 
relative  to  the  estates  of  bankrupts,  and  heanl' 
by  the  highest  equity  judg^e,  in  a  mode  that  by 
its  summariness  forms  the  most  striking  con^j 
trast  to  the  regular  equity  mode;  on  the  inquu 
which,  in  that  unusually  important  class  ofcj 
also,  is  the  only  one.    4.  On  the  occasion  of  aHl 
those   incidental  applications,   which   (be    the 
cause  where  it  may,  and  what  it  may)  are  re- 
ceived in  the  course  of  the  cause;  andforwhii 
the  occasion  has  been  manufactured  in  such 
abundance,  and  with  such  successful  industrr. 

5.  Procedure,  by  indictment,  as  before ;  in- 
quiry, the  preliminary  one,  the  examination,  as 
it  is  called,  before  the  sort  of  judge  called 
justice  of  the  peace,  acting  singly. 

*  *'  Thou  com'st  in  such  a  questionable  shape. 
That  ni  not  speak  to  thee:" 
a  parody  such  as  Hamlet  could  little  bare  expected 
the  bench  of  juitige.  . 


CiiAt^  in.] 


DEFENDANT'S  TESTIMONY. 


387 


On  this  occasion, — there  being,  or  not  being 
as  yet,  a  person,  established  (under  the  name  of 
prosecutor)  in  the  station  and  function  of  plain- 
tiff,— the  testimony  of  the  defendant,  in  relation 
to  himself,  is  called  for  by  the  judge.  Called 
for  from  that  commanding  station, — the  occa- 
sion and  the  station  of  the  respondent  being 
more  or  less  perilous, — for  the  most  part,  if  he 
be  guilty,  (as  in  most  instances  he  is),  it  comes 
from  him  with  reluctance  :  but,  while  what  he 
thus  wishes  to  withhold  is  extracted  from  hira 
against  his  wishes, — whatever  his  wishes  prompt 
him  to  deliver  at  the  same  time,  pours  itself 
out  of  course  at  the  same  gate.  What  he  thus 
advances  on  his  own  behalf,  is  it,  or  is  it  not, 
eWdence  ?  Once  more,  yes  and  no.  Yes,  to 
the  purpose  of  the  question,  whether  he  shall  be 
subjected  or  no  to  ulterior  prosecution,  and  for 
that  purpose  consigned  to  imprisonment  for  safe 
custody.  No,  to  the  purpose  of  the  question 
•  guilty  or  not  guilty;'  the  question  to  be  de- 
cided at  the  trial.  Yes,  in  the  first  case,  in 
effect :  no,  in  both  cases,  in  words. 

6.  Procedure,  by  indictment,  as  before  :  in- 
quiry, the  preliminary  one,  before  the  grand 

jury. 

On  the  occasion  of  this  partial  and  secret 
inquiry,  the  presence  of  the  defendant  being 
neither  compelled  nor  admitted;  his  testimony, 
as  well  at  his  own  instance,  as  at  the  instance  of 
his  adversary  or  the  judge,  is  out  of  the  question. 

II.  Civil  cases,  at  common  law. 

Case,  a  civil  one ;  procedure,  in  the  way  of 
action  :  inquiry,  the  principal  one,  the  trial : 
(the  only  one,  except  the  sham  inquiry  com- 
posed of  the  pleadings — -the  inquiry  carried  on 
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by  lawyers  6n  both  sides,  for  the  benefit  of 
themselves  and  their  superiors  and  protectors, 
by  reciprocal  eifusions  of  falsehood,  of  vague 
assertion,  and  nonsense,  poured  out  under  the 
tnendacity-license,  without  the  signature,  and, 
as  to  details,  without  so  much  as  the  privity» 
of  the  suitors  who  are  made  to  pay  for  it). 

On  the  occasion  of  the  trial,  occasion  has 
been  taken  to  delineate  the  plaintiff,  appearing 
in  disguise,  in  causes  of  this  class,  in  the  cba- 
Iticter  of  an  extraneous  witness :  admitted,  ia 
that  character,  in  spite  of  technical  rules  and 
(principles,  to  employ  his  own  testimony  in>the 
support  of  his  own  claims. 

In  this  advantage  the  defendant  has  no 
means  of  sharing.  At  the  trial,  he  is  not  shut 
^ut,  because  nobody  is  shut  out.  But  at  the 
trial,  speak  he  must  not:  not  in  his  own  cha- 
tacter ;  nor  is  there  a  crevice  through  which  he 
tan  creep  in,  to  speak  in  any  assumed  one. 

Speak  indeed  he  may;  if  mere  speaking  will 

content  him,  without  speaking  to  any  purpose. 

For,  in  cases  of  this  class,  defendant  and  plain* 

tiff  standing  on  even  ground,  and  without  any 

nook  for  compassion   (real  or   hypocritical)  to 

plant  itself  upon,  and  cry.  Hear  him!  hear  him! 

"whatever  he  may  (if  he  have  courage)  insist  upon 

ilBaying,  will  be  watched  by  men  with  sieves  in 

•  their  handk ;  and  whatever  testimony  he  may 

f^ake  upon  him  to  throw  in  along  with  his  matter 

of  argument  and  observations,  will  be  carefully 

separated,  and  forbidden  to  be  lodged  in  the 

budget  of  evidence.* 

•  There  is  one  case,  according  to  Phillipps.  in  which  Uia 
evidence  of  ihe  defendant  is  allowed  to  be  given  iu  his  ova 
behalf,  on  the  occasion  of  an  action  in  the  comiBOo  tarn 
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One  case  there  is,  which  for  its  oddity,  a^ 
well  as  its  inconsistency  and  absurdity,  is  worth 
observing. 

This  is  the  case  of  a  mandamus.*     Like  aq 
attachment,  a  mandamus  is  a  writ,  of  a  special' 
nature.     Like  an  attachment,  this  writ  is  not 
to  be  had  without  asking  for  in  open  court ;  h 

^-(BCHirts.     The  case  I  allude  to,  i&  that  of  an  action  for  a  mail* 
cious  proseeutioD,  **  where  it  seeras,"  eays  Phillipps,  "  to  hav^ 
betn  underetood,  that  the  evidence  winch  the  defendant  him-™ 
self  gave  on  the  trial  of  the  indictment,  may,  under  certaia  ™ 
circamstuDces,  be  received  ia  his  favour  on  the  trial  of  th^ 
action."     Phillipps,  i.  66. 

Ob»en'e  that  in  this,  as  in  so  many  other  cases,  evidenc^l 
which  might  without  any  trouble  be  obtained  in  a  good  shape,! 
is  carefully  put  into  a  bad  one.  What  the  defendant  eaid  oaj 
tbe  tirst  occasion,  may  be  received  in  his  favour  qd  the  second  ;j 
though  by  what  evidence,  except,  hearsay  evidence,  he  caf|.| 
h^  proved  to  have  said  it  (unless  the  judg'e's  notes  happefli] 
to  have  been  preserved)  is  not  clear:  while  the  defend- j 
ant  himself,  who  is  there  in  court,  ready  to  be  examined,] 
juid  trithout  the  sliglitest  inconvenience  in  the  shape  of  ^elayj 
vexation,  or  expense,  stands  peremptorily  debarred  firom  opejo,- 
iog:  his  mouth. 

WbetJier  he  is  allowed  in  this  case  to  give  evi4ence  (a 
bwself,  or  no, — certain  however  it  is,  that  in  this  one  case  h\$\ 
miSe  is  allowed  to  give  evidence  for  him,  which,  in  the  opinioji] 
<ii  Phillipps,  seems  to  be  the  same  thing.     The  reason  givf 
by  Lord  Hult  for  admitting;  in  evidence  the  oath  of  the  dc 
ieadant's  wife,  to  prove  the  felony  committed,  is  as  follows  : 
♦♦  For  otherwise,  one  that  should  be  robbed  would  be  under 
an  intolerable  mischief;  i/'  he  prosecuted  for  such  robbery, 
aod  the  party  should  be  acquitted,  thje  prosecutor  would 
bable  to  an  action  for  a  malicious  prosecution,  without  t^ji 
poiaihitity  of  making  a  good  defence,  though  the  cause 
psoaecution  were  ever  so  pregnant."     The  reason  is  a  gc 
one;  but  admit  its  goodness,  and  what  becomes  of  the  exclu^- 
Monary  rule  1  ^-Editor. 

*  h  this  a  regular  cau^  ?  an  action  ?  or  is  it  not  rather  fi 
nrt  of  motion  cause  <     By  lawyers   it  is  coufoundec 
•diOfM.     But  in  the  track  of  prooedure,  it3  niarch  ie  th^ 
lofliion  i^iise. 
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and  it  is  by  affidavit  evidence,  that,  on  this  as 
on  all  other  occasions,  the  application  is  sup- 
ported and  opposed.  In  the  case  of  the  attach- 
ment, the  writ  is  directed  to  the  sheriff',  and 
commands  him  to  seize  the  body  of  the  de- 
fendant^  and  do  with  it,  he  knows  how :  in  the 
case  of  the  mandamus,  it  is  addressed  to  the 
party,  the  defendant. 

But  the  curious  circumstance,  and  that  which 
brings  it  under  the  present  head,  is  this.  When 
once  the  writ  is  issued,  not  only  the  testimony 
of  the  defendant  is  admitted,  but  no  other  evi- 
dence is  admitted  :  when  admitted,  it  is  ad- 
mitted not  only  without  the  check  of  counter- 
interrogation,  but  without  so  much  as  the  sanc- 
rtion  of  an  oath :  and  in  this  shape,  still  less 
trustworthy  than  even  that  of  affidavit  evidence. 
It  is  not  only  admitted,  but  made  conclusive.* 
•  In  one  case,  one  tort  of  case,  —  viz.  that  where  the 
object  of  the  mandamus  i»  to  procure  the  filling  up  ot*  a 
vacant  office  in  u  "  borough  or  corporation,"  or  the  due  filling 
of  it  up,  where  unduly  filled, — provision  has  been  made  by  a 
statute  of  Queen  Anne  (9  Anne,  c.  20),  for  putting  this  sort 
of  procedure  upon  a  footing  anaJogous  to  that  of  an  ordinary 
action.  But  in  all  the  other  sorts  of  cases,  the  remedy  re- 
mains still  iu  the  state  in  which  that  statute  found  it. 
In  one  case, —  one  indiviiiual  case, —  the  return  received 
somehow  or  other  (it  does  not  appear  how),  the  sanction  of 
an  oath ;  but  this  case  waft  out  of  tlie  common  course  :  a 
special  order  was  made  for  the  purpose.  (3  Car.  I.,  B,  R, 
Anno  1630.  Palmer,  45.5.)  Lawyers,  like  otlier  men,  are 
subject  to  fits  of  forgetfulness ;  in  those  fits,  that  love  of 
justice  which,  having  been  planted  by  nature  in  every  human 
bosom,  can  never  be  completely  eradicated  ia  any,  not  even 
in  that  of  a  technical  lawyer,  breaks  out  into  irregularities. 
But, — howsoever  it  may  be  with  tliis  or  that  individual,  on 
liiis  or  that  particular  occasion, — professions,  taken  in  the 
aggregate,  are  ever  steady  to  the  professional  interest :  so  that, 
after  the  general  rule,  which  owed  its  birth  to  the  general 
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111.  Civil  cases,  in  equity  law. 

In  equity  procedure,  the  case  of  a  defendant 
proffering  his  own  testimony  without  its  having 
been  called  for  on  the  part  of  the  plaintiff,  can 
never  happen  :  a  suit  in  equity  never  com- 
raencing  in  any  other  way  than  by  an  instru- 
ment called  a  bill,  in  which  the  plaintiff  calls 
for  the  defendant's  testimony. 

After  so  much  as  has  been  said,  it  surely  can- 
not require  in  this  place  any  fresh  argument  to 
prove,  that  no  real  service  can  be  done  to  the 
interests  of  truth  and  justice,  by  taking,  or 
attempting  to  take,  each  man's  testimony  by 
halves ;  cutting  out  of  it  whatever  part  of  the 
facts  happen  to  operate  to  his  advantage,  re- 
taining such  only  as  are  supposed,  on  the  other 

n^erest  of  the  profession,  has  been,  broken  through  hy  the 
momentary  and  casual  prevalence  of  individual  virtue,  or 
interest  or  caprice,  the  predominant  force  soon  brines  back 
the  coarse  of  practice  into  its  natural  channel.  Here,  on  a 
particular  occasion,  we  see  the  mendacity-license  (one  of  the 
most  efficient  instruments  of  the  technical  system)  unwarily 
revoked:  on  another  occasion,  we  shall  see  the  regular  prac- 
tice,— by  which  judges  forbid  the  presenting  testimony  to 
thetn,  wlien  for  their  own  use,  in  any  other  than  one  or  other 
of  two  bad  shapes,  affidavit  evidence  {i.  e.  uninterrogated 
eridence),  or  equity  deposition  evidence  (i.  e.  secretly  and 
inadequately  interrogated  evidence), — hastily  broken  through, 
and  the  deponent  convened  before  iheui  and  examined  by 
tbem  mva  voce,  just  as  if,  on  that  particular  occasion,  a  fancy 
look  ihem  for  coming  at  \}ie  truth.  But  these  rare  instances, 
numerous  enough  to  prove  the  power  of  doing  right,  serve,  by 
their  rarity,  to  shew  the  want  of  inclination  to  employ  it. 

In  the  case  in  question,  fortunately  for  justice,  unfortunately 
for  lawyers,  the  oath  was  tffectual.  Not  staunch  enough  to 
expose  himself  to  the  pains  of  perjury,  the  maftijidedefend- 
aot,  the  mayor  to  whom  the  mandamus  was  directed,  restored 
the  plaintifi  to  the  office  from  which  he  had  been  removed: 
the  benefit  of  the  action  on  the  case,  for  false  return,  was  thus 
lost  to  the  men  of  law. 
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side,  to  operate  to  hie  disadvantage.  But,  for 
the  purpose  of  illustration,  the  consequences  of 
the  attempt  as  conducted,  may  not  be  unde- 
serving of  notice.  Though  neither  party  is 
permitted,  at  his  own  instance,  to  bring  to  light, 
among  the  facts  ^hat  have  come  to  his  know- 
ledge, such  as  appear  to  him  to  operate  in  his 
own  favour;  each  party  has,  in  a  greater  or  less 
degree,  the  opportunity  of  biinging  to  view 
those  same  facts,  in  the  event,  and  through  the 
means,  of  the  interrogation  which  may  be  ad- 
ministered to  him  by  the  other.  But  on  what 
depends  the  defendant's  chance  of  bringing  to 
light  the  whole  or  any  part  of  such  of  t!ie  facts 
that  come  to  his  knowledge,  as  appear  to  him 
to  operate  in  his  own  favour?  ]\ot  upon  the 
merits  of  his  cause ;  not  upon  the  truth  or  im- 
portance of  these  same  facts ;  but,  in  the  first 
place,  and  in  some  degree,  upon  the  dexterity 
of  his  professional  assistant  in  coupling  the 
facts  oi  the  one  description  witli  those  of  the 
other;  in  the  next  place,  absolutely  and  con- 
clusively upon  the  pleasure,  upon  the  acci- 
dental circumstances  and  exigencies  of  the 
situation,  of  his  adversary  the  plaintiff,  coupled 
with  the  sagacity  and  judgment  displayed  by 
the  professional  assistants  on  that  side,  in  their 
endeavours  to  turn  to  the  advantage  of  their 
client  the  views  of  the  law.  Of  the  facts 
brought  to  view  by  the  defendant,  let  those 
which  operate  in  his  favour  be  ever  so  true  and 
ever  so  important,  not  one  of  them  will  the 
judge  ever  hear  of,  if  such  of  the  facts  as 
operate  to  his  prejudice  are  testified  by  such 
other  evidence  as,  in  the  judgment  of  the  ad-, 
visers  of  the  plaintiff,  are  sufficiently  conclu-j 
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sive  :  so  that,  as  to  all  facts  derivable  from  that 
aotirce,  the  chance  which  they  have  of  operating 
w0h  such  weight  as  is  their  due  upon  the  mind 
of  the  judge,  depends  not  either  upon  their  truth 
or  their  importance;  but  upon  the  will  and  plea- 
sure of  a  party,  who,  the  juster  the  claim  is  to 
ateussion,  is  so  much  the  more  strongly  &a- 
gaged  by  interest  to  refuse  it. 

(ECT.  n. — De/endanfs  testimony,  in  what  cases 
compeltablt  at  the  instance  of  the  plaintiff.  In- 
consuitencies  of  English  iaw  in  this  respect. 

The  testimony  of  the  defendant,  is  it  com- 
pelled at  the  instance  of  the  plaintiff?* 

I.   Case,   criminal:    procedure,    at  common 

w. 

I  and  2.  Case,  criminal :   procedure,  by  in- 

itiuent  or  information  :  inquiry,  the  principal 
the  trial. 

On  this  occasion,  no  compulsion,  direct  or 
?ct :  not  so  much  as  a  question  permitted 
asked.  The  defendant,  as  already  stated, 
nys  what  he  pleases  in  his  own  behalf;  tells 
consequently  (as  often  as,  being  guilty,  he  says 
any  tlimg  in  the  way  of  testimony,)  a  false  and 
knperfect  story:  not  a  question  is  to  be  put 
that  can  tend  to  the  correction  or  conipletion 
of  it. 

Our  business  here  is  with  the  fact:  the  actual 
^itate  of  the  law.  With  reference  to  the  ends 
of  justice,  what  the  consequence  is,  has  been 
almdy  brought  to  view :  to  the  ^ilty,  nothing 


*  Tho9e  crinuaal  cases  mduded,  in  which  the  jadgt  unite* 
i^iiisiown  office  that  of  plaintifr,  t. «.  prosecutor 
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but  impunity  and  triumph ;   to  the  innocent, 
nothing  but  danger  and  inconvenience. 

It  is  not  that  no  testimony  is  to  be  received 
from  this  same  source ;  on  the  contrary,  any 
testimony  is  received,  that  either  has  come  from 
it,  or  (though  untnily)  has  been  said  to  come 
from  it.  Any  testimony,  so  the  purport  or  pre- 
tended purport  of  it  be  but  delivered  through 
the  medium  of  another  pair  of  lips — -delivered 
in  the  shape  of  hearsay  evidence, — is  received  : 
unsworn,  unintcrrogated  :  if  inaccurate,  uncor- 
rected ;  if  imperfect,  uncompleted. 

Here,  then,  comes  the  often-presented  ques- 
tion, followed  by  the  as  often-returned  answer. 
The  testimony  of  the  defendant,  at  a  criminal 
trial,  is  it  compellable?  No,  and  yes:  no,  in 
the  most  trustworthy  shape ;  yes,  in  an  egre- 
giously  untrustworthy  one.  Blessed  tender- 
ness !  Encouragement  to  the  guilty,  injury  to 
the  innocent,  resolving  itself  into  a  predilection 
for  bad  evidence. 

3.  Inquiries  of  all  sorts  (sole,^principal,  sup- 
plemental, preliminary,  iti  crimmali^  in  civili, 
on  the  principal  point,  on  incidental  points) 
performed  by  the  receipt  of  affidavit  evidence. 

In  regard  to  admissibility,  at  the  will  of  the 
defendant,  and  consequently  in  his  favour,  how 
the  matter  stands  has  been  seen  already.  But, — 
when  coupled  with  the  consequences  that  have 
been  made  to  follow  upon  silence, —  admission, 
permission,  is  compulsion.  Every  assertion 
contained  in  the  affidavit  of  the  plaintiff,  or  of 
any  extraneous  witness  testifying  in  this  way 
in  his  behalf,  —  every  such  assertion,  so  it  be 
not  irrelevant,  is  in  effect  a  question,  though  a 
leading,  a  suggestive  one.     Deny  the  fact,  or 
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you  "Will  be  considered  as  affirming  it,  as  con- 
fessing it. 

Bat  the  mass  of  assertions  contained  in  the 
plaiatiiTs  affidavit,  though  a  sort  of  succeda- 
oeum  to  a  string  of  interrogatories,  is  a  con- 
stantly imperfect  and  inadequate  one  :  the 
interrogatories,  if  such  they  may  be  termed, 
deliTcred  uno  fiatu,  not  arising  out  of  the 
•Offwers :  the  silent  virtual  confession  returned 
to  some  of  the  questions,  smothered  by  the 
responses  (satisfactory  or  evasive,  distinct  or 
indistinct)  given  to  others. 
To  display  in  detail  the  imperfections  in- 
rent  in  the  nature  of  affidavit  evidence, 
longs  not  to  this  place  :  it  has  been  done 
in  a  former  Book.* 
Thus  much  may  suffice  to  warrant  the  intro- 
^ductioa  of  the  already-presented  question,  fol- 
^|bwed  by  the  ambiguous  answer  which  there  is 
^Hbch  frequent  occasion  to  subjoin  to  it. 
^B  On  the  inquiries  (criminal  and  civil),  in  which 
the  evidence  is  cast  into  the  shape  of  affidavit 
endence,  is  the  testimony  of  the  defendant 
.eompellabie  ?  Yes,  and  no  :  not  compelled  in 
y  good  shape ;  compelled  in  this  egregiously 
one.  Tenderness  or  no  tenderness,  at  any 
te  a  predilection  for,  a  preference  (and  that 
an  exclusive  one)  to,  bad  evidence. 
4.  Procedure,  by  indictment :  inquiry,  the 
liminary  one,  the  examination  before  a  jus- 
e  of  the  peace,  as  above. 
On  this  occasion,  too,  the  defendant,  in  re- 
ipect  of  the  delivery  of  his  testimony,  lies 
under  a  sort  of  compulsion :    and  that  more 

^fioolt  111.,  ExTKACTiOK.  Ch.  13.  Uninierrogated  Testimony. 
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efficient  than  we  have  seen  it  in  the  case  of 
ready-written  testiniony.  To  produce  the  com- 
pulsion, no  extraneous  force  is  indeed  employed; 
but  the  other  sort  of  compulsion  just  described, 
compulsion  ah  intr^,  in  this  as  in  those  other 
cases.  On  this  occasion,  it  will  seldom  hap{)eii 
that  the  testimony  of  the  defendant  is  called 
for,  that  he  is  put  to  the  bar  to  be  examined, 
till  some  other  evidence,  some  extraneous  testis 
mony  bearing  against  him,  has  been  previously 
delivered.  The  question  here  is,  whether  he 
shall  be  prosecuted  and  committed,  or  libe- 
rated ?  From  silence,  as  well  as  from  evasive  I 
responsion,  or  false  responsion,  proved  to  be  so  ■ 
by  contradiction  ab  e.rtra,  or  self-contradiction, 
the  magistrate  will  draw  his  inference.  To 
whatever  evidence  (direct  or  circumstantial) 
piay  have  been  brought  out  from  other  lips, 
the  circumstantial  evidence  consisting  of  this 
silence,  will  constitute  an  addition  of  no  im-  j 
persuasive  kind.  \ 

In  a  word,  the  mode  of  collecting  the  testi- 
mony difters  in  this  case  from  the  best  mode,  by 
nothing  but  the  want  of  the  presence  of  the 
adverse  party,  with  the  faculty  of  pushing  the 
inquiry  to  the  utmost,  as  on  the  trial  in  civil 
cases :  and  to  say  the  best  mode,  is  as  much  as 
to  say  the  most  compulsive.  J 

Perhaps  the  subordinate  and  unliearned  Judge  1 
ad  hoCy  imitating  the  tenderness  of  his  learned f 
superiors,  will  aid  and  abet  the  defendant  with 
a  piece  of  advice,  which,  on  any  other  supposi- 
tion than  that  of  his  being  guilty,  will  be  of  no 
use  to  him.  '*  Here  is  the  question;  but  unless 
you  have  some  falsehood  ready,  which  you 
think  iBay  help  to  screen  you,  do  not  auswerjt.  j 
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Happily,  the  obligation  attached  to  the  situa- 

lien   cannot  be   altogether   destroyed   by  this 

'^us  endeavour  to  destroy  it.     If  the  advice 

s  taken,  and  silence  preserved,  the  judge,  with 

til  his   high-born  learning,  can  scarcely  keep 

_biin8elf  from    drawing    that    inference   which 

imon  sense,  nnpoisoned  by  learning,  cannot 

id   drawing  from   snch   data.     Though  the 

jwer  should  be  a  confession,  he  cannot  cou- 
fict ;  and  though,  instead  of  an  answer,  the 
tUence  he  bespeaks  be  presented  to  him,  he 
can  scarcely  avoid  committing,  and  taking 
;r  for  prosecution ;  and  if,  instead  of  si- 
:,  confession  had  come,  he  could  have  done 
■o  more. 

II.  Civil  cases  at  common  law. 

1.  Procedure  by  action:  preliminary  sh^m 
inquiry,  the  pleadings.  Here,  as  in  the  case 
of  procedure  by  affidavit  evidence,  the  compul- 
sion, though  indirect,  is  still  compulsion,  and 
the  admission,  as  it  were,  merged  in  it.  The 
principle  of  compulsion  is  not  deduced  ab  ejctrtt^ 
b«t  innate  as  it  were,  arising  out  of  the  cause, 
•ad  proportioned  in  force  to  the  value  at  stake 
«pon  the  cause.  A  mass  of  jargon,  in  the  ac- 
customed form,  has  been  poured  forth  by  your 
•drersary's  lawyers  :  employ  yours  to  reply  to 
it  by  a  correspondent  mass,  or  you  lose  your 
cause. 

Had  the  object  of  the  fraraers  of  this  system 
been  the  attainment  of  the  truth, — as  in  felonies 
it  was  the  object  of  the  legislature,  in  ordaining 
the  preliminary  examinations,— they  would  here 
have  taken  the  same  course  :  but  (as  any  body 
may  see  that  chooses  it)  their  real  and  sole 
object  was,  to  produce,  for  the  sake  of  the  pi'ofit 


396 


EXCLUSION. 


{Book  H, 


extractible  out  of  the  expense,  that  system  of 
delay,  vexation,  and  expense,  which  has  been 
produced  accordingly. 

Compulsion  (indirect  as  it  is)  there  is  no 
want  of.  Compulsion  ;  but  to  do  what  ?  Not 
to  deliver  any  thin^  that  can  serve  for  evidence ; 
not  to  speak  a  syllable  of  truth,  or  of  any  thing 
that  can  serve  to  bring  out  the  truth ;  but  to 
pay  lawyers  for  writing"  lies  and  nonsense. 

2.  Principal  inquiry,  sole  real  inquiry,  the 
trial.  Here  no  compulsion,  any  more  than  in  a 
trial  on  an  indictment  or  information.  No  com- 
pulsion ;  and  (saving  whatever  difference  there 
may  be  in  respect  of  the  value  and  importance 
of  the  matter  at  stake),  the  consequences,  the 
mischievous  consequences,  the  ambiguities,  the 
infonsistencies,  the  same  here  as  there. 

III.  Civil  cases :  equity  law. 

In  all  those  civil  cases  to  which  the  juris- 
diction of  a  court  of  equity  extends,  by  one 
means  or  other  tlie  testimony  of  a  defendant  is 
compelled  without  resen'e  or  disguise. 

The  question  having  been  propounded,  si- 
lence, silence  as  to  the  whole  together,  is  taken 
for  confession ;  an  inference  that  would  not  be 
unreasonable,  if  the  defendant  were  on  the  spot 
to  answer  for  himself, — or  if,  instead  of  one  man 
out  of  twenty,  every  man  were  rich  enough  to 
be  able  to  speak  in  the  only  way  in  which  a 
hearing  is  to  be  obtained. 

But,  where  appearance  is  in  question,  com- 
mand does  not  include  permission,  either  in 
law  or  equity.  In  both  places,  men  know  their 
own  business  better  than  to  suffer  a  cause  to 
be  begun  in  a  mode  which,  in  nine  cases  out  of 
ten,  brings  it  (as  where  conxcience  presides  it  is 
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ictually  brought,  brought  in  the  self- same  hour) 
to  an  untimely  and  unprofitable  end. 

Propose,  then,  the  constant  question: — no 
other  than  the  constant  answer  can  be  returned 
to  it. 

In  equity  law,  the  testimony  of  the  defendant, 
is  it  compellable?  Yes,  and  no.  No,  in  the 
best,  most  natural,  most  efficacious,  most 
prompt,  least  vexatious,  least  expensive  mode. 
Ves,  in  an  inferior,  makeshift,  accidentally 
(though  but  occasionally)  necessary  mode; 
dra\^ii  aside  from  the  ends  of  justice  by  fac- 
titious delay,  vexation,  and  expense. 

Such,  then,  are  the  shifts  to  which  a  man  is 
reduced,  when  straining  to  find  a  legitimate 
reason,  or  so  much  as  the  shadow  of  one,  for 
any  part  of  the  mountain  of  abuse  of  which  the 
technical    system   of  procedure   is  composed. 
Vexation,  fear  of  producing  unnecessary  vexa- 
tion, is  that  the  reason  why  the  testimony  of  a 
party  is  not  compelled,  in  the  same  mode  in 
which  it  would  be  compelled  were  he  an  ex- 
traneous witness  ?     To  save  the  vexation  of  an 
hour,  months  or  years  filled  with  more  corrod- 
ing vexation,  aggravated  by  a  load  of  expense 
which  to  nineteen  persons  out  of  twenty  is  al- 
together insupportable  ?     Here,  as  elsewhere, 
ihus  it   is  with   those   tender  mercies,   in  the 
vaunting  of  which,  neither  the  tongue  nor  the 
pen  of  the  lawyer  ever  tires  :  begun  in  selfish- 
ness, continued  in  hypocrisy,  it  is  in  cruelty 
that  they  end. 

After  having  been  examined  in  his  own  sta- 
tion in  this  mode,  the  defendant  is  liable  to  be 
r examined,  with  or  against  his  consent,  in  the 
m  of  a  witness,  in  a  quite  diii'erent,  and  (as 
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far  as  concerns  the  extraction  of  the  truth  in 
plenitude  and  purity)  much  inferior  mode.  But 
this  case  will  come  more  fully  and  advanta- 
geously into  view,  when  we  come  to  speak  of 
the  case  which  presents  divers  persons  on  the 
defendant's  side. 

IV.  Case  civil:  procedure  by  comoaon  law 
and  equity  together. 

In  speaking  of  the  plaintiff's  side  of  the 
cause,  we  had  occasion  just  to  note  the  fact, 
that  in  some  cases,  by  the  assistance  of  a  court 
of  equity,  either  party  may  obtain  the  testi- 
mony of  the  other,  to  be  employed  on  the  occa- 
sion of  the  trial,  at  common  law.  Either  party, 
consequently  the  defendant:  —  but  tlie  plaintiti' 
(i.  e,  he  who  means  to  become  soch)  in  the 
court  of  common  law,  is  the  party  with  whom 
the  application  to  the  court  of  equity,  for  that 
purpose,  will  most  naturally  and  frequently  ori- 
ginate^ 

In  this  most  natural  of  the  two  cases,  the 
person  who  proposes  to  himself  to  become 
plaintiff  by  action  at  common  law,  begins  with 
occupying  the  same  station  in  a  court  of  equity. 
A  bill  having  this  for  its  object,  is  distinguished 
by  a  particular  name  :  a  bill  of  discovery. 

Had  the  bosom  from  which  it  was  to  be 
drawn  been  tliat  of  an  extraneous  witness,  the 
self- same  testirrK>ny  would  have  been  com- 
pelled by  an  instrument  called  a  mibpana,  and 
debvered,  in  the  best  shape  possible,  that  of 
vivd  voce,  subject  to  counter-interrogation  and 
counter-evidence  on  the  spot, — delivered  in  the 
compass,  perhaps,  of  a  couple  of  minutes.  By 
the  assistance  of  a  court  of  equity,  it  is  ob* 
tained,  in  on  inferior  shape,  without  the  security 
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afforded  for  correctness  and  completeness  by  the 
scrutiny  of  vivi't  voce  counter-interrogation  ;  ob- 
tained at  the  end  of  as  many  years,  perhaps, 
as  ii  A^'ould  have  occupied  minutes  if  delivered 
to  the  most  trustworthy  shape.  1  speak  of  mi- 
nutes :  for  even  thougli  the  article  of  testimony 
thus  required  be  ever  so  simple,  (authentication 
of  a  deed,  for  example,  or  communication  of 
the  contents,)  a  quantity  of  time  more  than 
sufficient  for  the  circumnavigation  of  the  globe, 
may  be  to  be  consumed  in  seeking  for  it. 

As  to  the  rational,  the  justifying  cause,  the 
ground,  in  point  of  justice  and  utility,  on  which, 

ti»e  extent  of  this  class  of  cases,  the  direct 
[elusion,  coupled  with  the  indirect  and  cir- 
cuitous admission,  rests;  what  it  is  not,  and 
what  it  is,  are  points  equally  out  of  the  reach 
of  dispute.  It  is  not  the  fear  of  deception  ;  for 
the  same  testimony  which  is  excluded  in  the 
more  trustworthy,  is  admitted  in  the  less  trust- 
worthy, shape.  Still  less  is  it  the  fear  of  pro- 
ducing vexation,  i.e.  vexation  beyond  necessity, 
and  in  excess.  What  fear  then  is  it  ?  It  is  the 
fear  of  not  producing  vexation  enough :  viz. 
that  vexation  of  which  there  never  can  be 
enough,  the  vexation  with  which  delay  and 
expense,  and  the  profit  (official  and  profes- 
sional) extractible  out  of  that  expense,  keeps 
pdce. 

By  a  recent  decision,  if  the  mischief  is  in  one 
part  limited  and  kept  from  spreading,  its  incon- 
sistency is  increased. 

In  the  station  of  an  extraneous  witness,  in  a 
dispute  with  which  he  has  no  concern,  a  man 
may,  in  the  direct  mode  (under  the  subpoena 
without  a  bill)  be  compelled  to  deliver  his  tes- 

VOL.  V.  D  D 


402 


EXCLUSION. 


IBooK  IX. 


timony,  how  heavy  soever  the  burthen  to  which 
he  thereby  subjects  himself;  so  it  be  that  in 
speaking  of  it,  the  word  criminal  be  not  cm- 
|)Ioyed.  A  forfeiture  to  the  amount  of  the  whole 
of  his  estate  may  thus  be  imposed  upon  him, 
so  it  be  that  the  forfeiture  be  not  called  a  /br- 
fiiiure. 

If,  for  the  extraction  of  testimony  from  un- 
willing bosoms,  a  bill  be  so  much  better  an 
instrument  than  a  suhpama^  why  not  extend  the 
application  of  it  to  extraneous  witnesses  ?  Un- 
fortunately, the  times  admit  not  of  any  such 
improvement ;  it  is  now  too  late.  In  law,  no 
abuse  too  flagrant  to  be  cherished  ;  but  even  in 
law,  no  new  ones  must  now  be  made.* 

V,  Examination  of  bail. 

By  the  two  words  oppoimg  bail,  a  sort  of  exa- 
mination is  denoted,  which,  anomalous  as  it  is, 
has,  and  under  the  present  head,  a  claim  to 
notice.  Two  persons,  whose  relation  to  the 
cause  is  designated  by  that  appellation, — a  sort 
of  parties  added  to  the  cause, — present  them- 
selves in  court,  and  are  subjected  to  an  exami- 
nation analogous  to  that  which  is  called  crms- 


*  I  have  spoken  of  the  case  where,  in  connexion  with 
oral  testimony,  written  evidence  is  required;  required  at  the 
hands  of  a  person  promptcid  by  interest  to  suppress  or  with- 
hold it.  But  to  this  purpose,  neither  common  law  nor  equity, 
nor  both  together,  are  adequate :  if  a  man  who  has  money 
and  resolution  to  stand  out,  when  proceeded  ag^nst  in  the 
regular  course  of  civil  procedure,  ever  produces  a  deed,  or  any 
thing  else  that  he  would  wish  not  to  produce,  it  »  hu 
attorney's  fault.  Powers  such  as  unlearned  magistrates  exer- 
cise every  day  in  cases  of  felony,  with  so  much  promptitude 
and  success, — powers  for  tracing  effects  from  hand  to  hand, 
— are  altogether  unknown  to  learned  ones.  Such  promptitude 
accords  not  with  the  ends  of  judicature. 
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exsmination  in  the  case  of  an  extraneous  witness. 
A  species  of  examination  this,  which  may  be 
»een  going  forward  any  day,  in  any  of  the  su- 
perior courts  of  Westminster  Hall,  the  Court  of 
Chancery  excepted. 

An  action  is  brought ;  and  (such  is  the  esta- 
blished order  of  things)  tlie  defendant  having, 
with  or  without  necessity  or  use,  been  appre- 
hended as  a  malefactor  might  be,  —  instead  of 
being  brought  before  a  judge,  for  examination 
in  the  first  instance,  as  a  felon  is,  to  be  com- 
mitted, or  not  committed,  according  as  the 
necessity  for  that  species  of  vexation  has  or  has 
lot  existence,  —  is  committed  to  prison  in  the 

it  instance, — to  a  prison,  with  or  without  ne- 
uty,  or  (as  a  matter  of  favour)  to  a  spimging- 

luse: — that  the  money  which  might  have  gone 
*to  fats  creditors,  may  be  shared  among  the  law- 
yers, who  have  given  themselves  a  better  title 
it.     To  liberate  him  from  this  vexation,  two 

lends  of  his  come  forward,  and  engage  them- 

ilves,  in  the  event  of  the  defendants  losing  his 
[eau^e,   to  do  one  of  two  things :    to  pay  the 
tmoney  that  he  should  have  paid,   or  to  give 
flmck  his  body  to  the  harpies  of  the  law.     Out 
of  court  exists,  having  existed  time  out  of  mind, 
a  sort  of  officer  called  the  sheriff",  a  common 
[subordinate  to  all  the  four  courts,  something 
^between  a  constable  and  a  judge:  to  purposes 
[of  vexation,  a  judge;  to  purposes  of  relief,  any 
iJiing  but  a  judge.     As  to  the  use  of  him  in  the 
present  state  of  things,  (I  mean  to  the  purposes 
'of  justice, — for  to  the  purposes  of  established 
[judicature   he   is  of  admirable  use);   conceive 
[this   personage,  with   his  subordinates,   inter- 
posed, in  a  cause  before  a  court  of  conscience, 
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between  the  court  and  their  beadle;  in  a  cause 
before  a  justice  of  the  peace,  between  the  ma- 
gistrate and  his  constable.  This  interposition 
supposed,  conceive  the  improvement  it  would 
make  in  those  instances,  and  you  will  have  a 
tolerably  distinct  view  of  the  necessity  and  use 
it  is  of,  in  the  several  instances  in  which  it  con- 
tinues to  have  place. 

The  bail  are  now  in  court :  for  at  that  august 
seat  of  judicature  the  presence  of  those  inci- 
dental parties,  at  that  early  stage  of  the  cause, 
is  as  necessary  as,  at  every  other  stage  but  the 
last,  the  presence  of  the  principal  parties  is 
(for  so  it  has  been  made)  impossible.*  The 
bail  are  in  court :  a  cause,  a  sort  of  incidental 
cause,  is  to  be  tried,  viz.  whether,  to  the  purpose 
of  affording  to  the  plaintiff  an  adequate  security 
for  the  performance  of  their  engagement  to  him, 
they  are  in  a  state  of  solvency.  U  unopposed, 
the  fact  is  sufficiently  proved  by  their  own 
statement,  made  in  general  terms,  but  upon 
oath :  if  opposed,  the  opposition  is  made  by 
employing  an  advocate  to  counter-interrogate 
them  :  to  put  questions  to  them,  in  such  detail 
as  the  patience  of  the  court  admits  of,  concern- 
ing the  particulars  of  their  property. 

Without  any  such  scrutiny,  because  without 
any  power  of  administering  an  oath,  this  same 

*  .\mong;st  other  purposes,  it  serves  that  of  saving  the 
lawyers  in  both  stations  the  pain  of  an  interview  with  the  parties 
whose  fate  they  are  disposing  of.  The  presence  of  an  exas- 
perated creditor  is  not  more  intolerable  to  an  insolvent  debtor, 
than  that  of  either  of  them,  but  more  especially  of  both  to- 
gether, is  to  learned  benches.  In  the  greater  number  of  in- 
stances it  would  render  a  regular  cause  as  prompt  and  unpro- 
ductive, though  the  value  in  dispute  were  above  40,000/.,  as 
DOW  in  a  court  of  conscience  where  it  is  under  40s. 
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pair  of  guarantees,  or  another  pair,  (for,  of  the 
chaos  of  complication  in  which  the  business  is 
involved,  this  diversification  forms  one  of  the 
ten  thousand  elements,)  the  same  pair  of 
sureties,  or  another  pair,  have  already  been 
received  by  the  sheriff  in  another  place :  so 
that  these  sureties,  whose  sufficiency  is  to  be- 
come matter  of  dispute,  these  same  suspected 
persons  have,  if  the  suspicion  be  well  grounded, 
had  time  to  convey  themselves  out  of  the  reach 
of  justice. 

Ask  a  lawyer,  whether,  in  a  civil  case,  and  at 
common  law,  a  party  is  ever  examined,— ex- 
amined in  the  way  in  which  at  the  trial  a 
witness  is;  — Answer  —  no,  never.  Ask  him 
whether  such  a  thing,  if  done,  might  not  be  an 

iprovement; — Answer  —  iieminem  oportet  esse 

neniioran  kgibus.  Ask  him  whether  it  could  be 
done; — Answer — impossible,  without  throw- 
ing every  thing  into  confusion,  and  overturning 
the  very  foundation  of  Blackstone's  venerable 

jtle,  the  sole  defence  of  English  liberties. 

Ask  him  whether  he  has  ever  heard  of  a  sort 
of  person  called  a  bail ;  whether  a  bail  is  not, 
to  the  purpose  of  eventual  responsibility,  a 
.party ;  and  whether  he  never  heard  a  bail 
examined,  —  examined  just  as  he  might  have 
been  had  the  court  at  the  time  had  a  jury  in 
it,  and  he  been  a  witness  on  that  same  side ; 
—  Ask  him,  once  more,  w^hether  he  has  not 
heard  of  a  sort  of  a  thing  called  an  estoppel;  — 
I  and  whether  there  be  not  that  in  it  that  shall 
he  a  bar  to  his  plea  of  the  impossibility  of  ex- 
amining a  party  at  common  law,  without  blow- 
Jg  up  the  old  castle ; — Either  you  will  find  him 
[Btanding  mute,   like   a   prevaricating  witness. 
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struck  by  a  flash  of  self-contradiction,  ot  if  he 
says  any  thing,  it  will  be  to  some  such  effect  as 
this: — A  bail,  party  or  not  party  in  etfect,  is 
not  a  party  in  name  :  we  never  look  beyond 
names. 

Would  it  be  less  conducive  to  the  ends  of 
justice,  to  examine  in  this  same  mode,  and  for 
this  same  purpose,  one  principal  party  at  the 
outset  of  the  cause,  than  two  subsidiary, 
and  perhaps  unnecessarily  subsidiary  ones,  in 
the  course  of  it  ?  Would  not  the  solvency  of  the 
debtor  himself,  be  rather  better  worth  knowing 
in  the  first  instance,  than  that  of  two  strangers? 
Might  it  not  be  better  to  know  from  himself 
whether  he  be  solvent  or  no,  than  to  begin  with 
sending  him  to  a  jail  or  a  spunging-house,  and 
perhaps  make  him  insolvent,  for  fear  of  his 
being  so? — Answer, — May  be  so;  but  why  talk 
to  us  about  the  ends  of  justice  ?  What  have 
we  to  do  with  them  ?  What  business  is  it  of 
ours  to  look  at  the  subject  in  any  such  point  of 
view  ?  What  should  lead  us  to  it  ?  Who  would 
pay  us  for  it?  Who  would  so  much  as  thank 
us  for  it  ? 

What  is  that  sort  uf  information  which  is  got 
from  a  man,  under  the  name  of  bail,  at  common 
law,  in  the  course  of  a  few  minutes  ?  Exactly 
the  same  sort  of  information  which,  under  the 
name  of  a  defendant,  would  be  got  from  the 
same  man  in  equity,  with  less  security  for  cor- 
rectness and  plenitude,  at  the  end  of  as  many 
months :  if,  for  example,  he  were  an  executor 
or  administrator,  having  possession  of  a  mass 
of  property,  outof  whicli  tlie  plaintiff,  a  legatee 
or  creditor,  called  for  his  share. 

In  the  examination  of  bail,   if  the  account 
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obtained   by   the   inquiry   be   sufficiently  de- 
tailed  and    satisfactory    to    prove   a  mass    of 
property  adequate    to   the  sum  for  which  he 
binds  himself,  there  the  inquiry  stops,  as  in 
this  case  it  is  fit  it  should.     In  the  case  of  the 
executor,   it  may   be  necessary  it  should  go 
farther:  it  may  be  necessary  it  should  go  to 
the  utmost.    Extending  over  the  whole  mass, 
and  (to  shew  that  nothing  is  omitted)  exhibit- 
ing a  separate  view  of  every  elementary  part  of 
which  that  aggregate  is  composed, — it  would 
be  inadequate  to  the  purpose,   if  a  statement 
framed  with  that  deliberation  of  which  written 
discourse  alone  is  susceptible,  did  not  accom- 
pany, or  rather  precede,  the  elucidations  ex- 
tracted by  viva  voce  interrogation.     In  the  case 
of  the  executor, — to  the  vivd  voce  responses,  a 
document  of  this  permanent  nature  (in  equity 
practice  in  fact  a  succedancum)  should  in  pro- 
priety be  a  supplement,  a  concomitant,  or  a 
prebminary.     In  the  case  of  the  bail,  it  would 
not  so  constantly  be  necessary  to  justice.     But 
even  in  that  case,  instances  in  which  it  would 
be    necessary,    present    themselves    in   every 
day's  practice.     Before  the  income  tax,  unless 
where  extracted  by  a  bill  in  equity,  an  occur- 
rence of  this  sort  was  without  example ;  there- 
fore it  was  impossible-      Now  it  has  existed, 
and  existed  in  every  house ;  therefore  it  is  not 
impossible.      Good  logic  in  a  court  of  common 
sense,  if  not  in  a  court  of  common  law. 
VI.  Case  criminal  :  procedure  summary. 
The  guards  to  Blackstone's  castle  (the  castle 
of  lawyercraft)  are  numerous  and  vigilant.   But 
the  fortifications  they  have  to  defend  are  ex- 
tensive :   the  assailants,  though  scattered  and 
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undisciplined,  not  a  few.  Here  and  there,  in 
some  neglected  quarter,  reason  wilt  steal  in  and 
take  post :  one  precedent  lets  in  another. 

Jurisprudential  law  is  law  made  by  lawyers, 
for  the  benefit  of  lawyers :  statute  law  is  law 
made  by  the  guardians  and  representatives  of 
the  people,  for  the  benefit  of  the  people.  Pro- 
cedure called  regular,  is  the  work  of  jurispru- 
dential law  :  procedure  called  summary,  of 
statute  law.  Jurisprudential  law  is  the  mise- 
rable makeshift  of  inexperienced  ages  :  statute 
law,  the  regular  work  of  power  and  experience, 
operating  upon  the  raw  materials  shot  down 
here  and  there  by  jurisprudential  law.  As  the 
sun  rises,  fogs  disperse ;  as  statute  law  ad- 
vances, jurisprudential  vanishes. 

The  legislator,  who,  in  the  reign  of  Philip 
and  Mary,  introduced  the  preliminary  examina- 
tion of  defendants,  in  cases  of  felonious  offences, 
by  single  justices  of  the  peace,  ventured  not  to 
intrust  those  magistrates  with  the  power  of  de- 
ciding upon  the  evidence  so  collected  :  that 
power  was  reserved  for  a  jury.  Saving  here 
and  there  an  exception  too  intricate  and  absurd 
to  be  here  particularized,  a  felonious  offence 
was  in  those  days  a  capital  offence :  felony 
meaning  then  (what  unclergyable  ielony  means 
still)  an  inexplicable  cluster  of  punishments, 
of  which  the  only  efficient  and  comprehensible 
one  is  that  most  absurd,  and  to  English  minds 
most  favourite,  of  all  punishments,  into  which 
all  others  are  gradually  ripening,  death:  felony, 
the  punishment ;  and  (by  a  figure  of  speech 
congenial  to  jurisprudential  rhetoric,)  the  name 
of  the  punishment  become  the  name  of  an 
offence.    But  the  power  of  life  and  death  was 
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too  much  to  be  intrusted  to  a  single  magis- 
trate ;  and  as  to  the  applying,  to  any  offence 
that  had  ever  been  punished  with  death,  any 
inferior  punishment,  it  was  a  sort  of  anticlimax 
not  at  all  to  the  taste  of  that  age,  nor  much,  as 
yet,  to  the  taste  of  any  age. 

Depredations,  of  which  this  and  that  par- 
ticular sort  of  article  were  the  subject,  having 
excited  the  passion  of  revenge  in  the  bosom  of 
the  owners  of  the  individual  articles  ;  and  these 
individuals  happening  to  possess  the  requisite 
share  of  influence  with  the  legislative  body,— a 
firesh  exertion  of  legislative  authority  came  (as 
osual)  to  be  made.    Though  the  rules  of  juris- 
prudential  law  are  all   of  them  es  post  facto 
laws,  having  all  the  bad  properties  of  that  sort 
of  law,  with  that  of  uncertainty  to  boot ;   the 
iniquity  of  the  practice,  when  applied  to  statute 
law,  seldom  fails  to  be  recognized.     Feigning 
mtice  where  there  is  none,  lawyers,  who,  at  so 
easy  a  price  as  the  saying  the  thing  that  is 
not,  have  established  themselves  in  the  habit 
of  dealing  with  men  as  they  please,  punish  for 
what  is  past:  legislators,  acting  in  their  own 
character,  shrink  with  jiist  horror  from  such 
injustice.     But  though  the  individual  offence 
escapes   unpunished,  it  is  still  the  individual 
offender  that  is  in  view.    Rarely  do  the  optics 
of  the  legislator  carry  him  beyond  individual 
objects ;    to  stretch  further,   were  it  possible, 
might  scarce  be  prudent :  it  would  be  abstrac- 
tion, speculation,  theory :  sounds  employed  by 
politicians  who  have  not  the  gift  of  thought,  for 
pointing  the  current  of  jealousy  against  those 
who  have :  means  employed  by  him  who  has 
power  without  understanding,  for  keeping  him 
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who  has  understanding  without  power  from 
g:iving'  the  public  the  benefit  of  it.  Here  it  was 
the  bird  came  and  perched :  in  liopes  of  catch- 
ing that  same  bird,  the  net,  a  spick  and  span 
new  one  made  for  the  purpose*  is  spread  ex- 
actly in  the  same  place.  Such  is  the  logic  of 
your  practical  statesmen. 

Finance  excepted  (an  important  branch  of 
legislation,  but  not  the  only  one),  the  care  of 
the  laws  is  not  the  charge,  nor  therefore  the 
care,  of  any  man.  Method,  consistency,  are 
never  thought  of:  what  does  not  exist,  cannot 
be  disturbed.  Lawyers  love  confusion :  law- 
yers fatten  on  it  :  non-lawyers,  born  and  bred 
with  the  yoke  of  the  lawyer  about  their  necks, 
if  haply  they  have  the  wish,  have  not  the  wit, 
to  remedy  it. 

A  quantity  of  lead  and  iron  had  been  stolen : 
passions  kindled,  resolution  taken  to  catch  the 
thief  if  possible.  Lead  and  iron  have  been 
stolen,  and  the  thieves  not  punished:  ergo,  the 
laws  against  stealing  lead  and  iron  are  insuffi> 
cient.  The  laws  against  stealing  lead  and  iron 
are  insuificient:  ergo,  fresh  ones  must  be  made. 
The  thieves  unpunished:  but  ho^v  happened  it? 
Because  the  fact  could  not  be  proved  upon 
them  :  and  how  happened  it  that  it  could  not 
be  proved  upon  them  ?  Because,  when  ques- 
tioned about  it,  they  knew  better  than  to 
answer.  Was  it  there  the  shoe  pinched  ?  this 
shews  us  how  to  frame  the  remedy.  When  a 
man  is  taken  up  for  stealing  lead  or  iron,  pro- 
vide that,  if  he  won't  answer,  and  answer  to 
satisfaction,  it  shall  be  concluded  that  he  stole 
it,  and  he  shall  be  dealt  with  accordingly.  Ay, 
but  this  is  making  him  criminate  himself:  that 
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is  ;&gain$t  the  rule  which  forbids  the  putting  it 
lo  a  man  to  accuse  himself:  a  mode  of  proce- 
dure which  lawyers  abhor,  except  where  they 
find  their  account  in  practising  it,  and  which 
Don-lawyers,  taking  the  interested  clamour  of 
lawyers  for  the  voice  of  reason,  abhor  without 
reason. 

True  ;  and  therefore  we  must  not  think  of 
han^ng,  or  so  much  as  transporting  upon  such 
evidence.  But  a  penalty  really  inHicted,  such 
a  penalty,  be  it  ever  so  trifling,  is  better  than  a 
penalty,  be  it  ever  so  severe,  which  is  not 
ioflicted :  a  substance,  be  it  ever  so  small,  has 
more  stuff  in  it  than  the  largest  shadow.  To 
make  sure,  say  forty  shillings  and  no  more. 
To  a  member  of  parliament,  forty  shillings  is 
as  nothing:  confine  the  penalty  to  forty  shil- 
lings, what  the  evidence  is,  will  be  an  object 
not  worth  inquiring  about. 

So  much  for  the  penalty:  then  as  to  the 
jurisdiction ;  for  that  too  must  be  changed. 
Before  a  jury  ?  No  ;  it  cannot  be :  before 
them,  putting  questions  to  the  defendant  would 
never  do:  they  are  not  used  to  it:  they  would 
not  come  in  to  it :  besides  that,  before  the 
luatler  could  come  to  them,  the  thief  would  be 
prepared  and  over-prepared.  With  this  de- 
tcription  tacked  to  it,  the  offence,  if  it  come 
toy  where,  must  come  before  a  justice.  Singly 
or  in  pairs,  when  acting  in  this  mode,  people 
(it  is  true)  are  not  used  to  see  justices  trying 
theft,  and  trying  it  without  a  jury.  But  penal- 
ties of  forty  shillings,  and  ten  times  forty 
shiiling.s,  are  levied  in  this  manner  every  day: 
therefore,  confine  the  penalty  to  forty  shillings : 
«ay  nothing  about  theft,  nor  any  thing  about 
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questions,  interrogations,  or  examination ;  mask 
the  questioning  by  words  which  imply  ques- 
tioning without  expressing  it ;  lawyers  will  not 
see  what  you  are  about,  or  other  people  will 
not  mind  them:  and  thus,  with  friends  and  for- 
tune on  your  side,  your  bill  will  pass. 

Thus  spake  the  bold,  and  fortune  favoured 
them.  Like  the  Lesbian  rule  of  old,  the  rule 
bent,  the  bar  opened,  and  let  in  protection  for 
the  tw^o  favoured  metals. 

Forty  shillings'  worth  of  lead  or  iron  being 
worth  forty  shillings,  how  much  less  is  the 
worth  of  forty  shillings'  worth  of  any  other 
thing?  Such  is  the  question  which  common 
sense  might  have  put,  had  she  dared  to  raise 
her  voice.  But  either  she  was  not  there,  or  she 
did  not  dare :  had  she  spoken  thus  loud,  law- 
yers would  have  taken  the  alarm,  and  pro- 
tection, instead  of  being  extended  to  other 
things,  would  have  been  lost  to  the  favoured 
metals. 

The  direct  course  would  have  been  free  from 
danger:  the  indirect,  the  evasive  course,  teems 
with  it.  1  speak  of  the  danger  which  threatens 
innocence. 

Pressed  by  pursuers,  were  a  thief  in  a  crowd 
to  slip  a  purse  into  your  pocket  without  your 
perceiving  it,  or  to  let  drop  a  quantity  of  lead 
or  iron  into  the  area  before  your  house,  while 
you  and  your  family  were  asleep ;  were  any 
such  chance  to  happen  to  you,  to  the  satisfac- 
tion of  what  justice  could  you  shew  how  you 
came  by  it  ?  The  eye  that  reads  this,  sees, 
probably,  no  such  danger  in  its  own  case : 
opulence  and  character  afford  you  protections 
of  stronger  texture  than  arc  to  be  found  in  the 
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tenor  of  this  law :  but,  turning  your  thoughts 
for  the  moment,  if  your  mind  be  strong  enough, 
put  yourself  into  the  rags  or  the  cellar  that 
shelter  the  honest  shoe-black,  who  waits  for 
custom  near  your  door. 

Metals,  "  lead,   iron,   copper,   brass,   bell- 
metal,  or  solder  :"*•  cause  to  suspect  that  any 
such  article,  having  been  stolen,  is  concealed 
in  such  or  such  a  place :  complaint,  on  oath,  to 
a  justice  of  the  peace,  of  the  existence  of  such 
cause  :    warrant  from  such  justice  to   search 
accordingly,  in  the  day-time;  finding  therein 
accordingly  :  warrant  thereupon,  by  such  single 
justice,  to  cause  the  same,  and  the  person  in 
whose  house,  or  other  place,   the  same  were 
found,  to  be  brought  before  two  or  more  such 
justices.      These  preliminaries  adjusted,  then 
comes  the  clause  authorizing  the  extraction  of 
eelf-criminating  evidence.    If  such  person  shall 
not  give  an  account,  to  the  satisfaction  of  such 
justices,  how  he  came  by  the  same,   or  shall 
not,  in  some  convenient  time,  to  be  set  by  the 
said  justices,  produce  the  party  of  whom  he 
bought  or  received  the  same,  he  shall  be  ad- 
judged guilty  of  a  misdemeanour.     Penalty  for 
the  first  offence,  AOs.  ;  for  the  second,  4/. ;  for 
everj^  subsequent  offence,  61. :  so  that,  if  there 
were  not  other  laws,  by  which,  in  case  of  other 
sufficient  evidence,  these  same  thefts  are  punish- 
able under  the  name  of  theft,  and  with  a  degree 
of  severity  which  certainly  cannot  be  charged 
with  insufficiency,  this  law,  instead  of  being  a 
prohibition,  would  operate  as  a  license. 

Give  an  account,  to  the  satisfaction  of  such 
justices,  how  you  came  by  the  same? — or,  in 
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some  convenient  time,  to  be  set  by  them,  pro- 
duce the  party  of  whom  you  bought  or  received 
the  same?  If,  as  before  supposed,  you  know 
nothing  either  of  the  thief,  or  of  the  stolen 
goods, — the  same,  after  having  been  stolen  out 
of  some  other  f)lace,  liaving  been  stolen  itito 
yours,  without  your  knowledge,  —  how  should 
you?  The  probability  is,  that,  notwithstandinc^ 
your  giving  no  such  account  as  is  required,  and 
on  failure  of  which,  the  justices  are  required  to 
convict  you, — the  probability  is,  that,  you  being 
innocent,  they  would  not  convict  you.  Be  it 
so :  but  if  so  it  be,  then  the  case  comes  to  this : 
that  the  magistrates,  instead  of  pursuing  the 
law  of  the  land,  pursue  the  law  of  reason  ;  and 
that,  instead  of  extracting,  or  rather  receiving, 
testimony  from  you  (the  defendant),  in  an  im- 
perfect mass,  according  to  the  terms  of  the 
statute,  they  extract  it  from  you  in  a  complete 
state, — in  that  state  in  which  (you  being,  by 
the  supposition,  willing)  they  would  have  ex- 
tracted it  from  you,  had  they  dealt  with  you, 
the  defendant,  as  they  would  have  done  with 
any  extraneous  witness  ;  or  if,  dealing  with  you 
as  a  defendant,  they  had  examined  you  as  per- 
sons apprehended  for  felony  are  examined, 
under  the  statute  of  Philip  and  Mary,  for  the 
purpose  of  being  committed,  or  not  committed, 
for  trial,  and  as  defendants  charged  with  any 
sort  of  crime  are  examined  under  Roman  law, 
for  the  purpose  of  being  convicted  or  not  con- 
victed.* 


*  One  law  for  one  sort  of  melal ;  another  for  another :  one 
law  for  lead,  with  its  etcfetera^,  as  aforesaid ;  another  h"* 
pewter.     (21  Geo.  III.  c.  69.)     Fancy  noi,  thai  tli» 
ter  should  have  been  sioleji  ever  so  much  to  the 
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lion"  of  such  two  justices,  it  wouM  be  in  their  power  to  punish 
for  the  theft  upon  such  evidence,  or  upon  any  evitfcace. 

Moreover,  lead,  iron,  and   copper,  are  unmixed  metals  ; 

bnMS,  beU-metal,  and  solder,  are,  as  well  as  pewter,  mixed 

ODM.     But,  out  of  any  two  metals  that  will  mix  in  any  pro- 

peitklfu»  without  limit,  you  can  make  as  many  difiereut  sorts 

of  mixed  nietaJs  as  you  please  :  a  fortiori^  out  of  all  the  un- 

■tixed  ones,  taken  in  the  aggregate.     Of  these  mixtures,  (not 

lo  speak  of  possible  existence)  l>esides  the  three  that  are  men- 

lioned,  many  tliere   are  tliat  have  actual  existence,   under 

actMally    existing   names:  pinchbeck,  broiuc,  and  so  forth. 

Tinned  copper,  is  it  copper  ?^tinned  iron  (commonly  called 

Un    simply),   is  it  iron?  —  steel    (iron   compounded   with  a 

minute    proportion   of  carbon),   is  it  iron,    under  the  act  ? 

Forty  shillings'  worth  of  any  one  of  the  many  non -enumerated 

metals,  how  much  more  or  less  is  it  worth, —  how  much  more 

or   lets  well  entitled  is  it  to   the   protection  of  the  law  in 

j^coera),  and  of  this  law  in  particular  (if  the  protection  given 

by  it  be  a  proper  one), — than  forty  shilHngs'  worth  of  any  one 

of  the  few  enumerated  ones? 

Against  the  enterprizea  of  deprodators,  while  sugar  is  in  the 
rational  and   therefore   extraordinary   way   protected, 
jBcy  is  left  unprotected ;  while  iron  is  protected,  manganese 
unprotected  ;  while  turoips  are  protected,  parsneps  are  un- 
ited ;  and  so  on  without  end,     When  honey,  manga- 
or  parsneps,  are  the  things  stolen,  it  is  a  wroog  and 
Tl  cruel  thing  to  make  the  thief  accuse  himself:  wbeo  sugmr, 
ircra,  or  turnips,  it  is  all  right. 

It  is  in  this  way  that  the  existing  chaos  might  be  made,  at 
any  time,  a  hundred  times  as  bulky  as  it  is  ;  and,  at  the  same 
[tiine,  and  by  the  same  means,  a  hundred  times  as  deficient  as 
ti. 

Such  are  the  consequences,  while  a  prejudice, — which  (un- 

[leas  alt  these  clandestine  laws,  for  there  are  more  of  them,* 

^■re  no   many  petty  nuisances)  is  itself  a  mighty  nuisance. 

cailiog  aloud  for  eradication, — is,  instead  of  being  eradicated > 

pruned. 

•  2  Geo.  III.  c.  28.  commonly  called  the  Bumboat  Act, 
ooofined  to  the  Thames :  —  forty  shillings'  worth  of  goods 
on  or  near  the  Medway  or  Severn,  being  wortli  more  or 
than  forty  shillings'  worth  of  goods  stoleo  on  or  near  the 
JbThatnes. 

See  also  the  Tliamcs  Police  Act.    Also,  43  Elii.  c.  7.,  and 
n.  c.  2.,  relative  to  wood-stealers. 
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CHAPTER  IV. 


IMPROPRIETY  OF  EXCLUDING  THE  TESTIMONY 
OP  A  PARTY  TO  THE  CAUSE,  FOR  OR  AGATNST 
ANOTHER  PARTY  ON  THE  SAME  SIDE.  EX- 
AMINATION OF  THE  COURSE  PURSUED  IN 
THIS  RESPECT  BY   ENGLISH  LAW. 


Sect.  I ,  —  Absurdity  of  the  exclusion . 

In  this  more  complicated  case,  as  in  the 
former  more  simple  one,  the  task  of  determin- 
ing what  is  right,  receives  not  from  the  corn* 
plication  any  additional  difficulty.  Already, 
over  and  over  again,  the  determination  has 
been  formed  for  all  cases  :  biit  the  difficulty 
of  examining  and  exposing  what  is  wrong,  re- 
ceives, from  the  same  cause,  an  enhancement 
much  to  be  regretted. 

On  this  part  of  the  field,  as  on  every  other, 
the  rule  of  simplicity,  the  purest  simplicity, 
will  be  seen  to  be  the  rule  of  utility  and  reason : 
the  system  of  complication,  to  be  a  system  of 
absurdity,  inconsistency,  and  injustice,  in  all 
its  shapes. 

Of  this  case  the  modifications  are, — 

I.  Plaintiffs  more  than  one.  First  question  : 
Shall  each  be  admitted,  if  willing,  to  give 
testimony  at  the  instance  of  the  other  ?  Second 
question :    Shall  each,  if  unwilling,   be   com- 
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pellable  to  give  testimony  at  the  instance  of  the 
other  ? 

II.  Defendants  more  than  one.  In  this  part 
of  the  case  the  questions  likewise  are  two,  and 
of  the  same  import.  Shall  each,  if  willing,  be 
admitted,  —  shall  each,  if  unwilling,  be  com- 
pellable,— to  give  testimony  at  the  instance  of 
the  other? 

In  this  case,  over  and  above  all  accidental 
anomalies  and  incongruities,  a  curious  absurdity 
is  generated  by  the  very  nature  of  the  general 
lie.  Parties,  how  numerous  soever,  being 
:cluded  ;  while,  in  the  character  of  an  extra- 
'neous  witness,  the  testimony  of  a  single  depo- 
nent is  sufficient  to  warrant,  and  (if  clear  of 
contradiction,  as  well  from  within  as  without), 
in  a  manner  to  command,  decision ; — a  single 
[tongue  obtains  thus  a  certain  victory  over  a 
lousand,  that  would  have  sounded  in  contra- 
'diction  to  it,  had  they  been  suffered  to  be  heard. 
Every  defendant  is,  par  Hat,  by  his  station  in 
the  cause,  a  liar :  a  man  who,  if  suffered  to 
speak,  would  be  sure  to  speak  false,  and  equally 
fure  to  be  believed.  Every  defendant  is  a  liar. 
But  every  human  being  may,  at  the  pleasure  of 
every  other,  be  converted  into  a  defendant. 
Therefore,  and  by  that  means,  every  human 
being  may,  at  the  pleasure  of  every  other,  be 
converted  into  a  liar,  and,  in  that  character,  his 
capacity  of  giving  admissible  testimony  annihi- 
lated. The  jus  tioccmli,  the  power  of  imposing 
unlimited  burthens  by  calumnies  not  suffered 
to  be  contradicted,  is  thus  offered  constantly 
upon  sale,  to  every  roan  who  will  pay  the  price 
for  it. 
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Sect.  II. — Plaintiffs  more  than  one — Examina- 
tion of  this  case.  ' 

Examine  the  subject  in  detail^  you  will  find 
the  mischief,  as  well  as  the  absurdity,  diversi- 
fied by  no  small  variety  of  modifications ;  none 
having  any  reference  to  the  ends  of  justice,  all 
arising  out  of  the  different  modifications  of  the 
form  of  procedure  :• — modifications  agreeing  but 
in  two  things :  their  subservience  to  the  ends 
of  actual  judicature;  their  repugnance  to  the 
ends  of  justice. 

In  the  first  place,  let  the  multiplicity  be  on 
the  plaintiff's  side. 

I.  Plaintiff's  testimony,  is  it  admissible  in 
favour  of  a  co-plaintiff? 

1.  In  cases  called  criminal  (from  what  has 
been  brought  to  view  already,  it  may  be  easily 
inferred)  the  multiplicity  is  not  productive  of 
any  additional  injury  to  the  interests  of  truth 
and  justice.  Where  there  is  but  one  plaintiff^ 
one  prosecutor,  his  testimony  is  not  excluded 
by  the  interest  he  has  in  the  cause.  As  the 
testimony  of  one  is  not,  so  neither  would  that 
of  two  or  twenty,  if  there  were  so  many;  but 
there  are  not  usually  more  than  one.* 


*  In  the  case  of  an  indictment,  where  the  oflTence  comes 
under  the  deiiotiijnation  either  of  a  felony,  or  ofabreftch  of 
the  peace,  there  is  usually  some  person  (and  but  ooe)  who, 
before  the  justice  of  the  peace  by  whom  the  prelimiDary  exa- 
mination has  been  performed,  has,  by  an  engagement  called 
a  recognizance,  been  bound  to  prosecute.  By  this  engage* 
ment  the  persouality  of  the  prosecutor  is  fixed. 
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2.   Case  called  civ/7;  mode  of  procedure,  ac- 
m    at  common   law.     Neither   in   this   case, 
laintifls  {i.  e.  persons  having  need  to  appear  in 
that  character)  being  plural,  —  neither  in  this 
case,  in  the  hands  of  a  well-advised  attorney, 
need  there  on  that  side  be  any  dearth  of  evi- 
dence.    Two  persons  attacked  and  beaten  by 
ir:  each  of  the  two  brings  his  action,  sup- 
rting  it  by  the  testimony  of  the  other.     Two 
ifts  are  thus  manufactured  out  of  one.     So 
reeable  a  circumstance  may  help  to  account 
the  establishment  of  the  rule,  and  may  be 
vM  unfriendly  to  the  preservation  of  it. 

Bui  suppose  a  claim  of  the  pecuniary  kind, 
with  or  without  injury,  mshoTtRdemand^  preferred 
iby  two  persons  linked  together  by  the  tie  of  one 
iinon  title :  two  tenants  in  common,  two 
•^joint-tenants.  Here,  either  both  individuals 
are  obliged  to  join  in  the  suit,  and  thence  be- 
^cmne  both  of  them  plaintiffs ;  or,  if  one  be 
laintiff",  and  excluded  on  that  score,  the  other 
an  interested  witness,  and  excluded  on  that 
score.  True ;  but  in  the  character  of  a 
irge  to  carry  off  the  faeces  of  interest,  the 
Itirtue  of  a  release  has  been  already  brought  to 
['▼iew  :*  to  each  of  them  let  this  specific  be  ad- 
Jninistered  by  turns ;  the  peccant  matter  is  dis- 
[chorged  out  of  him,  and  he  becomes  a  good 
["witncAs  for  the  other.  True  it  is  that  the  spe- 
cific, admirable  as  it  is,  is  not  equally  well 
■darted  to  the  constitution  of  every  case. 
Suppose  tw^o  persons  partners  in  trade ;  there 
might  be  an  awkwardness  in  the  arrangement, 

•  .^upii,  pp.  1&H-4. 
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were  each  partner,  as  the  exigency  of  the  suit 
required,  to  give  up  his  share  of  the  business 
to  the  other. 

To  pursue  the  inquiry  through  the  whole 
field  of  actions  and  actionable  cases,  would 
probably  be  thought  rather  a  superfluous  task. 
What,  for  the  purpose  of  illustration  has  al- 
ready been  brought  to  view,  may  appear  proof 
sufficient  for  the  establishment  of  tnree  facta : 
that  in  one  set  of  cases,  admission  for  the  testi-; 
niony  of  persons  in  the  situation  of  plaintitfs 
may  be  gained ;  that  in  another  it  cannot  be 
gained  ;  and  that  in  neither  has  the  distinction 
any  thing  to  do  with  the  interests  of  truth  and 
justice. 

A  corollary  is,  that,  in  some  cases,  there  may 
be  a  convenience  in  this  sort  of  community  of 
interests.     As  one  good  turn  deserves  another, 
each  associate  may  thus,  in  his  turn,  discharge 
himself  of  his  peccant  matter,  for  the  benetit  ofj 
the  other :  whereas,  when,  in  jxiint  of  interest,] 
a  man  has  the  misfortune  of  standing  alone,  if 
may  not  be  altogether  easy  for  him  to  discharge^ 
his  bosom   of  peccant  matter,  for  want  of  aj 
friendly  bosom  to  empty  it  into. 

Could  any  thing  be  done  by  a  sale  without 
warranty  ?  or  if  with  warranty,  might  not  th< 
interest  attached  to  the  warranty  be  purged  off,i 
as  well  as  interest  in  other  shapes,  by  the  uni-^ 
versal  elixir?    Apply  this  to  immoveables  andi 
to  moveables :  to  property,  real,  personal,  andi 
incorporeal :  learnmg,  curious  learning,  in  ajiy^ 
given  quantity,  might  be  spun  out  upon  thii 
ground, 

3.  Case  called  civil;  mode  of  procedure,  bill 
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in  equity.  The  mode  of  pursuini^,  or  professing 
to  pursue,  truth,  being  altogether  diflf'erent, 
according  as,  in  pursuing  it,  you  pronounce 
the  word  law,  or  the  word  equity ^  —  a  different 
field  is  thus  opened  for  the  exercise  of  profes- 
sional ingenuity.  The  virtue  of  the  purge  is 
no  less  acknowledged  in  equity  than  in  common 
law;  but  if  reciprocity  be  the  condition,  and 
the  suits,  instead  of  contemporary,  are  to  be 
successive,  the  condition  of  those  who  have  to 
.i*'ait  will  be  still  more  awkward  here  than  at 
common  law. 

Equity  procedure  is  peculiarly  adapted  to 
.the  treatment  of  complex  cases;  or,  to  speak 
'more  properly,  when  a  case  becomes  to  a 
certain  degree  complex,  in  any  mode  pur- 
sued at  common  law  it  is  so  utterly  impossible*' 
to  administer  anything  that  shall  have  so  much 
as  the  semblance  of  justice,  that  cases  of  this 
scription  are  shaken  off,  by  necessity,  into 
Ihe  lap  of  equity. 

If,  in  the  field  of  common  law,  the  inquiry 
'might  find  matter  for  one  volume ;  on  the  ground 
^of  equity  law  it  might  find  matter  for  another. 
Of  the  matter  peculiar  to  equity,  I  shall  content 
^myself  with  giving  one  specimen :  for  illustra- 
tion it  will  be  sufficient,  and  more  will  hardly 
be  desired.  ■ 

In  equity  procedure,  in  a  multitude  of  cases 
it  will  happen,  that  whether  a  man  shall  be 
plaintiff  or  defendant  is  matter  of  contingency,  ■ 
matter  of  choice,  as  parties  happen  to  agree.* 


'  All  tlie  witnesses  to  be  disposed  of  by  the  court,  must  be 
before  the   court,  must  have   tlie  opportunity  of  defending; 
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In  regard  to  co-defendants,  the  rule  in  this  be- 
half (as  there  will  be  occasion  to  state  pre- 
sently) is,  that  they  cannot,  in  favour  and  at 
the  instance  of  a  plaintiff,  be  made  to  testify 
one  aguinst  another: — but,  for  himself,  any  de- 
fendant can  employ  the  testimony  of  any  other 
co-defendant,  as  extracted  by  the  interroga- 
tories administered  to  him  on  the  plaintiff's 
side.  Suppose,  then,  three  persons.  Primus, 
Secundus,  and  Tertius,  who,  in  the  most  na- 
tural order  of  things,  would  have  been  co-plain- 
tiffs ;  but  Secundus  and  Tertius  stand  in  need 
of  each  other's  testimony :  instead  of  plaintiffs 
let  them  be  made  defendants,  leaving  the  part 
of  plaintiff  to  be  played  by  Primus  alone,  and 
the  problem  is  solved. 

II.  Plaintiff's  testimony,  is  it  compellable  at 
the  instance  of  a  co-plaintiff? 

The  modifications  of  this  case  are  soon  dis- 
posed of. 

1 .  Cases  called  crhnifiaL  On  an  indictment 
(as  already  stated)  it  is  neither  natural  nor 
usual  that  there  should  be  more  than  one  real 
plaintiff,  more  than  one  prosecutor.  Supposing 
more  than  one  (two,  for  example),  it  is  not 
natural  that  they  should  have  become  such, 
without  such  an  agreement  as  would  be  incom- 
patible with  compulsion  at  that  time.  Men 
who  agree  one  day,  may,  indeed,  disagree  the 
next ;  but  if  both  are  bound  to  prosecute,  both 
are  bound  also  to  give  evidence.  But,  bound  or 
not  bound  to  prosecute,  nu  individual  being  in  a 


themselves.     Will  you  join  witli  rue  in  my  bill  ?  No.     I'hcn  1 
inu&t  put  you  upon  the  List  of  defcndnnts. 
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criminal  case   recognized   in  the   character  of 

I^laintitif,  there  is  no  individual  (defendants 
excepted)  who  is  not  bound  to  give  evidence. 
The  case  is,  in  this  respect,  much  the  same 
l«n  an  information.  It  is  different,  and  indeed 
f  opposite,  where  the  prosecution  is  by  motion 
for  attachment.  In  those  cases,  all  testimony 
ia  received  in  no  other  form  than  that  of  affi- 
davit evidence.  On  trial  by  affidavit,  every 
bcMly  testifies  that  pleases ;  add  —  and  nobody 
that  does  not  please.* 

Affidavit  evidence  is  moreover  (as  has  been 
already  observed)  the  sort  of  evidence,  the  only 
«ort,  that  is  received  on  the  preliminary    and 
worse  than  useless  inquiry,  which,  for  the  be- 
nefit and  by  the  hypocrisy  of  the  man  of  law, 
under  the  mask  of  tenderness,  has  been  made 
J        to  precede   the   trial   on   an    information :    as 
H    likewise    on    the     supplemental    inquiry,     by 
^    which,  in  case  of  conviction,  as  well  on  indict- 
ments as  on  informations,  the  trial  is  succeeded, 
— and  on  which,  on  the  occasion  of  the  original 
offence,  the  defendant  may,  without  other  evi- 
lieDce,  be  convicted  of  succeeding  ones.     For 
it  is  a  rule,   an  inviolable  rule,  with  learned 

*  No  man  is  compellable  either  to  make,  or  to  join  ia,  an 
afildaviu  Parties  are  virtually  compellable,  by  the  toterc»t 
ihey  respectively  have  in  the  cause :  the  prosecutor,  lest  he 
ibould  rail  in  obtaining  the  service  demanded ;  the  defendant, 
lew  he  should  be  bound  to  render  that  burthensonie  ser- 
Ttee.  Extraneous  witnesses  are  at  perfect  liberty ;  they  take 
put  vitb  one  side  or  another,  as  interest  (self-regarding^  inte- 
t«sl  or  sympathetic)  prompts  there :  so  that  here  you  have 
no  witnesses  but  partial  ones,  and  these  free  from  the  check 
of  cross-examination  :  their  testimony  delivered  in  the  least 
troMworthy  form  that  can  be  found  for  it. 
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judges,  never  to  receive  testioiony  when  it  is 
for  their  own  use,  but  in  the  most  untrust- 
worthy of  all  forms.  Compulsion  is,  therefore, 
out  of  the  question  in  all  these  cases. 

In  the  case  of  felonies,  on  the  preparatory 
inquiry  performed  by  a  justice  of  the  peace 
antecedently  to  the  trial,  the  testimony  of  every 
person  without  distinction  is  compellable,  at 
the  instance,  as  well  as  by  the  authority,  of 
that  magistrate.  Thence,  supposing  in  the  first 
instance  two  prosecutors,  and  reluctance  to 
supervene  on  the  part  of  either,  his  testimony 
might,  at  the  instance  of  the  other,  be  com- 
pelled notwithstanding,  viz.  by  the  authority 
of  the  magistrate. 

In  the  same  cases,  the  same  obligation  ex- 
tends to  the  other  preparatory  inquiry,  viz.  that 
before  the  grand  jury ;  supposing  it  preceded 
by  the  inquiry  before  the  justice  of  the  peace. 

But  in  such  indictable  offences  as  do  not 
come  under  the  denomination  either  of  felonies 
or  breaches  of  the  peace,  no  such  previous 
inquiry  before  a  justice  can  take  place  :  nor  in 
felonies,  though  usually,  does  it  necessarily 
take  place  :  still  less  in  breaches  of  the  peace. 
In  these  cases,  therefore,  probably,  as  in  attach- 
ments certainly,  justice  is,  on  this  occasion  as 
on  80  many  others,  left  to  take  her  chance.  *  On 
the  inquiry  before  a  justice,  the  mode  of  com- 
pelling attendance  for  the  purpose  of  testifica- 
tion, as  well  before  the  grand  jury,  as  on  the 
trial  before  the  petty  jury,  is  by  an  engagement 
called  a  recognizance ;  into  which,  prosecutors^ 
as  well  as  extraneous  witnesses,  are  by  that 
authority,  and  on  that  occasion,  compelled  to 
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enter:  one  person  usually  (possibly,  in  some 
instances,  more  than  one)  undertaking,  by  one 
recognizance,  to  prosecute  as  well  as  testify; 
another,  or  others,  undertaking,  by  another 
recognizance,  simply  to  testify,  nothing  being 
said  of  prosecuting. 

Is  there  any  other  mode  of  compelling  the 
appearance  of  a  man,  in  either  character,  before 
a  grand  jury?  None  that  I  can  find  in  the 
books  :  I  know  of  none. 

2«  Cases  called  civii:  procedure,  by  action 
at  common  law. 

Compulsion  is  here  altogether  out  of  the 
ouestion,  as  between  plaintiff  and  plaintiff. 
We  have  seen  how,  in  some  cases,  two  men, 
having  each  of  them  the  sort  of  interest  that  a 
plaintiff  has  in  the  event  of  the  cause,  may  each 
purge  himself  of  the  legal  part  of  that  mterest, 
while  the  moral  part  lleeps  its  hold  as  firmly 
as  ever  in  his  breast.  But  where  the  patient 
IS  a  human  creature,  this,  like  other  purges, 
supposes  consent :  a  suitor  cannot  be  purged 
with  a  drenching-horn,  like  a  horse. 

3.  Cases  called  civil:  procedure,  by  suit  in 
e<iiiity. 

Fn  the  case  of  a  single  plaintiff,  we  have 
seen,  that  in  that  character  a  man  can  never 
be  compelled  to  give  testimony, — and  also  for 
what  reason.  The  same  reason  would,  if  there, 
were  a  thousand  of  them,  be  equally  conclu-j 
shre. 


426 


EXCLUSION. 


IBoox  JX* 


Sect.  III.  —  Defendants  more  than  one — 77/«r 
testimony  in  favour  of  one  another,  how  far  ex- 
chukd  by  English  law. 

I.  Can  the  testimony  of  one  defendant  be 
received  in  favour  of  one  another  ? 

I.  Cases  called  criminal:  procedure,  by  in- 
dictment or  information. 

In  these  cases,  as  in  all  others,  the  station 
of  defendant  is  a  situation  to  which  the  plaintiff 
nominates :  it  depends  not  upon  the  nominee 
to  resign  it ;  if  so,  it  would  not  be  often  filled. 
For  the  purpose  of  the  principal  inquiry,  called 
the  triul,  a  man  cannot  indeed,  under  this  mode 
of  procedure,  be  stationed  in  it  without  tlie  fiat 
of  a  grand  jury :  but,  unless  the  story  ap- 
pear preponderantly  improbable,  that  fiat  will 
naturally  be  (at  least  it  ought  to  be)  com- 
manded by  the  evidence :  and  it  is  the  cha- 
racteristic of  this  species  of  inquiry,  to  hear 
evidence  but  on  one  side. 

In  this  case,  when  the  inquiry  is  the  princi- 
pal one  (the  trial),  can  a  defendant,  with  his 
own  consent,  at  the  instance  of  a  co-defendant, 
give  testimony  in  favour  of  such  co-defendajit  ? 
No,  and  yes.  No,  in  words:  yes,  in  eflect. 
No:  for  in  that  situation,  let  a  man  »ay  what 
he  will,  it  is  not  evidence.  No  oath  can  be 
administered  to  him :  not  a  question,  as  we 
have  seen,  can  be  put  to  him  by  any  body- 
Yes,  in  effect :  for  to  the  defendants,  to  each  of 
them,  be  their  number  what  it  may,  liberty  is 
always  given  to  say,  or  to  read,  whatever  he 
may  think  proper,  under  the  name  of  his 
defence.     Being  allowed  to  say  whatever  he 
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thinks  fit, — if,  in  what  he  says,  there  be  any 
thing  capable  of  operating  in  favour  of  a  co-de- 
fendant, —  what  he  thus  says  in  favour  of  ano- 
ther, will  naturally  operate  upon  the  mind  of  the 
jury  with  no  less  persuasive  force — will  natu- 
ly,  if  there  be  any  ditference,  operate  with 
more  persuasive  force  —  than  any  thing  which, 
lore  particularly  or  exclusively,  operates  with 
like  tendency  in  favour  of  himself. 
As  to  affidavit  evidence,   and  as  many  in- 
juirjes  (whether  principal,  preliminary,  supple- 
Fiinental,  or  sole)  as  are  carried  on  in  this  un- 
inquisitive     mode,     and     as    many    sorts    of 
demands  (penal  or  non-penal)  as  are  judged 
'  by  the  light  of  this  most  commodious  surt  of 
^^vidence  ;    we  shall  find,   in  the  case  of  co- 
»udants,  admission  standing  upon  the  same 
sy  footing  as  we  have  seen  it  stand  on  in  the 
of  co-plaintiffs.    With  the  pen  of  an  attor- 
ley  to  speak  through,  let  a  man  present  him- 
^<elf  in  the  garb  of  a  witness, —  be  he  who  he 
may,    party  or  not   party,   interested  or  not 
i  *        fed,  perjured  or  not  perjured, — be  the 
n  what  it  may,  —  thus   introduced,   all 
doors  and  all  ears  are  open  to  him. 

2.  Cases  called  civil :  procedure,  by  action 
at  commoji  law. 

la  the  case  of  plaintiff  and  co-plaintiff,  the 
efficacy  of  mutual  good  offices  and  of  purgative 
'Teleases  has  already  been  brought  to  view. 
Bat*  even  in  that  more  manageable  case,  we 
^ave  seen  it  limited  ;  and,  as  between  defend- 
I^Dt  and  co-defendant,  —  if  tlie  action  be  of  the 
liiunber  of  those  in  which  conduct  of  an  inju- 
nature  is  imputed,  —  the  specific  is,  of 
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course,  in  this  diflScult  case,  no  more  applicable 
than  in  that  more  easy  one. 

In  a  case  of  this  sort,  as  it  is  not  necessary 
for  the  defendant  or  defendants  to  be  present 
during  the  trial,  so  neither  is  it  altogether  natu- 
ral or  usual :  whatever  a  man,  guilty  or  not 
guilty,  can  find  to  say  in  his  defence,  he  in 
general  regards  it  as  more  eligible  to  trust  to 
the  learning  and  eloquence  of  his  advocate, 
than  to  any  chance  he  may  have  of  gaining 
credit  for  any  thing  he  might  wish  to  say, 
either  in  his  own  favour,  or  in  favour  of  a 
fellow-defendant,  in  the  character  of  testimony, 
though  not  allowed  to  be  delivered  imder  the 
technical  name  of  evidence.  The  sort  of  pre- 
sumption here  supposed,  is  of  very  rare  occur- 
rence. Certain  it  is,  that  it  will  not  experience 
either  much  inward  satisfaction,  or  much  out- 
ward encouragement,  from  the  learned  and 
eloquent  gentleman,  to  the  remuneration  of 
whose  learning  and  eloquence  his  money  (if 
he  has  any)  has  been  applied.  If  he  is  guilty, 
their  opinion  will  be  (and  in  this  case  it  wdl 
probably  be  a  just  one),  that  the  duty  of  de- 
monstrating his  innocence  cannot,  with  equal 
probability  of  success,  be  either  trusted  exclu- 
sively to  any  but  themselves,  or  so  much  as 
divided  with  themselves.  If  he  is  not  guilty, 
any  endeavour  which  he  may  be  inclined  to 
use  to  make  known  his  innocence,  will  natu- 
rally be  regarded  as  a  sort  of  invasion  of  their 
rights.  Success  depends  not  upon  truth  and 
justice,  but  upon  that  sort  of  learning  which 
has  been  created  for  the  purpose  of  being  made 
the  subject  of  a  monopoly  :  of  that  monopoly. 
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of  which,  at  the  expense  of  so  much  money  as 
"wrell  as  so  much  labour,  they  have  obtained 
their  share. 

Where  punishment  of  so  high  a  nature  as 
that  which  is  attached  to  offences  of  the  rank 
of  felony,  is  at  stake,  the  judge  is  naturally 
averse  to  the  task  of  suggesting  any  observa- 
tion, the  tendency  of  which  may  be,  unjustly, 
or  e%'en  justly,  to  diminish  the  chance  which 
the  defendant  may  have  of  making  his  escape 
from   the  severity  of  the    law.      To  the   case 
between  individual   and    individual,   in  which 
one    cannot    lose    but    the   other   must   gain, 
this  sort  of  tenderness  does  not  (for  the  demand 
created  for  it  by  popular  prejudice  does  not) 
extend.     In  summing  up  the  evidence  on  the 
trial  of  an  action,  the  judge  would  say  to  the 
jury  without  scruple,   '*  Gentlemen,  the  defen- 
dant Nokes  has  said  so  and  so  in  behalf  of  de- 
fendant Stiles;  but  the  law  requires  you  to  lay 
ail  this  out  of  the  case ;  for  it  is  not  evidence." 
In  all  purely  pecuniary  cases,  to  which  the 
virtue  of  the  mendacity-fuge  diaphoretic  does 
not  extend ;   the  natural  effect  which,   in  the 
case  of  a  plurality  of  defendants,  results  from 
the  exclusion  put  upon  the  testimony  of  indi- 
Tiduats    in    this    situation,    has   already   been 
brought   to   view.     In   English  jurisprudence, 
in  the   class   of  cases   here  in  question,   this 
mischief  operates  with  undiminished  strength. 
To  rid  himself  of  a  troublesome  witness,   an 
unscrupulous  plaintiff  has  no  more  to  do  than 
to  put  him  upon  the  list  of  defendants.    Seeing 
a  man  upon  that  list,  a  learned  judge  wants 
nothing  more  to  satisfy  him,  that  the  testimony 
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of  that  man  (be  he  who  he  may)  is  unworthy  of 
all  regard ;  and  to  engage  him,  of  course,  to 
give  his  assurance  to  the  jury  to  the  same 
effect. 

If,  indeed,  to  the  sanie  purpose,  on  the  same 
occasion,  the  testimony  of  the  same  individual 
had  been  presented  in  the  form  of  an  aftidavit, 
unchecked  by  cross-examination,  the  case 
would  have  been  very  different:  it  would 
then  have  been  good  evidence ;  and,  like  the 
testimony  of  any  extraneous  witness,  have^ 
passed  with  him  for  what  it  was  worth.         ^^t 

Nay,  but  the  plaintiff  has  no  such  poweri^ 
we  are  aware  of  the  mischief,  and  have  pro- 
vided against  it :  he  may  put  a  witness,  if  he 
pleases,  upon  the  list  of  defendants ;  but  if  no 
evidence  is  given  that  affects  such  defendant, 
his  testimony  is  received  notwithstanding. 

Yes,  verily :  provision  you  have  made ;  and 
against  this  abuse  with  about  as  much  felicity 
and  about  as  much  zeal,  as  against  that 
mountain  of  abuse  which  is  the  source  and 
measure  of  your  profit.  Every  man  who  has 
a  farthing  to  gain  by  lying,  will  always  be  sure 
to  lie  :  this  is  your  theory  :  this  is  what  you 
are  bound  by :  you  are  estopped  from  question- 
ing it.  If  he  be  not,  on  what  pretence  do  you 
exclude  a  defendant  from  delivering  his  testi- 
mony at  the  instance  of  a  co-defendant  ?  If, 
in  a  case  affording,  in  point  of  moral  interest, 
two  plaintiffs,  one  of  them  has  l>een  cleared  of 
legal  interest,  by  the  name  of  prosecutor,  or  by 
the  relaxatory  purge, — and  the  purge,  though 
it  has  given  him  competency,  has  not  given 
him  veracity  along  with  it,  —  to  strike  the  de- 
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fiendant  witnesses  dumb,  if  there  be  a  dozen  of 
them,  what  has  he  to  do,  but  to  say  a  word  or 
two  against  each  ? 

Nay,  but  the  case  you  are  thus  bringing  out 
igainst  us  is  an  extraordinary  case. — Not  so 
?cry  extraordinary :  but,  however,  take  this, 
which  is  but  too  ordinary  a  one.  Plaintiff, 
there  is  but  one:  witness,  an  extraneous  wit- 
ness: witness,  but  that  one,  which  is  sufficient. 
But  this  one  witness  is  a  liar :  bound  to  the  plain- 
tili's  side,  either  secretly  by  the  only  interest 
that  you  acknowledge  to  have  any  influence. 
Of  by  any  or  all  of  the  other  kinds  of  interest 
put  together :  is  it  more  unreasonable  to  sup- 
pose one  liar  on  this  side,  than  a  dozen  on  the 
other  ?  For  if  you  are  not  sure  of  their  being 
liars,  or  even  if  you  are,  what  should  hinder 
yoo  from  suffering  them  to  be  heard  ? 

But  it  is  vain  to  argue  without  data.  The 
matter  in  dispute  being  given  (and  now  let 
the  case  be  a  purely  civil  one,  nothing  of 
injury  supposed),  the  question  is,  whether. 
the  testimony  of  the  defendant,  called  for 
by  a  CO  -  defendant,  will  or  will  not  be 
trustworthy.  His  trustworthiness  depends, — 
not  upon  the  cause,  or  the  relation  the  man 
bears  to  the  cause,  —  but  upon  the  station, 
the  judicial  station,  which,  at  the  instant 
of  pronouncing  the  decision,  you,  his  judge, 
happen  to  occupy.  On  this,  as  on  so  many 
other  subjects,  tell  me  your  station,  I  will 
leU  you  your  opinions :  unless  your  station  be 
ocertained,  you  know  no  more  what  your 
opinions  are  on  the  bench,  than  you  knew 
what  they  were  while  at  the  bar,  till  you  knew 
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'or  the  defendant 

i^inr   or  a  master  of  the 

^  man.     Are  you  a 

--:  -^     He  is  a  liar,  and 

your  jurymen,  as  sure 

iu  to  hear  him.     Being  a 

Bench,  are  you,  moreover, 

le  ^eat  seal  ?    The  man  is 

..trustworthy,  according  as  you 

^»de  or  the  other  of  a  narrow 

)U  a  baron  of  the  Exchequer  ? 

inges  backwards  and  forwards, 

_:iig  at  any  such  trouble  as  that 

ic  passage: — from  the  same  bench, 

'  ing,  you  serve  out  law  or  equity, 

,  J  cus  to  be  called  for;  if  it  be 

;an  IS  a  liar;  if  it  be  equity,  he  speaks 


u!i,  then,  what  is  law,  tell  us  what  is 

•«.,  iiese  are  both  of  your  own  making : 

#i  lever  you  are  in  the  mood  to  make  it. 

ssue  of  inconsistencies  and  absurdities 

yet  at  an  end.     In  what  court  is  it  that 

iK»ny  of  a  defendant,  called  for  by  a 

-.  „.  .-i  iiAnt,  is  not  receivable?     In  the  court 

¥dMi«.  in  case  of  mendacity,  the  most  effectual 

^  of  exposing  it  are  in  use.    In  what  court 

^    .  ihal  the  testimony  from  that  same  source 

1^  receivable  ?     In  the  sort  of  court  where  no 

aiich  meana  are  suffered  to  be  employed.     In 

comnKkn  law  court,  there  is  cross-examination»3 

provided  a  jury  be  there  to  hear  it,— not 

In  a  common  law  court,  there  is 

inination  :  in  an  equity  court,  there  is 
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cross-examination :  in  both,  the  cross-examina- 
tioQ  is  the  same  sort  of  thing,  in  the  eyes  of 
those  to  whom  the  most  different  things  become 
the  same  thing  when  called  by  the  same  name. 
Common  law  cross-examination,^iuestions  put 
in  pubhc,  by  the  advocate  of  the  party,  to  the 
dep>onent  (were  he  to  depose),  after  the  ques- 
tions put  on  the  other  side,  with  the  answers  to 
them,  have  been  heard.  Equity  cross-examina- 
tion,— questions  put  in  private,  by  a  clerk,  who, 
unless  bribed,  cares  not  a  straw  for  either  party, 
nor  for  any  thing  but  the  getting  through  his 
task  with  the  least  possible  trouble :  questions 
framed  for  him  by  a  person  to  whom  it  was  not 
{>ossible  to  know  a  syllable  of  what  the  depo- 
nent would  say,  in  answer  to  questions  put  on 
the  other  side. 

Tell  me  then,  once  more,  on  what  bench 
and  under  what  name  you  sit,  and  I  will  tell 
yx)U  what  you  will  think ;  or  at  any  rate  (if  the 
term  thinking  be  improper)  what  you  will  do. 
Is  it  your  business  to  cancel  papers,*  or  keep 
rolls?!  The  sham  cross-examination  is  the 
only  one  that  you  will  suffer  to  be  made :  and 
it  is  upon  the  strength  of  this  mock  security, 
that  you  will  give  your  confidence  to  the  de- 
fendant's evidence.  Is  it  your  business  to  hear 
I  pleas  before  the  king  himself,  when  he  is  not 
there? J  Nothing  less  than  the  true  cross- 
examination  will  serve  you ;  and  with  this  best 
1  security  at  your  command,  forasmuch  as  you 
can  get  nothing  better, — in  tliis  case,  to  make 
sure  of  hearing  tlie  truth,  and  the  whole  truth. 


•  Chancellor.  t  Master  of  the  Rolls, 

t  Court  of  King'a  Beuch. 
VOL.  v,  '  K  F 
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you  sbut  your  ears  against  the  evidence.  Are 
you  that  double  sort  of  man  called  a  lord  com- 
missioner of  the  Great  Seal ;  or  that  other 
double  sort  of  man  called  a  baron  of  the  Ex- 
chequer ?  The  true  and  the  shara  cross- 
examination  are  the  same  thing  to  you:  but, 
at  any  rate,  with  the  good  security  in  your 
hand,  your  ears  are  shut  against  the  evidence: 
with  the  bad  security,  they  are  open  to  it. 

Be  this  as  it  may;  whether  you  are  the  single 
sort  of  man,  or  the  double  sort  of  man,  you  are 
at  any  rate  that  other  sort  of  man,  in  whose 
judgment,  (where  it  is  by  himself  that  the  deci- 
sion is  to  be  formed),  no  examination  at  all,  is  a 
better  way  of  comiupr  at  the  truth,  and  the 
whole  truth,  than  either  the  good  mode  of  ex- 
amination or  the  bad  one.  Should  the  man 
be  sitting  or  standing  opposite  you,  you  know 
better  than  to  put  a  single  question  to  him,  or 
to  suffer  one  to  be  put  to  him  by  any  body, 
else.  It  must  be  through  the  pen  of  an  attor-l 
ney,  if  you  hear  him  ;  and  through  that  mediui 
you  hear  any  body. 

Instead  of  missing,  would  you  wish  to  find,' 
the  truth?    Instead  of  common  law  and  equity,! 
would  you  wish  to  administer  justice?   Instead 
of  learning   and   science,  would  you   wish  t< 
judge  according  to  common  law  and  conimoi 
honesty  ?     Go  to  any  court  of  conscience : 
to  the  study  of  any  country  justice.      Learn'' 
there  to  forget  your  learning:  in  that  oblivion 
you  will  find  the  beginning  of  wisdom.   Amonj^ 
the  shopkeepers,  more  surely ;  for  before  theii 
court  hangs  a  curtain,  behind  which  (happilyj 
for  the  gieat  body  of  the  people)  eyes  such  as 
yours  have  not  been  allowed  to  penetrate.     In 
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of  the  unlearned 
you    must   there 


mao-istrate,  more 


the    study 

sparingly:  you  must  there  content  yourself 
with  such  remains  of  wisdom,  as  your  vigilance 
has  not  yet  succeeded  in  rooting  out  of  it. 

II.  Can  the  testimony  of  one  defendant  be 
amrpelUd^  at  the  instance  of  another  ? 

I.  Common  law.  Case,  criminal:  proce- 
dure, by  indictment  or  information :  occasion, 
the  principal  inquiry,  the  trial.  The  answer,  in 
this  case,  is  clearly  in  the  negative.  In  the 
very  nature  of  the  case,  obligation  to  testify 
supposes  interrogation.  But,  on  the  trial,  no 
question  can  be  put  to  a  defendant  by  any 
body :  therefore,  not  by  a  co-defendant. 

2.  Law,  common  or  equity:  case,  criminal 
>r  civil :  procedure,  by  indictment  or  informa- 
ion  :    inquiry,  sole,  principal,  preliminary,  or 

ipplemental  :  form  of  testitication,  affidavit 
[evidence.  Whenever  the  evidence  is  delivered 
lin  this  form,  the  answer  must  still  be  in  the 
[negative.  No  interrogation,  no  compulsion: 
'and  affidavit  evidence  is,  being  interpreted, 
'tin interrogated  evidence. 

3.  Common  law :  case,  civil :  or,  (if  in  some 
^respects  considered  as  criminal,  and  spoken  of 

luaer  the  name  of  penal,) — procedure,  still  by 
action.  Answer  still  in  the  negative !  No 
interrogation,  no  compulsion :  no  question  can 
be  put  to  a  defendant  by  any  body ;  therefore, 
not  by  a  co-defendant. 


Sect.  IV. — Defendants  more  than  one — Their 
tesi'wwny  against  one  another,  how  far  excluded 
by  English  law. 

Can  the  testimony  of  one  defendant  be  com- 
pelled, to  the  disadvantage  of  another  ? 
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],    Criminal   cases. 

Procedure,  by  indictment :  occasion,  the 
principal  inquiry,    the  trial. 

To  an  individual  in  this  situation,  no  ques- 
tion, as  already  observed,  can  be  put  by  any 
body :  therefore,  no  evidence,  to  the  prejudice 
of  one  defendant,  can  be  thus  extracted  from 
any  other.  In  regard  to  any  statement  that 
may  happen  to  flow  spontaneously  from  the  lips 
of  a  delendant,  speaking  in  his  own  defence  (as 
above),  the  same  observations  as  above  are 
applicable :  with  only  this  difference,  that, 
when  any  thing  that  falls  from  a  person  in  this 
suspected  situation  presents  itself  to  the  judge 
as  operating  to  the  disadvantage  of  another  in- 
dividual in  the  same  predicament, — the  nullity 
of  it,  in  the  character  of  evidence,  will,  by  an 
English  judge,  be  much  more  apt  to  be  noticed 
and  held  up  to  view,  than  in  the  opposite  casp. 

Where  the  procedure  is  by  information,  there 
is  no  other  difference  in  this  respect,  than  what 
may  be  supposed  to  be  produced  by  the  infe- 
riority of  the  maximum  of  punishment  in  this 
case,  in  comparison  of  the  maximum  of  punish- 
ment applicable  in  cases  prosecutable  in  the 
way  of  indictment.  Seldom  indeed,  if  ever,  in 
the  case  of  an  information,  will  the  occasion  for 
any  such  remark  on  the  part  of  the  judge  pre- 
sent itself. 

Procedure,  by  attachment :  evidence,  affida- 
vit evidence.  Here,  the  evidence  being  all 
read  of  course,  the  judge  makes  whatever  ap- 
plication of  it  he  thinks  fit.  In  the  cases  which 
we  shall  come  to  presently,  in  which  the  testi- 
mony is  also  presented  to  the  judge  in  the  form 
of  ready-written  evidence,  it  is  not  heard  by 
the  judge,  except  ih  so  far  as,  for  that  purpose. 
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it  is  especially  called  for :  and  the  question,  for 
or  against  whom  it  shall  be  employed,  resolves 
itself  into  the  question,  at  whose  instance  it 
shall  be  read.  The  evidence  being,  according 
to  his  own  theory,  of  the  deceptitious  kind,  he 
is,  according  to  that  same  theor}%  constantly 
deceived  by  it. 

So  much,  for  persons  actually  in  the  situation 
of  defendants.  But,  of  two  persons  having 
borne  in  the  same  criminal  transaction  exactly 
the  same  part,  it  may  happen  that  one  shall 
be  put  into  that  perilous  situation,  the  other 
not.  This  accordingly  is  the  case,  as  often  as, 
by  a  reward,  of  which  impunity  forms  the  whole 
or  a  part,  one  of  two  delinquents  is  engaged  to 
come  forward  against  another,  in  the  character 
of  an  extraneous  witness. 

Of  this  ground  of  suspicion  and  untrustwor- 
thiness,  and  of  the  use  which  English  law 
scruples  not  to  make  of  this  most  suspicious 
of  all  imaginable  evidence,  to  this  most  dan- 
gerous of  all  imaginable  purposes,  notice  was 
taken  at  the  outset  of  this  research. 

But  what  is  done  in  this  way  in  the  strongest 
of  all  cases,  is  done  in  the  same  way  in  all 
other  cases  of  inferior  strength  and  the  like 
complexion.  To  dwell  upon  any  of  these  in- 
ferior cases,  would  be  an  anticlimax.  Such 
admissions  are  most  perfectly  consistent  with 
that  gigantic  exception :  all  of  them  as  com- 
pletely repugnant  to  the  general  rule. 

2.  Civil  cases :  procedure,  in  the  way  of 
action  at  common  law. 

In  this  case,  also,  no  question  can  be  put  to 
a  defendant  in  behalf  of  any  body ;  therefore 
not  in  behalf  of  a  co-defendant. 
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3.  Case,  civil :  law,  equity  law  :  procedure, 
by  bill  in  equity. 

On  this  ground,  confusion  is  in  all  its  glory : 
the  powers  of  darkness  have  mustered  all  their 
force. 

At  common  law,  though  testimony,  in  whole- 
sale quantities,  is  pronounced  deceptitiou» 
without  knowing  what  it  is, — still,  take  any 
given  lot,  it  is  either  capable  or  incapable  of 
being  true :  it  is  not  capable  and  incapable  at 
the  same  time. 

The  absurdities  and  injustice  of  common  law 
were  not  enough  for  equity :  she  has  made 
improvements:  and  in  equity,  the  self-same 
statement  concerning  a  matter  of  fact,  the  self- 
same proposition,  is  true  and  false  at  the  sanne 
time :  for  or  against  A,  it  is  true :  for  or  against 
B  or  C,  it  is  false.  You  who  read  this,  were 
you  sitting  this  day  twelvemonth,  atone  odock 
P.M.,  in  your  study?  and  in  your  answer,  or 
your  depositions,  do  you  declare  as  much  ?  It 
is  true,  as  against  yourself;  it  is  false,  false 
beyond  all  possibility  of  being  true,  as  against 
me,  a  defendant  along  with  you  in  the  same 
cause. 

Look  to  the  origin  of  this  difference,  you  will 
find  it  in  the  joint  influence  of  several  con- 
currlii'i;  causes  : — in  the  practice  of  pursuing,  on 
the  occasion  of  such  cause,  two  modes  of  col- 
lecting evidence,  by  answer  and  by  depositUmtt 
agreeing  in  nothing  but  their  unfitDess  for  the 
purposes  of  truth  and  justice  :  in  the  confusion 
per\'ading  the  whole  texture  of  the  answer — 
claims  and  concessions  confounded  with  af- 
firmations and  denials, — what  a  man  says  in 
the  character  of  a  party,  with  what  he  says  in 
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the  character  of  a  witness, — propositions  con- 
cerning the  question  of  right,  with  propositions 
concerning  the  question  of  fact. 

Wherever  the  object  has  been  to  relieve, 
and  not  to  plunder  the  afflicted,  to  mitigate^ 
and  not  to  aggravate  their  sufferings ;  where 
the  object  has  been  to  bring  to  light  the  truth,- 
and  the  whole  of  the  truth,  for  the  purposes  of] 
justice ;  where  such  have  been  the  objects,  and 
ihe  obtaining  the  simultaneous  presence  of  all 
parties  in  court  has  been  neither  physically 
nor  prudentially  impracticable,  the  mode  of' 
collecting  the  evidence  every  where  has  beea 
alike  simple  and  effectual.  Each  party  has 
been  admitted  to  declare  so  much  of  what  li& 
knows,  as  promises  to  operate  in  favour  of  his 
own  interest;  each  party,  at  the  instance,  at 
the  interrogation,  and  thereby  to  the  advan- 
tage, of  every  other: — the  testimony  of  each 
party  in  his  own  behalf,  allowed  to  be  de- 
livered, and  received  for  what  it  was  worth; 
the  testimony  of  each  i>arty,  when  so  delivered, 
allowed  to  be  controverted  by  every  other 
party,  scrutinized  by  counter -interrogation, 
opposed  by  counter-evidence.  r 

Such,  accordingly,  is  the  practice  in  the 
courts  of  conscience  :  such  is  the  practice  of 
the  unlearned  judges  called  ju.stices  of  the 
peace,  except  in  so  far  as,  by  exclusions  forced 
upon  them  by  their  learned  superiors,  they 
have  found  themselves  compelled  to  swerve 
from  it.  Such  is  even  the  practice  on  trials 
I  before  juries;  deduction  made  of  the  still  more 
[extensive  exclusions,  by  which  the  budget  of 
^idence  is  regularly  defrauded  of  those  parts  of 
its  contents  which  are  likely  to  be  most  valu- 
ible,  viz.  the  testimony  of  those  individuals. 
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to  whose  perceptive  facylties  the  facts  belong- 
ing to  the  cause  were  most  likely  to  have  pre- 
sented themselves. 

In  eciuity  (as  already  observed),  in  one  and 
the  same  cause,  testimony  is  delivered  in 
masses  of  two  shapes,  each  different  from  the 
other,  as  well  as  from  the  only  good  one.  One 
mass,  in  the  form  of  what  is  called  an  answer, 
containing  the  ready-written  testimony  ex- 
tracted from  a  defendant  by  the  ready-written 
questions  contained  in  the  bill — an  instrument 
drawn  up  by  the  plaintiffs  law  assistants,  and 
without  his  perusal  (or  at  least  without  his 
signature)  exhibited  in  his  own  name»  and  in 
which  those  questions,  the  answers  to  which 
are  expected  to  be  true,  are  preceded  by 
charges,  a  sort  of  testimony,  which  (as  already 
observed)  is  allowed  to  be  true  or  false  at 
pleasure.  In  this  shape,  testimony  is  not  called 
for  at  the  hands  of  any  persons  that  are  not 
parties,  nor,  among  parties,  at  the  hands  of  any 
persons  that  are  not  defendants  in  the  cause. 

At  common  law,  though  the  best  evidence  is 
so  carefully  weeded  out,  yet  when  once  a  lot 
of  evidence  has  been  permitted  to  come  into 
existence,  every  use  that  is  capable  of  being 
made  is  permitted  to  be  made  of  it.  Capable 
of  being  true  with  relation  to  any  one  person^ 
it  is  allowed  to  be  equally  capable  of  being 
true  with  relation  to  every  body  else.  Far 
otherwise  is  it  with  the  sort  of  evidence  ex- 
tracted under  the  name  of  ansurr,  by  the  pro- 
cess employed  (as  above)  by  the  practitioner 
in  a  court  of  equity.  The  answer  (the  part  of 
it  in  question)  is  good,  as  against  me,  the  de- 
fendant whose  answer  it  is.  But  is  it  good, 
ought  it  to  be  acted  upon  as  good,  as  again»t 
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you,  another  defendant  along  with  me  in  the 
same  cause  ?  To  both  questions  the  response 
must  now  be  in  the  negative.  Of  what  nature 
is  the  clause  in  question  ?  An  acknowledgment, 
having  respect  to  the  question  of  right ;  or  an 
assertion,  a  deposition,  having  respect  merely 
to  the  question  of  fact?  If  it  be  an  acknow- 
ledgment of  right,  my  right  to  give  up  a  claim 
of  my  own  is  indubitable:  but  that  I  ought 
not  to  have  any  such  right  as  to  give  up  any 
claim  of  yours,  is  equally  indisputable. 

Is  it  a   statement  concerning  a  matter  of 
fret?    Even  here,  its  title  to  be  admitted,  as 
Inst  you,  in  the  character  of  evidence,  will 
^appear  to   be  bad,  or  at  least  questionable. 
Let  the  fact  be  even  of  the  number  of  those,  in 
relation  to  which,  at  the  time  at  which  it  hap- 
{)cned,  1  myself  was,  if  I  speak  true,  a  prin- 
cipal  witness  ;   a  fact  which,  if  I  am  to  be 
believed,   I   saw  with    my  own   eyes.      That 
against  myself,  in  relation  to  any  claim  that  I 
have  made,  it  may,  and  without  any  danger 
of  injustice  to  my  prejudice,  be  taken  for  true, 
is  manifest  enough  :  but  as  against  you,  and 
to  the  defeating  of  any  claim  of  your's,  has  it 
an  equal  title  to  be  taken  for  true  ?     If  any, 
certainly  not  an  equal  one:    for  there  is  this 
difference :  you,  in  your  situation,  possess  not 
that  faculty  of  counter-interrogation,  which,  for 
defence  against  injustice,  is  in  your  situation 
necessary,   but  in   mine  not.     By  misconcep- 
tion, I  may  have  been  confessing  that  to  be 
tree,  which  in  fact  was  not  so.    In  the  view 
of  fevouring  the  plaintiff  at  your  expense,  and 
at  the  expense  of  truth  and  justice,  with  or 
without  his  privity,  I  may  have  been  confessing 
that  to  be  true  which  you  knew  at  the  time  to 
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be  false.  It  ought  not,  therefore,  to  be  taken 
for  true  as  against  you,  without  your  having 
the  faculty  to  controvert  it,  in  the  event  of  your 
regarding  it  as  false :  to  controvert  it,  viz.  by 
questions  put  to  me  in  the  way  of  counter-in- 
terrogation— of  cross-examination.  But  ques- 
tions in  this  way»  the  forms  of  the  court  do  not, 
on  the  occasion  in  question,  allow  you  to  put  to 
me.  What  they  do  allow  and  require  is,  that 
each  of  two  defendants  shall,  in  an  instrument 
called  his  answer,  make  response  to  all  such 
proper  questions  as  the  plaintiff  in  his  bill 
shall  have  propounded  to  him :  what  they  do 
not  allow  is,  that  either  of  two  defendants 
shall,  in  this  stage  of  the  cause  at  least,  put 
any  question  to  the  other. 

In  the  first  of  these  two  cases,  the  exclusioi 
is  just  in  itself,  would  be  just  on  every  occa-~ 
sion,  and  in  every  court.  But  what  is  it  that 
is  here  excluded  ?  Not  testimony,  but  unjust 
power ;  a  power  on  my  part  to  give  away  your 
rights. 

In  the  other  case,  the  exclusion  may  also  be 
just;  but  if  it  be,  it  is  so  in  no  other  than  a 
hypothetical  and  relative  sense,  relation  being 
had  to  the  forms  of  the  court,  the  forms  actually 
in  use.  Setting  aside  that  casual  and  adven- 
titious and  deplorable  circumstance,  the  propei 
course  is,  not  to  exclude  the  one  of  two  sets  of 
evidence,  but  to  admit  the  other :  not  to  pre- 
vent my  deposition  from  being  taken  into  con- 
sideration as  against  you,  but  to  allow  you  to 
put  counter-questions  to  me,  as  you  might  d< 
if  I  were  not  a  party  in  the  cause, — if  the  in- 
terrogations put  to  me,  were  put  to  me  in  the 
character  of  an  extraneous  witness. 
The  judge  would  not  then  be  reduced. 
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no^v,  to  the  necessity  of  denying,  explicitly 
or  implicitly,  a  proposition  which  the  weaker 
powers  of  Locke  bowed  down  to  as  impreg- 
nable— it  is  itnpossible  for  the  same  thing  to  be 
Mid  not  to  be.  He  would  not  have  been  reduced 
(as  now  he  is  every  day)  to  declare,  in  deeds  if 
not  in  words,  that  the  same  evidence  is  certainly 
true  and  certainly  false.  To  the  philosopher, 
by  whom  nothing  was  to  be  got  by  it,  the  task 
-was  an  impossible  one  :  but  to  the  lawyer,  into 
%'hose  lap  every  day's  profit  is  poured  by  every 
''s  nonsense,  neither  this  nor  a  greater  absur- 
(if  the  nature  of  things  affords  one)  ever 
presents  the  smallest  difficulty. 

The  other  shape,  in  which,  in  the  same  courts, 
testimony  is  delivered,  is  that  of  a  mass  of  de^ 
positions;  a  name  extending  elsewhere   to   all 
testimony,  but  confined,  in  English  law  jargon, 
to  the  designation  of  such  testimony  as  is  de- 
livered in  that  particular  shape,     Anstver  is  the 
name  appropriated  to  the  testimony  delivered 
by  a  defendant,  in  reply  to  the  questions  pro- 
^pounded  to  him  on  the  part  of  the  plaintiff  in 
Jlhe  initiative  instrument  called  the  bilt.      De- 
Ijfofitions  is  the  name  appropriated  to  the  tes- 
timony delivered  by  a  witness,  in  reply  to  the 
questions  put  to  him  vivd  voce  in  a  closet,  by  a 
sort  of  judge  or  set  of  judges,  whose  authority 
is  confined  to  the  collection  of  testimony,  with- 
out power  to  make  use  of  it. 

This  mode  is  a  mode  appropriated  to  the 
collection  of  the  testimony  of  persons  spoken  of 
under  the  name  of  witnesses.  But  in  this  same 
wav,  a  defendant,  every  defendant,  may  be  ex- 
.amined  as  a  witness : — after  a  course  of  exami- 
nation, the  duration  of  which  is  always  counted 
by  months,   not  unfrequently  by   years, — re« 
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examined  in   another  and   much  worse  mode, 
under  this  other  name. 

Examined :  but  now,  at  whose  instance,  and 
for  what  purpose  ?  By  the  bill,  at  the  instance 
of  the  plaintiff  only ;  against  him  the  defend- 
ant only ;  his  testimony  not  being  at  that  time 
obtainable  at  the  instance  of  any  body  else,  nor 
employable  as  against  any  body  else,  that  is, 
as  against  any  other  defendant, — as  we  have 
been  seeing,  and  for  the  relatively  good  reasons 
that  we  have  seen.  By  the  interrogatories  (the 
name  given  to  the  questions  now  put  to  him  by 
the  examining  judge  or  judges),  he  may  be  re- 
examined at  the  instance  of  the  plaintiff  or 
plaintiffs,  as  against  any  other  defendant  or 
defendants;  he  may  be  examined,  now  for  the 
first  time,  at  the  instance  of  any  other  defend- 
ant or  defendants,  as  against  the  plaintiff  or 
plaintiffs,  or  as  against  any  third  defendant  or 
defendants. 

Collected  in  this  mode,  his  testimony  may 
now  be  employed  against  others  beside  him- 
self: employed,  and  with  propriety;  but  if 
with  propriety,  for  what  reasons,  and  thence 
on  what  conditions  ?  On  condition  that  every 
person  against  whom  it  is  employed,  shall  have 
the  faculty  of  employing  his  exertions  for  the 
correction,  completion,  and  (upon  occasion) 
contradiction  of  it,  by  counter- interrogation 
and  counter-evidence.  In  this  mode, — is  it  at 
the  instance  of  the  plaintiff  that  he  is  exa- 
mined ?  This  faculty  the  plaintiff  possesses  of 
course :  for, — with  relation  to  the  self-serving 
testimony,  which  the  defendant,  as  far  as  con* 
science  and  prudence  will  give  him  lea 
not  fail  to  brmg  forward, — the  inter 
formed  by  the  plaintiff's  agents,  and 
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I  and  employed  by  the  examining  judge 
or  judges,  will  have  an  effect  analogous  to  that 
of  the  counter-interrogatories  propounded  to, 
and  in  the  case  of,  an  extraneous  witness. 

On  this  footing  stands,  it  should  seem,  the 
law  of  reason ;  and  on  this  same  footing,  for 
aught  I  know,  may  stand  the  actually  esta- 
blished law. 

But,  to  the  faculty  of  administering  to  a  de- 
fendant interrogatories  from  all  those  various 
quarters  to  all  those  various  purposes,  actual 
law  adds  a  limitation,  a  saving  clause :  saving 
ail  Just  exceptions.  These  exceptions,  self^ 
styled  just,  what  are  they  ?  Exceptions  on  the 
score  of  interest.  Of  what  interest  ?  This  is 
more  than  I  can  undertake  to  answer,  at  least 
with  any  full  assurance.  A  defendant  without 
interest  in  the  cause  ?  How  can  that  be  ?  If  he 
u  without  interest,  this  very  exemption  from 
interest  is  recognized  as  a  circumstance,  the 
effect  of  which  is  to  preclude  the  plaintiff  from 
dealing  with  him  in  the  character  of  a  de- 
fendant. 

On  the  score  of  interest,  a  defendant  not  to 
be  re-examined  against  himself,  at  the  instance 
of  the  plaintiff?  Why  not?  Good  or  bad,  the  in- 
terest did  not  exclude  him  from  being  examined 
against  himself  at  the  instance  of  the  same 
person  the  first  time;  why  should  it  a  se- 
cond? 

On  the  score  of  interest,  a  defendant  Primus 
not  to  be  examined  against  himself,  at  the 
instance  of  defendant  Secundus  ?    Why  not  ? 

Applied  to  the  present  case,  the  import  of 
word   interest  is   indistinct  and    obscure, 
ig  of  a  defendant  as  having  an  interest 
I  cases  (viz.  in  the  cases  in  which,  on 
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the  score  of  that  interest,  his  testimony  is  ex- 
cluded), implies  that  there  are  other  cases  in 
which  he  has  no  interest,  viz.  those  cases  (for 
such  there  are)  in  which  his  testimony  is  ad- 
mitted. But  a  defendant — a  party  in  the  cause — 
and  yet  without  interest  in  the  cause?  How  can 
that  be  ? 

But  it  may  happen  (it  may  be  said),  and 
every  now  and  then  does  happen,  that  a  person 
is  actually  made  defendant  in  a  cause  in  which, 
whether  he  be  thought  or  no  to  have  an  in- 
terest, he  really  has  none ;  for  in  every  cause 
it  rests  with  the  plaintiff  to  put  upon  the  list 
of  defendants  any  person  and  every  person  he 
thinks  tit.    True ;  but  when  cases  of  this  de-^ 
scription  are  laid  out  of  the  question,  the  diffi-'" 
cuky  remains  notwithstanding.      In  this  casei 
(supposing  the  existence  of  it  ascertained),  the  I 
name  of  the  defendant,  the  name  which  ought 
not  to  have  been  put  upon  the  list,   may  be 
struck  out  of  it.      Those  cases  in  which  the 
defendant  has  clearly  no  interest  to  any  sort  of^ 
purpose,  being  set  aside  ;  there  remain  cases  iaj 
which  he  has  not,  and  at  the  same  time  has,  an! 
interest^  has  an  interest,  to  the  purpose  of  the^ 
continuance  of  his  name  on  the  list  of  defend* 
ants ;  has  not  an  interest,  to  the  purpose  of  bi&j 
testimony's  being  regarded  as  inadmissible. 

1.  First,  let  it  be  proposed  that  he  be  ex-- 
amined  at  the  instance  of  the  plaintiff.  It  mast| 
then  be  either  as  against  himself,  or  as  against' 
another  defendant  or  defendants :  for  though , 
two  or  more  persons  happen  to  find  themselves^ 
together  on  that  side  of  the  cause,  it  may  hap-^ 
pen  to  them  to  have  interests  as  opposite  to 
each  other,  as  that  of  any  one  of  them  to  that 
of  the  plaintiff:  inasmuch  as  it  rests  with  thoj 
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pladntiff  to  put  upon  the  list  of  defendants 
■whatever  persons  he  pleases. 

Moreover,  what  may  also  happen  is,  that  on 
the  plaintiff's  side  of  the  cause  there  may  be 
more  persons  than  one ;  say  two :  that,  as  be- 
tween those  two  plaintiffs,  there  may  be,  to 
some  purpose  or  other,  an  opposition  of  inte- 
rests, as  between  two  defendants ;  for  though 
no  person  can  be  upon  the  list  of  plaintiffs 
without  his  choice,  yet  so  it  may  happen,  that 
in  consideration  of  a  community  of  interests  in 
some  respects,  two  natural  adversaries  may 
enter  into  this  sort  of  alliance.* 

As  against  the  defendant  himself,  it  is  a  con- 
ceituble  case  that  the  plaintiff  may  wish  to  exa- 
mine the  defendant ;  though  a  case  not  likely  to 
be  frequently  exemplified.  A  defendant  cannot 
come  to  be  examined  on  behalf  of  the  plaintiff, 
under  the  name  of  examination,  (viz.  by  inter- 
rogatories put  to  him  by  a  clerk  in  the  exa- 
miner's office,  or  a  master  in  chancery,  or  a 
set  of  commissioners  appointed  for  the  pur- 
pose), without  having  already  been  examined 
by  the  plaintiff  himself,  that  is,  by  the  law  as- 
sistants of  the  plaintiff  himself,  without  the 
name  of  examination,  viz.  in  and  by  the  instru- 
ment called  the  bill. 

But,  in  general,  the  interrogation  by  bill,  the 
examination  that  extracts  the  testimony  in  the 
shape  of  an  instrument  called  an  ansu'ef\ — that 

*  Four  co-ctaimants  on  an  insufficient  fund :  two  put 
thenuclves  together  on  the  list  of  plaintiffs ;  the  two  others 
tre  put  by  them  upon  the  list  of  defend! ants :  between  pUiatifT 
and  plaintiff  there  is  here  the  same  opposition  of  interest  as 
between  defendant  and  defendant,  or  between  cither  defend- 
ant and  either  plaintiff. 
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examination,  notwithstanding  the  time  and 
opportunity  it  aifords  for  concerting  with  an 
attorney  the  means  of  evEision  and  safe  perjury, 
will,  in  general,  be  much  more  efficient  than 
the  examination  performed  through  the  medium 
of  the  judge  or  judges  ad  hoc,  (the  examin- 
ing clerk,  the  master,  or  the  commissioners) : 
viz.  the  examination  by  which  the  testimony 
is  produced  in  the  shape  of  an  instrument  com- 
posed  of  depositions.     More   efficient  ?    Why  ? 

1.  Because,  by  bill,  the  plaintift',  that  is,  his 
law  assistants,  with  the  help  of  exceptions  to 
the  answer,  and  amendments  to  the  bill,  keep 
on  examining  the  defendant,  till  the  plaintiff 
and  bis  law  assistants  are  satisfied  with  the 
completeness  at  least  (if  not  with  the  correct- 
ness) of  the  answer ;  or  at  any  rate  till,  in  case 
of  contestation,  they  are  informed  by  the  judge 
ad  hoc  that  they  have  reason  to  be  satisfied. 

2.  Because  it  is  probable  that,  at  least  in  the 
judgment  of  the  plaintiff  and  his  law  assistants, 
better  care  will  in  this  respect  be  taken  of 
his  interests  by  those  assistants,  than  by  the 
examining  judge  or  judges;  even  where  half  of 
the  number  are  (under  the  name  of  a  commis- 
sioner or  commissioners)  nominated  by  these 
assistants  themselves : — andceWtfiw,  that,  in  the 
judgment  not  only  of  those  assistants,  but  of 
every  impartial  person  to  whose  consideration 
the  case  presents  itself,  better  care  will  be 
taken  by  those  same  assistants,  than  (speaking 
of  situations  and  not  individuals)  is  likely  to 
be  taken  by  the  judge  ad  hoc,  if  he  be  an  exa- 
mining clerk,  or  a  roaster  sitting  in  his  closet ; 
that  is,  in  both  cases,  by  a  person  who,  in  the 
nature  of  things,  cannot  have  any  other  wish 
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or  object,  than  either  to  get  the  business  out 
of  his  hands  as  soon  as  possible,  for  the  sake  of 
his  ease,  or  to  keep  it  in  them  as  long  as  pos- 
sible, for  the  sake  of  the  fees. 

After  having  then,  and  on  every  point  of  the 
cause,  carried  the  examination  of  his  adversary 
the  defendant  to  its  utmost  length,  in  the  more 
efficient  mode,  (that  is,  in  the  mode  which,  in 
general,  bids  fairer  for  being  efficient) ;  is  there 
any  incident  or  consideration  that  naturally 
and  reasonably  may  engage  him  to  add  to  it, 
by  another  examination  in  the  less  efficient 
mode  ?  Such  incidents  or  considerations  may 
not  in  every  case  be  wanting,  Despairing  of 
being  able  to  extract  the  truth,  where  the  de- 
fendant, with  an  attorney  at  his  elbow,  has 
month  after  month  for  concerting  the  means  of 
successful  evasion  and  safe  perjury ;  (the  cause 
being,  in  point  of  locality,  of  that  sort  which, 
ander  the  name  of  a  country  cause,  affords  ex- 
amining judges,  under  the  name  of  commis- 
sioners, that  may  be  awake,  instead  of  one  that 
will  be  asleep);  it  may  happen,  that,  in  the 
person  of  a  particular  lawyer,  in  the  character 
of  commissioner,  nominated  by  himself,  the 
plaintiff  may  see  an  examiner,  who  (with 
the  advantage  of  vivd  voce  interrogation, — exa- 
mination in  a  form  which,  calling  for  responses 
on  the  spot,  cuts  off  the  opportunity  of  menda- 
city-serving suggestion  and  premeditation)  pro- 
mises to  his  expectation  a  better  chance  for 
the  effectual  extraction  of  the  desired  truth, 
than  could  have  been  obtained  in  the  mode  of 
examination  by  bill,  under  the  disadvantage! 
above  mentioned. 
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Another  case  that  may  happen  is,  that  the 
defendant,  after  having  given  his  answer,  may 
go  into  some  foreign  territory;  and  a  pair   or 
a  set  of  commissioners  being  to  be  sent  into» 
or  found  in»  that  foreign  territory,  for  the  pur- 
pose of  taking,  at  tlie  injftance  of  the  defendant, 
the   depositions  of  extraneous    witnesses, — it 
may  be  deemed  more  convenient  to  take  the] 
benefit  of  that  opportunity,  and   extract   thej 
ulterior   testimony   of  the   defendant   through, 
that  same  channel,  than,  after  adding  amend- 
ments to  the  bill,  to  aim  at  the  extraction  of^ 
the  ulterior  testimony  in  the  shape  of  a  further, 
answer  to  the  bill. 

2.  At  any  rate,  the  case  just  mentioned  willj 
be  comparatively  an  uncommon  case.  Butj 
what  cannot  be  an  uncommon  case  is,  that,  asJ 
against  one  defendant,  the  plaintifl'  shall  have} 
need  of  the  testimony  of  another  defendant. 

But  has  he  not,  in  the  way  of  bill,  been  exa-' 
mining  them  both,  and  examining  them  to  th< 
utmost?     Yes;  but  (not  to  revert  to  the  rar^l 
incidents  and  considerations  above  mentioned) 
against  the  making  use  of  the  testimony  of  one. 
defendant  against  another,  there  is  this  objec- 
tion.    As   against   himself,   defendant   Primus  J 
has  been  sufficiently  examined  :  for,  to  extract; 
from  him  such  facts  and  circumstances  as  make, 
for  his  own  advantage,  no  counter- interrogation.] 
can  be  necessary.     But,  as  against  defendant! 
Secundus,  defendant  Primus  has  not  been  suf-j 
ficiently   examined ;    for,  in   order   to   extract 
from  defendant  Primus  the  whole  of  the  facts 
and  circumstances  within  his  knowledge  that 
make  for  the  advantage  of  defendant  Sec""^  ' 
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counter-interrogation  may  be  necessary ;  and 
such  counter-interrogation  defendant  Secundus 
has  had  no  opportunity  of  administering* 

But  if,  in  behaJf  of  the  plaintiff,  and  as 
against  defendant  Secundus,  defendant  Primus 
has  been  examined  in  the  character  of  a  wit- 
ness; if,  pro  tantOf  his  testimony  has  been 
extracted  from  him  in  the  shape  o(  depositions^ 
as  above  explained  ; — he  having  been  examined 
(as  against  defendant  Secundus)  in  the  cha- 
racter of  a  tvitfiess,  defendant  Secundus  has 
had,  or  at  least  might  have  had,  and  ought  to 
have  had,  the  faculty  of  counter-interrogating 
him  :  of  performing  upon  him  that  operation 
which,  by  an  abuse  of  words,  is  called,  in 
equity  language,  cross-examination  (just  as  if  it 
were  the  same  operation  that  in  common  law 
procedure  goes  by  that  name) ;  upon  exactly 
the  same  plan,  how  imperfect  soever,  in  which 
the  operation  so  denominated  is  performed 
upon  an  extraneous  witness. 

Suppose  two  plaintiffs,  and  suppose  either  de- 
fendant (say,  as  before,  defendant  Primus)  to  be 
examined  at  the  instance  of  plaintiff  Primus  as 
against  plaintiff  Secundus  ;  the  case  may  be 
much  the  same  as  the  last.  By  the  interrogato- 
ries put  in  the  bill,  and  therefore  put  by  both,  as 
much  of  the  facts  and  circumstances  as  make  in 
favour  of  the  one  will  have  been  extracted,  as  of 
those  which  make  in  favour  of  the  other-  True ; 
if  he  to  whom  the  truth,  taken  in  its  totality,  is 
believed  by  him  to  be  adverse,  will  consent  to 
the  interrogations  necessary  to  the  compler*' 
pYtraction  of  it :  but  such  candour  is  too  much 
every  case  expected.  Suppose,  then, 
of  union  in  this  respect, — the  resource 
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will  be,  on  the  one  hand,  an  examination  per- 
formed on  defendant  Primus,  on  the  footing  of 
a  witness,  at  the  instance  of  plaintiff  Primus,  as 
against  plaintiff  Secundus;  on  the  other  band, 
cross-examination  of  the  same  defendant-wit- 
ness by  plaintiff  Secundus. 

Now  then,  in  regard  to  interest.  Some  in- 
terest,  opposite  to  that  of  the  plaintiff,  defend<flfl 
ant  Primus  must  have,  or  be  liable  to  have ;"^ 
else,  even  though  the  cause  were  what  in  equity 
law  is  called  an  amicable  one,  there  could  be  no 
cause.*  But  it  may  be,  that, — though  the  two 
defendants  have  each  of  them  an  interest 
opposite  to  that  of  the  plaintiff, — defendant  Pri- 
mus, as  to  some  ])oint  in  dispute  between  the 
plaintift'and  defendant  Secundus,  has  an  interest 
of  his  own,  opposite  to  that  of  defendant  Se- 
cundus. 

In  this  case,  supposing  the  interest  to  be  of 
that  sort  which  in  equity  law  ranks  under  that 
name, — and  supposing  the  interest  to  be  of  that 
nature,  that,  by  defendant  Primus's  deposing  to 


•  In  equity,  about  half  the  number  of  causes  that"  come 
before  the  court  (at  least  in  by  far  the  busiest  of  the  t«o 
great  equity  courts,  the  Court  of  Chancery)  are  amicable 
causes.  At  common  law,  there  is  scarce  such  a  thing  as  an 
amicable  canse.  In  equity,  ubat  is  there  that  shouhl  be  so 
much  more  prolitic  of  amity  than  in  common  law  ?  To  friends, 
as  well  as  foes,  the  younger  sister  is  a  still  more  mercile&s 
▼ampire  than  the  elder.  To  the  uninitiated,  the  problem  will 
have  all  the  air  of  an  enigma.  The  solution  will  be  to  be 
found  in  the  complicated  nature  of  the  greater  part  of  the 
causes  that  come  before  a  court  of  equity,  (the  original  courts 
not  having  powers  adequate  to  the  treatment  of  complicated 
cases)  ;  so  complicated,  that,  to  save  themselves  from  an  in- 
finite swann  of  contingent  suits,  parties  submit,  by  gifoentl 
consent,  to  the  pressure  of  one  actual  one. 
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the  prejudice  of  the  interest  of  defendant  Se- 
cundus,  the  interest  of  defendant  Primus  would 
be  served  ; — the  allowance  of  an  objection  to 
the  admission  of  the  testimony  of  defendant 
Primus,  would,  if  made  on  the  part  of  defendant 
Secundus,  be  consistent  enough  with  the  genei"al 
principle. 

But  now,  let  it  be  at  the  instance  of  defend- 
ant Secundus,  that  the  testimony  of  defendant 
Primus  is  called  for :  and  let  the  interest  of  de- 
fendant Primus  be  such,  that,  by  delivering  the 
testimony  so  called  for,  his  own  interest  would 
be  disserved.  Would  an  objection,  on  the  score 
of  interest,  lie,  in  the  mouth  of  defendant  Pri- 
mus, Avhose  testimony  is  thus  called  for,  to  his 
own  prejudice  and  against  his  own  will  ? 

With  the  general  principle  which  gives  to 
every  man  in  the  character  of  plaintiff  the 
remedy  by  bill  against  every  other  man  in  the 
character  of  plaintiff,  such  objection  would  cer- 
tainly not  harmonize.  For,  among  the  distin- 
guishing features  of  equity  law,  one  of  the  most 
characteristic  is,  the  affording  to  the  plaintiff 
that  power  which  the  gentle  hand  of  common 
law  will  not  trust  him  with,  —  the  power  of 
extracting  testimony  in  his  favour  from  the 
bosom  of  his  adversary. 

But, — on  the  ground  of  another  principle,  acted 
upon  at  least,  if  not  openly  recognized,  in  equity 
law, — testimony  adverse  to  the  interest  of  a 
defendant  ought  not  to  be  extracted  at  the 
instance  of  any  co-defendant ;  at  the  instance 
of  any  person  but  a  plaintiff.  From  a  plaintiff, 
testimony  is  not  allowed  by  equity  law  to  be 
extracted  in  any  shape,  by  or  at  the  instance  of 
a  defendant :  why  should  that  of  a  defendant 
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be  allowed  to  be  thus  extracted,  by  or  at  the 
instance  of  another  defendant  ?  Not  from  a 
plaintiff;  because,  were  that  allowed,  the  law- 
yers would  be  defrauded  of  the  benefit  of  an- 
other cause,  under  the  name  of  a  cross  cause. 
How  should  it,  therefore,  from  a  co-defendant  ? 
Would  not  a  loss  of  the  same  nature  be  incurred? 
It  would  not  be  called  a  cross  cause,  indeed  ; 
but  so  long  as  it  had  the  benefiiciall  properties, 
names  would  not  be  worth  thinking  about. 

The  man  of  law  is  not  consistent  in  any 
thing, — not  even  in  rapacity.  Where,  at  the 
instance  of  a  defendant,  the  plaintiff  is  to  be 
examined,  they  will  not  suffer  it  to  be  done 
without  a  cause  on  purpose :  where,  at  the  in- 
stance of  a  defendant,  another  defendant  is  to 
be  examined,  it  may,  perhaps,  not  have  oc- 
curred to  them  to  discover  the  same  impedi- 
ments. 
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CHAPTER  V. 

7#«I0BABL£  ORIGIN  OF  THE  ABOVE  EXCLU- 
SIONARY RULES. 

#    »  . 

^  We  may  now  take  our  leave  of  the  two  Latin 
maxims,  under  which,  when  laid  together,  little 
lefB  than  the  whole  subject  of  the  present  Book 
may  he  comprehended. 

1.  Nemo  debet  esse  testis  inproprid  causa. 
ij.  Nemo  ienetur  seipsum  prodere. 

Of  each  of  them  we  see  that, 
-  1.  In  the  character  of  a  general  declarative 
proposition,  undertaking  to  represent  the  actual 
state  of  the  established  law,  it  is  notoriously 
false ; '  it  swerves  most  widely  and  notoriously 
ftom  the  truth. 

2.  That,  when  compared  with  the  ends  of 
justice  and  the  dictates  of  utility  in  that  behalf, 
it  is,  in  so  far  as  the  fact  declared  by  it  is  true, 
deplorably  pernicious. 

^  3.  That,  in  delivering  these  rules  (each  of 
them)  as  true  without  exception,  as  Black- 
stone  (for  example)  and  so  many  others  have 
done,  they  have  uttered  so  many  most  palpable 
and.notorious  untruths ;  trusting, — for  the  recep- 
tion of  the  propositions  in  the  character  of  true 
propositions,  and  for  their  own  escape  from  the 
disgrace  generally  and  worthily  attached  to  im- 
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probity  in  that  disg;raceful  shape,^ — to  the  confu- 
sion in  which  the  subject  lias  been  involved  by 
their  arts  ;  and  to  that  general  and  indefatigably 
cultivated  ignorance,  by  which  all  who  do  not 
stand  engaged  by  sinister  interest  to  defend  and 
propagate  the  misrepresentation,  are  debarred 
and  disqualified  from  detecting  it.* 

4-  That,  in  favour  of  the  rule  pretending  to 
oppose  an  efl'ectual  bar  to  self-disserving,  under 
the  name  of  self-betraying,  testimony,  the  plea 
of  humanity  and  tenderness  is  a  mere  pretence. 

5.  That,  by  the  unhappy  success  with  which 
this  pretence  has  been  played  off,  a  most  per- 
nicious and  widely  spread  correspondent  super- 
stition has  been  propagated  and  rooted  in  the 
public  mind:  insomuch  that  the  people,  having 
been  generally  duped  by  this  imposture,  have 


*  Blackstone  scruples  not  to  assert,  in  express  terms,  that 
•*  the  law  of  England  ....  to  avoid  all  temptations  of  per- 
jury, lays  il  'iown  as  an  invariable  rule,  that  nemo  testis  ess* 
debet  in  proprid  causd." — Comm.  iii.  c.  '23. 

From  this,  than  which  a  more  rank  misrepresentation  never 
was  committed  to  paper,  let  any  one  judge  of  the  sort  of 
information  by  which  the  minds  of  all  the  rising  generation, 
and  (in  a  word)  of  all  who  are  not  professed  lawyers,  are  con- 
denined  to  be  poisoned,  on  a  subject  so  important  as  that  of 
law, — that  rule  of  action,  for  the  ignorance  or  misconception 
of  which  they  are  punishable  every  moment  of  their  lives ! 

Thus  much  as  to  matter  of  fact:  and  note,  that,  as  to  mat- 
let  of  reason,  il  is  on  this  notorious  and  wide-stretching  false- 
hood, in  conjunction  with  a  real  truth,  viz.  the"  sufficiency 
of  one  witness,"  and  he  the  sort  of  witness  on  whom  an  ex- 
clusion is  so  falsely  represented  as  put  by  that  rule, — that 
Blackstone  grounds  "  the  superior  reasonableness  of  the  law 
of  England,"  as  to  the  point  in  question  :  a  superiority  "  ac- 
knowledged" (he  gives  us  to  understand)  by  the  Roman  law^ 
and  by  the  Scotch  law  as  a  branch  of  it.  From  tlie  correct* 
ness  of  the  picture  in  point  of  fact,  here  (as  elsewhere)  judgti 
of  the  value  of  the  praise. 
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been  to  such  a  degree  deceived,  as  to  regard 
with  emotions  of  respect  and  gratitude  the 
treachery  by  which  their  dearest  interests  have 
thus  been  sacrificed. 

The  truth  of  the  above  propositions  is,  it  i» 
presumed,  tolerably  well  established.  But, 
being  thus  mischievous,  how  came  it  to  be 
estabhshed  ?  By  what  considerations  did  it 
recommend  itself  to  the  minds  of  those  by 
whom  it  has  been  established  ? 

Interest,  sinister  interest,  though  in  every 
country  it  will  account  so  satisfactorily  for  the 
jurisprudential  system,  will  not  afford  a  sepa- 
rate account  for  every  particular  arrangement. 
In  some  instances,  interest  would  really  be 
Deuter :  in  others,  its  indications  might  fail  of 
being  perceived :  and  wherever  there  is  notliing 
to  be  got  by  thwarting  public  opinion,  there  i» 
erery  thing  to  be  saved  by  conforming  to  it. 

The  maxims,  or  general  propositions,  to  which 
the  most  extensively  applicable  notions  of  juris« 
prudential  law  have  been  consigned,  have  owed 
their  origin  (when  not  to  official  and  sinister 
mterest)  to  some  play  of  the  afifections  or  the 
imagination, — to  some  antipathy,  sympathy,  or 
caprice, — -now  and  then  to  some  view  of  utility, 
though  almost  always  either  too  scanty  or  too 
wide.  For  the  times  when  these  maxims  have 
been  formed  have  been  times  of  inexperience: 
times  in  which,  for  want  of  the  requisite  mass 
of  experience,  something  was  omitted,  that  re- 
quired to  be  either  added  to  the  extent  of  the 
proposition  or  subtracted  from  it,  ere  it  could 
be  rendered  commensurate  to  the  exigency  of 
tlic  public  interest  on  that  ground. 

Suppose  the  maxim  to  have  had  its  root  in 
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general  utility.  By  the  inordinate  extent  as- 
sumed by  it,  it  would  spread  far  beyond  the 
root ;  including  particular  propositions  io  abun- 
dance, for  which  no  root  could  be  found  either 
on  the  ground  of  utility  or  any  other. 

From  the  observation  of  the  prevalence  of 
self-regarding  interest  in  every  human  bosom, 
(a  principle  upon  which  the  individual  and  the 
species  depend  for  their  preservation),  and  of 
the  undesirable  influence  which  this  principle 
was  so  apt  to  exercise  upon  human  testimony ; 
judges,- — men  delegated  by  the  sovereign  to  dis- 
pose of  the  fate  of  others  for  whom  they  had 
no  regard,  sometimes  by  punishing  their  of- 
fences, sometimes  by  terminating  their  disputes, 
—  formed  to  themselves,  at  an  early  period, 
this  general  proposition  or  maxim, — No  man 
ought  to  be  a  witness  in  his  own  cause.  It  is 
susceptible  of  more  senses  than  one  :  but  in  no 
sense  would  it  ever  have  gained  footing,  had  it 
not  been  for  the  inditl'erence  of  those  by  whom 
it  was  applied,  to  its  effect  upon  the  feelings  and 
interests  of  those  to  whose  concerns  it  was 
applied.  At  bottom,  in  the  breast  of  the  judge 
by  whom  it  was  first  broached,  it  could  have  had 
no  more  warrantable  origin  (whether  he  were 
or  were  not  aware  of  it)  than  that  of  a  desire  to 
save  his  own  time  and  trouble  :  for,  be  he  who 
he  may,^ — ^let  his  existence  have  occupied  this 
or  that  portion  of  space  and  time, — what  he 
could  not  but  be  conscious  of,  is,  that  in  those 
instances  in  which,  having  a  real  interest  in 
forming  a  right  decision,  he  has  felt  a  real  anx- 
iety to  render  it  conformable  to  the  truth  of  the 
case,  —  in  a  word,  as  often  as,  in  the  character 
of  the  father  or  master  of  a  family,  he  has  been 


really  solicitous  to  come  at  the  truth,  and  the 
whole  truth, — his  conduct  has  never  been  such 
as  this  maxim  prescribes.  Pursue  its  applica- 
tion to  the  daily  concerns  of  a  family,  and 
txtend  it  to  every  family,  you  will  find  it  in- 
compatible with  the  existence  of  the  species 
for  any  considerable  length  of  time. 

Whateverwas  the  real  reason, — the  ostensible 
reason,  the  reason  assigned  to  the  public,  is 
evident  enough:  the  danger  of  deception;  the 
danger  lest  the  judgment  of  the  judge  should 
be  misled,  by  testimony  issuing  from  a  source 
from  which  it  was  so  liable  to  receive  a  direc- 
tion deviating  from  the  path  of  truth,  the  only 
path  that  leads  to  justice. 

In  this  way  the  system  of  exclusion  first 
introduced  itself:  attaching  upon  both  parties  in 
a  cause,  defendant  as  well  as  plaintiff;  but  in 
the  first  instance,  and  with  greatest  eflfect,  upon 
the  plaintiff,  with  whom  every  suit  originates : 
upon  the  testimony  of  the  plaintiff,  considered 
as  protfered  by  himself. 

By  favour  of  the  weakness  of  the  human 
mind,  and  the  indistinctness  and  variability  of 
language, — under  the  influence  of  supervening 
circumstances,  —  maxims  (more  especially 
maxims  ofjurisi)rudence)  have  received  an  exten- 
sion, sometimes  for  the  better,  sometimes  for  the 
worse.  By  the  maxim  of  English  constitutional 
law,  *'  the  king  can  do  no  wrong,"  nothing 
more  was  probably  meant  by  the  first  framer  of 
it,  than  to  express  the  inviolability  of  that  func- 
tionary :  under  favour  of  the  ambiguity  of  the 
sense  attached  to  the  word  can,  some  opposition 
lawyer  of  the  day  took  occasion,  by  a  happy 
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exertion  of  professional  art,  to  graft  upon  that 
manifestation  of  power  a  declaration  of  im- 
potence. Had  lawyercraft  never  exerted  itself 
to  any  worse  purpose,  the  demand  for  these 
pages  would  never  have  existed. 

From  the  observation  of  the  perturbation  that 
would  naturally  manifest  itself  in  the  counte- 
nance of  a  malefactor,  when  questioned  on  the 
subject  of  his  misdeeds,  some  judge  (actuated 
by  misapplied  compassion,  or  possibly  by 
corrupt  partiality,  or  society  in  guilt)  took  oc- 
casion to  desist  from  the  inquiry,  grounding  the 
dereliction,  perhaps,  on  a  new  and  strained 
interpretation  of  the  maxim,  No  man  ought  to 
be  a  witness  in  his  own  cause.  If  the  practice 
originally  rested  on  that  ground,  it  did  not  long 
remain  there;  since  a  fresh  ground  was  made 
for  it  in  the  narrower  and  more  apposite  maxim. 
No  man  is  bound  to  criminate — or  (in  language 
more  rhetorical,  more  delusive,  and  therefore 
better  adapted  to  the  purpose)  to  accuse  — 
himself. 

Be  this  as  it  may ;  the  system  of  exclusions 
came  in  this  way  to  be  extended  to  the  testi- 
mony of  a  defendant,  considered  as  called  for, 
against  his  will,  by  his  adversary  the  plaintiflf, 
or  by  the  judge. 

The  case  thus  far  under  consideration  is  a 
simple  case  :  parties,  at  most  but  two ;  one  on 
a  side.  In  a  suit  of  the  criminal  kind,  insti- 
tuted and  carried  on  by  the  judge  alone,  with- 
out the  intervention  of  any  individual  in  the 
character  of  plaintiff,  the  number  of  the  parties 
is  even  reduced  to  one. 

In  a  case  thus  simple, — so  far  as  exclusion 
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takes  place, — there  can  be  no  room  for  doubt 
(as  far  as  utility,  or  the  semblance  of  it,  is  con- 
cerned) in  which  quarter,  (that  is,  in  which  of 
the  two  maxims  above  mentioned),  the  prohi- 
bition originates.  Is  it  by  the  party  himself 
that  the  judge  is  called  upon  to  receive  his  tes- 
timony ?  Fear  of  deception  is  the  reason  or  the 
pretence,  and  the  maxim  is.  No  man  ought  to 
be  a  witness  in  his  own  cause.  Is  it  by  the 
adverse  party  that  the  judge  is  called  upon  to 
receive,  and  (as  it  is  not  in  the  nature  of  the 
case  that  it  should  be  delivered  willingly)  to 
compel,  the  testimony  ?  Fear  of  vexation  is 
the  reason  or  the  pretence,  and  the  maxim  is. 
No  man  is  bound— or,  No  man  ought  to  be 
boand — to  criminate,  accuse,  or  (to  slide  it  on 
to  non-criminal  cases)  hurt,  harm,  injure,  pre- 
judice, himself. 

But,  for  this  long  time,  causes  have  from 
time  to  time  appeared,  of  a  more  complicated 
texture  :  causes  presenting,  either  on  one  side 
(and  on  either  side),  or  even  on  both  sides, 
parties  in  greater  number:  two,  or  a  number 
indefinitely  greater  ;  but  on  this  occasion,  for 
exemplification,  two  will  serve  as  well  as 
jtwenty. 

Suppose  two  of  each  side  :  what  is  to 
be  done  here?  Apply  the  true  reason,  fear 
>f  deception,  fear  of  vexation ;  you  will  now 
cases  in  which  they  will  not  hold.  No 
matter :  the  maxim  is  framed ;  it  has  attained 
its  full  growth  :  it  has  taken  root  of  itself:  it 
has  become  familiar  to  many  a  tongue,  the 
head  containing  which  saw  no  reason  for  it, 
nor  ever  thought  it  worth  while  to  look  for 
Tie. 
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If  this  be  so,  on  this  ground  then  we  must 
look  for  ^e  origin  of  the  practice  in  one  or 
other  of  the  two  maxims ;  giving  up  the  idea  of 
looking,  for  a  reason,  in.  the  conduct  of. men  to 
whom  it  never  occurred  to  look  for  a  reason  — 
to  look  for  any  thing  beyond  the  .rule. 
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OF  DISGUISED  EXCLUSIONS. 


CHAPTER  I. 

IXCLUSION    OP    EVIDENCE    FOR    WANT    OF 
MULTIPLICITY.     - 

Sect.   I.  ■ —  Impropriety  of  exclusion   on   this 
ground. 

On  the  several  preceding  grounds,  the  im- 
propriety of  the  practice  of  excluding  evidence 
has  been  rendered,  I  am  inclined  to  think, 
sufficiently  apparent :  if  so,  on  the  present 
g^und  it  must  be  much  more  palpable.  In 
those  cases,  a  cause  of  suspicion,  and  for  the 
most  part  not  an  ill-grounded  one,  exists :  and 
the  error  consists  in  employing  exclusion,  where 
watchfulness  alone  would  have  been  the  proper 
remedy.  In  the  present  instance,  not  so  much 
as  the  slightest  cause  of  suspicion  is  so  much 
as  fancied  to  exist ;  and  yet  a  man  is  excluded 
without  mercy.  Excluded ;  and  for  what 
reason  ?  For  this,  and  this  alone ;  that  another 
man,  having  it  in  his  power  to  give  evidence 
pertinent  to  the  case,  is  not  to  be  found. 

When  suspicion  is  the  ground  of  exclusion, 
the  assumption  is,  that  some  men  (/.  «.  all  men 
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belonging  to  any  of  the  suspected  classes)  are 
liars.  Where  want  of  multiplicity  of  evidence 
is  the  ground,  the  assumption  is,  that  all  men, 
all  men  without  exception,  are  in  this  unhappy 
ease.  Take  any  two  men,  men  of  the  most 
trustworthy  complexion,  as  well  in  respect  of 
individual  character  as  in  respect  of  station  in 
life :  take  these  two  men  ;  if  a  demand  for 
their  testimony  happens  to  be  presented  by 
two  different  causes,  they  are  both  of  them 
incorrigible  liars,  and  neither  of  them  ought  to 
be  heard ;  if,  on  the  contrary,  the  like  demand 
happens  to  be  produced  by  one  and  the  same 
cause,  both  of  them  ought  to  be  heard,  both 
these  liars  become  good  witnesses. 

I  have  already  had  occasion  to  remark  the 
incongruity  of  the  law's  taking  upon  itself  to 
know  more,  and  that  in  all  cases,  of  the  degree 
of  credit  due  to  evidence,  than  those  who  have 
the  evidence  before  their  eyes.  Here  the  in- 
congruity is  still  greater.  In  the  case  of  the 
inadmissibility,  the  incapacitation,  the  judge 
or  jury  have  not  formed  any  opinion ;  because 
they  have  not  been  allowed  to  hear  the  grounds 
on  which,  and  on  which  alone,  an  opinion  could 
have  been  formed.  In  the  case  of  the  requisi* 
lion  of  two  witnesses,  they  have  heard  evi- 
dence, and  such  evidence  as  hath  appeared 
satisfactory  to  their  minds.  The  jury  are  satis- 
fied ;  the  judge  is  satisfied ;  the  prosecutor  is 
satisfied ;  the  advisers  of  the  crown  are  satis- 
fied; every  body  who  has  had  any  opportunity 
of  knowing  any  thing  of  the  matter  is  satisfied: 
it  is  in  the  midst  of  all  this  satisfaction,  that  the 
legislator,  who  knows  nothing  about  the  matter, 
who  has  no  possibility  of  knowing  any  thing 
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jibout  the  matter,  chooses  to  remain  unsatisfied. 
He  chooses  rather  to  suppose  that  a  witness, 
whom  he  knows  nothing  about,  is  perjured,  and 
a  jury,  a  judge,  a  set  of  ministers,  whom  he 
knows  as  little  about,  deceived,  than  that  one 
accused  person,  about  whom  he  knows  as  little, 
and  whom  all  these  persons  have  concurred  in 
believing  guilty,  was  really  so. 

In  speaking  of  the  witness,  I  say  perjured: 
and  such  accordingly  is  the  supposition,  and 
the  only  supposition,  proceeded  upon,  in  the 
case  upon  which  this  provision  has  been 
grounded :  for,  as  to  any  particular  danger 
which  the  witness  may  be  supposed  to  be 
under,  of  having  fallen  into  an  involuntary 
mistake,  there  is  nothing  in  any  of  the  cases 
in  which  this  regulation  has  been  ever  applied 
to  warrant  any  such  supposition,  nor  is  the  re- 
gulation ever  supported  on  any  such  ground. 
Such  then  is  the  supposition,  which  the  legis- 
lator chooses  as  the  most  probable ;  that  one 
man,  of  whom  he  knows  nothing,  has  made 
himself  guilty  of  perjury,  —  a  man  whom  all 
who  have  had  the  opportunity  of  knowing  any 
thing  about  him,  concur  in  believing  innocent, 
—  than  that  another  man,  whom  all  who  have 
heard  the  case  concur  in  believing  guilty,  was 
guilty,  of  another  offence. 

Thus  much  as  to  the  impropriety  and  incon- 
sistency of  the  rule.  Next,  as  to  its  mischie- 
vousness:'in  comparison,  as  before,  with  the 
rules  by  which  an  exclusion  is  put  upon  wit- 
nesses of  a  particular  sort.  In  the  latter  case, 
the  witness  or  witnesses,  on  whose  persons  or 
in  whose  presence  a  malefactor  is  allowed  to 
commit  whatever   crimes  or  other  offences  he 
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pleases,  must,  to  give  the  malefactor  the  benefit 
of  the  license,  be  taken  out  of  the  suspected 
classes :  in  the  present  case,  all  individuals, 
without  exception,  are  allowed  to  be  pitched 
upon  as  victims  or  witnesses. 

In  a  particular  state  of  things,  it  is  true,  the 
mischief  is  greater  in  those  cases  than  in  this. 
In  those  cases,  the  number  of  witnesses  in 
whose  presence  the  crime  or  other  offence  is 
allowed  to  be  committed,  is  without  stint:  on 
the  present  ground,  the  number  of  witnesses 
in  whose  presence  it  is  lawful  to  commit  the 
crime  or  other  offence,  extends  not  beyond 
one.  But  the  facility  given  to  delinquency  by 
the  removal  of  the  restriction  in  respect  iouum- 
ber  in  those  cases,  will  scarcely  be  found  to  be 
equal  to  that  which  is  afforded  by  the  removal 
of  all  restrictions  in  respect  of  yu<//((y  in  the 
present  case. 

The  accomplice,  who  is  sufficient  to  enable 
a  man  to  commit  the  crime,  not  being  sufficient 
to  produce,  by  the  testimony  of  his  lips,  his 'con- 
viction of  and  for  such  crime  ;  each  malefactor 
has  thus  a  ticket  of  exemption  to  dispose  of,  in 
favour  of  any  associate  who  may  be  disposed  to 
join  with  him  in  any  forbidden  enterprize. 

Thus  much  as  to  the  effect  of  tise  exclusion, 
in  causes  of  a  penal  nature.  In  regard  to  those 
of  a  non-penal  complexion,  the  effect  is  still 
the  same  in  kind,  varying  only  in  respect  of 
the  importance  of  the  cause.  Following  the 
same  rules,  the  task  of  giving  it  a  separate 
exemplification  under  this  separate  head,  m 
be  dispensed  with. 

Such  is  the  price  paid  for  the  security 
question :    viz.    for   the  difference  in   point 
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danger  between  the  case  where  there  are  two 
witnesses  in  proof  of  guilt,  and  the  case  in 
which  there  is  but  one.  Such  is  the  price 
paid  for  this  security ;  and  after  all,  what  is 
it  worth  ?  In  the  multitude  of  counsellors, 
says  the  proverb,  there  is  safety ;  in  the  multi- 
tude of  witnesses  there  may  be  some  sort  of 
safety,  but  nothing  more  :  it  is  by  weight,  full 
as  much  as  by  tale,  that  witnesses  are  to  be 
judged.  Pondere,  non  numero.  From  numbers, 
(the  particulars  of  the  case  out  of  the  question) 
no  just  conclusion  can  be  formed.  Nothing 
can  be  weaker  than  the  best  security  that  can 
be  derived  from  numbers.  In  many  cases,  a 
single  witness,  by  the  simplicity  and  clearness 
of  his  narrative,  by  the  probability  and  con- 
sistency of  the  incidents  he  relates,  by  their 
agreement  with  other  matters  of  fact  too  no- 
torious to  stand  in  need  of  testimony, — a  single 
witness  (especially  if  situation  and  character 
be  taken  into  account)  will  be  enough  to  stamp 
conviction  on  the  most  reluctant  mind.  In 
other  instances,  a  cloud  of  witnesses,  though 
all  were  to  the  same  fact,  will  be  found  wanting 
in  the  balance.  There  is  no  man,  conversant 
with  the  business  of  the  bar,  whose  experience 
has  not  presented  him  with  instances  of  dozens 
of  witnesses  opposed  to  each  other  in  the  same 
cause,  line  against  line,  and  whose  testimony 
hag  been  of  such  a  nature,  that  (howsoever  it 
may  have  been  in  regard  to  mendacity)  false- 
hood must  have  been  on  one  side  or  the  other. 
Naval  trials  are  pregnant  with  instances  io  favour 
of  this  remark.  According  to  Hume,  on  the  sub- 
ject of  an  engagement  between  Blake  and  Tromp, 
the  unanimous  testimony  of  the  English  ca^ains 
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was  contradicted  by  the  unanimous  testimony 
of  the  Dutch.  Let  any  man  read  the  trials  of 
Keppel,  Palliser,  or  Molloy,  and  then  say 
whether  security  resides  in  numbers. 

Let  me  not  be  mistaken.  I  do  not  mean 
to  insinuate  (it  would  be  absurdity  to  insinu- 
ate) that  the  requisition  of  a  second  witness 
adds  nothing  to  the  security  against  perjury. 
No  doubt  but  that,  the  greater  the  number  of 
witnesses  you  require,  the  greater  the  security 
against  perjury.  All  I  contend  for  is,  that  that 
security,  (be  it  greater  or  less),  is  not  so  neces- 
sary as  that  you  should  pay  so  great  a  price  for 
it,  as  you  do  pay,  and  must  pay,  by  the  license 
you  thereby  grant  to  commit  the  crime  in  the 
presence  and  with  the  aid  of  any  one. 

**  Reason,"  says  Montesquieu,*  **  requires  two 
witnesses  :  because  a  witness  who  affirms,  and 
a  party  accused  who  denies,  make  assertion 
against  assertion,  and  it  requires  a  third  to 
turn  the  scale."  This,  by  way  of  proof  of  the 
proposition  immediately  preceding:  "The  laws 
which  cause  a  man  to  perish  upon  the  depo-- 
sition  of  a  single  witness,  are  fatal  to  liberty." 
This  observation,  short  as  it  is,  teems  with 
errors. 

1.  The  equality  maintained  turns  upon  this 
supposition,  and  no  other,  viz.  that  it  is  as 
unlikely  that  a  person  accused,  being  guilty, 
should  aver  himself  to  be  innocent,  as  that, 
a  party  accused  being  innocent,  an  accuser 
should  aver  him  to  be  guilty :  in  other  words, 
that  it  is  as  likely  a  man  should  violate  truth 
for  the  purpose  of  injuring  an  innocent  person. 


*  Esprit  des  Loix,  liv.  xi.  c.  3. 
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as  for  the  purpose  of  saving  himself.  Such  is 
the  supposition ;  but  surely  nothing  can  be 
more  ill-grounded.  The  assertion  of  the  wit- 
ness amounts  to  something ;  the  denial  of  the 
accused  amounts  to  almost  nothing:  for  he 
speaks  under  the  terror  of  the  law,  which  de- 
votes him  to  certain  punishment,  in  the  event 
of  his  not  denying. 

2.  Another  error  is,  the  supposing  that  any  ra- 
tional conclusion  can  be  drawn  from  the  mere 
circumstance  of  number,  as  between  accusers 
and  defendants,  without  taking  into  the  account 
the  particular  circumstances  of  each  case.*         M 

3.  A   third    incongruity  is,  the  confounding " 
the  case  of  witnesses  with  that  of  judges:  for 
though   witnesses   are  the   persons  he   speaks 
of,  tlie  situation  he  places  them  in  is  that  of_ 
judges,  t 


•  It  is  on  the  same  ridiculous  plea,  that  the  testimony  of  a 
single  witness  has  been  determined  in  English  law  to  be  in- 
sufficient to  ground  a  conviction  tor  perjury  :  "  because,"  we 
are  told,  **  ^ere  would  only  be  one  oath  against  another."] 
Irrefragable  logic  this,  if  all  oaths  be  exactly  of  equal  value,! 
no  matter  what  may  be  the  character  of  the  swearer,  and  to] 
the  action  of  what  interests  he  may  be  exposed.     It  is  on  thol 
same  ground,  that  no  decree  can  be  made,  in  equity,  on  th*| 
oath  of  one  witness,  against  the  defendant's  answer  on  oath. 
(See  the  following  section.) — Editor. 

t  "  Lea  loix  qui  font  perir  un  homme  sur  la  deposition  d*un 
wul  temoin,  sont  falales  i  la  liberie.      La  raison  en  exige 
deux,  parce  qu'un  temoin  qui  affirme  et  un  accuse  qui  nie, 
font  un  portage,  et  il  faut  un  tiers  pour  le  vuider." — Esp.  desj 
Loix,  liv.  xi.  ch.  3. 

I  have  made  the  best  sense  of  the  passage  I  could ;  but 
make  any,  it  was  necessary  to  depart  from  the  expression; 
for  the  expression  is  as  confused  as  the  opinion  is  ill-grounded 

Voiding,  emptying  a  division,  may  be  goi»d  French,  and 
suppose  is,  since  it  is   Montesquieu's ;  but  the  image  would 
be  an  incongruous  and  ill- constructed  one  in  any  language. 
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4.  A  fourth  incongruity  is,  the  makiug  up  the 
proposition  and  the  demonstration  in  such  a 
manner  as  not  to  fit  one  another  in  point  of 
extent ;  in  consequence  of  which  want  of  just 
coincidence,  nothing  can  be  concluded.  The 
case  necessarily  supposed,  extends  over  no 
more  than  one  of  the  two  divisions  into  which 
the  field  of  law  is  divided,  viz.  the  criminal  : 
and  the  reason  is  one  that  applies  to  civil  as 
well  as  to  criminal,  though  it  appears  not  that 
Montesquieu  was  aware  of  the  application. 

The  occasion  to  which  his  view  seems  to 
have  been  confined,  the  only  occasion  specified, 
is  still  narrower :  that  subdivision  of  the  cri- 
minal law,  which  concerns  offences  that  have 
been  punished  with  the  punishment  of  death. 

ifie  might  have  been  right  in  saying  that  laws 
which  cause  a  man  to  perish  upon  the  evidence 
of  a  single  witness,  are  fatal  to  liberty;  and  yet 

inot  right,  if  he  were  to  extend  the  same  obser- 
Tation   to   cases  in   which  death  was  not  in- 

^eluded  in  the  punishment. 

The  expression  cause  to  ptrish — -font  pSrir — 
would  of  itself  be  sufficient  to  ease  the  case 
of  the  weight   of  Montesquieu's   authority,   if 

•  authority  were  capable  of  weighing  against 
reason.  It  alludes,  to  all  appearance,  to  the 
practice  of  the   Roman   law,  (the  law  under 

The  division,  be  it  what  it  will,  may  be  terminmtcd :  tut  bow 
a  difision  can  be  emptied,  seems  not  very  easy  to  conceive. 
The  sort  of  division  to  which  the  phrase  seems  to  bear  allu- 
sion, is  a  dtvision  in  the  number  of  persons  (judges  for  in- 
stance) having  a  woicf,  as  the  phrase  is,  meaning  a  to/e,  in 
any  assembly  invested  with  the  form  of  a  body  corporate. 
This  supposes  the  two  assertions  to  stand  on  equal  ground, 
like  the  oDinions  of  two  fellow  judges ;  but  the  case,  we  have 
seen,  is  otherwise. 
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conviction,  and  thence  in  capital  cases  death, 
a  necessary  consequence  of  the  adverse  depo- 
sition of  two  witnesses,  —  leaving  no  option  to 
the  judge. 

Another  circumstance  that  contributes  to 
lighten  the  case  of  the  weight  of  his  authority, 
is,  that  the  trials  to  which  alone  he  had  been 
used,  and  which  alone  he  can  be  understood  to 
have  had  in  view,  were  trials  in  the  judge's 
closet,  without  a  jury,  and  on  which  cross- 
examination  on  the  part  of  the  accused  was 
but  imperfectly  allowed,  cross-examination  by 
his  counsel  not  allowed. 

'*  Fatal  to  liberty  ?"  What  means  liberty  1 
What  can  be  concluded  from  a  proposition,  one 
of  the  terms  of  which  is  so  vague  ?  What  my 
own  meaning  is,  I  know  ;  and  I  hope  the  reader 
knows  it  too.  Security  is  the  political  blessing 
1  have  in  view  :  security  as  against  malefac- 
tors, on  one  hand ;  security  as  against  the 
instruments  of  government,  on  the  other.  Secu- 
rity, in  both  these  branches  of  it,  is  the  benefit, 
the  making  due  provision  for  which,  in  the  case 
in  question,  is  the  object  of  these  inquiries. 

Where  two  witnesses  have  been  required, 
the  principle  of  determination  is  obvious  enough  : 
it  has  been  the  fear  of  giving  birth  to  the  con- 
viction and  punishment  of  innocent  persons,  if 
in  each  case  the  testimony  of  a  single  witness 
were  held  suflficicnt.  Engrossed  by  the  view 
of  this  danger,  the  attention  has  overlooked  the 
so  much  greater  danger  on  tlie  other  side. 

For  a  single  witness  to  produce  by  his  tes- 
timony the  conviction  of  an  innocent  person,  it 
i»  not  sufficient  that  false  testimony  on  the  side 
of  conviction  should  have  been  given,  it  must 
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also  have  obtained  credit  with  the  judge ;  it 
must  have  produced  in  his  mind  a  degree  of 
persuasion,  of  sutHcient  strength  lor  the  purpose. 

But,  even  among^  the  vilest  of  malefactors.  I 
have  already  had  occasion  to  state,  nothing  is 
more  uncommon  than  false  testimony  on  the 
inculpative  side. 

What  the  argument  supposes  is,  that  false- 
hood will  prevail  over  truth  :  falsehood  on  the 
inculpative  side,  over  truth  on  the  exculpative. 

The  giving  security  to  the  innocent,  is  the 
object  and  tinal  cause  of  this  ill-considered 
scruple.  Of  what  description  of  the  innocent  ? 
Of  those,  and  those  alone,  to  whom,  by  false 
testimony,  it  might  happen  to  be  subjected  to 
prosecution  in  a  court  of  justice.  On  the  other 
hand,  those  to  whom,  in  consequence  of  the 
license  granted  by  this  same  rule,  it  might 
happen,  and  (if  the  rule  were  universally 
known}  could  not  but  happen,  to  suffer  the 
same  or  worse  punishment  at  the  hands  of  male- 
factors, are  altogether  overlooked.  The  inno- 
cent who  scarcely  present  themselves  by  so 
much  as  scores  or  dozens,  engross  the  whole 
attention,  and  pass  for  the  whole  world.  The 
innocent  who  ought  to  have  presented  them- 
selves by  millions,  are  overlooked,  and  left  out 
of  the  account. 

It  is  to  this  ill-considered  scruple,  that  the 
European  nations  have  been  indebted  for  the 
use  of  what  is  technically  called  torture;  I 
mean  in  the  most  usual,  and  most  exceptionable, 
ajiplication  of  it.  The  testimony  of  a  single 
witness  was  not  sufficient  for  tlie  conviction  of 
a  defendant;  but,  in  a  case  capitally  punished, 
it  was  sufficient  to  warrant  the  applying  torture 
to  him,  for  the  purpose  of  compelling  a  co 
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sion.  Combined  with  this  tremendous  exercise 
>f  severity,  what  then  was  the  effect  of  this 
dse  tenderness?  In  some  cases,  to  produce, 
by  dint  of  terror,  a  not  very  satisfactory  con- 
fession :  in  other  cases,  to  add  to  the  regular 
punishment  this  accidental  and  unnecessary 
torment :  in  here  and  there  an  instance,  to 
enable  a  guilty  man,  by  patience  under  tor- 
ment, to  escape  death,  the  ultimate  punish- 
ment, in  cases  in  which  he  would  have  been 
ibjected  to  it  under  the  English  mode  of  pro- 
cedure. 

Under  the  best  system  of  jurisprudence,  it 
must  happen  now  and  then,  though  under  the 
worst  I  believe  it  to  be  extremely  rare,  that  a 
man  completely  innocent  shall  sutfer  as  for 
capital  crime-  In  these  deplorable  cases, 
under  the  English  system,  which  admits  the 
grounding  conviction  on  a  single  witness,  the 
innocent  victim  will  suffer  the  instantaneous 
md  in  a  manner  insensible  infliction,  and  no 
lore.  Under  the  general  law  of  the  continent, 
herever  the  application  above  spoken  of  under 
le  name  of  torture  was  in  use,  the  unhappy 
inocent  would  suffer  death  in  whatever  was 
its  prescribed  form,  but  with  the  previous  ad- 
dition of  a  state  of  torment  more  terrible  than 
twenty  deaths;  unless,  to  free  himself  from  it, 
he  could  succeed  in  inventing  a  credible,  though 
false,  narrative  of  guilt. 

In  the  complication  and  intricacy  of  the  dis- 
mssions,  of  which  a  rule  requiring  a  multi- 
plicity of  evidence  will  naturally  (not  to  say 
necessarily) be  pregnant: — in  this,  though  com- 
paratively a  minor  inconvenience,  will  be  found 
a  certain  degree  of  force.     Assuming  that  a 
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multiplicity  of  evidence  is  necessary,  how  is  it 
that  it  must  or  may  be  composed  ?  Say  that 
there  must  be  at  least  two  witnesses ;  the  diffi- 
culty is,  in  appearance  at  least,  in  a  consider- 
able degree  obviated.  Happy  would  it  be  for 
the  interests  of  truth  and  justice,  if  the  task  of 
decision  were  attended  with  no  other  diffi- 
culty than  that  which  attends  the  distinguish- 
ing of  two  individuals  from  one.  But,  where 
nature  has  made  not  an  atom  of  difficulty, 
lawyers  will  make  a  mountain ;  where  common 
sense  would  not  find  a  speck  to  disturb  the 
clearness  of  the  case,  science  (I  mean  always 
jurisprudential  science)  will  find  means  to  raise 
a  cloud.  Two  witnesses  : — good  :  but  to  what 
fact?  If  one  of  them  be  to  the  principal  fact, 
may  not  another  be  to  an  evidentiary  fact, — hig 
testimony  constituting  a  presumption,  in  the 
language  of  the  Romanists  ?  Or,  in  fine,  in  con- 
sideration of  the  number,  might  not  two  pre- 
sumptions (since  there  are  two  of  them)  suffice? 
Then  comes  in  the  question,  though  in  lan- 
guage much  less  clear, — what,  in  all  cases,  and 
in  the  case  in  hand,  is  the  principal  fact ;  what 
an  evidentiary  fact. 

Two  witnesses  again: — good.  But  in  what 
shape  must,  or  may,  their  evidence  be  exhi- 
bited? If  one  be  a  witness,  examined  as  such, 
in  the  regular  judicial  mode,  may  not  the  place 
of  the  other  be  supplied  by  a  lot  of  written 
evidence?  especially  if  it  be  of  a  nature  so 
superiorly  trustworthy  as  those  several  species 
of  >vritten  evidence  which  come  under  the 
head  of  preappointed  evidence  —  a  deed,  an 
entry  in  a  register,  a  judicial  record  of  any 
kind.     Or,  again, — considering  how  g^-eat  the 
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security  for  trustworthiness  derivable  from 
number, — may  not  one  of  the  two  pieces  of  evi- 
dence be  of  soaie  one,  or  of  any  one,  of  the 
species  of  inferior  evidence  which  have  been 
brought  together  under  the  general  denomina- 
tion o(  makeshift  evidence?  Or,  —  if  one  such 
piece  of  inferior  evidence,  added  to  the  regularly 
extracted  testimony  of  an  unexceptionable  wit- 
ness, be  not  sufficient, — may  not  the  deficiency 
be  supplied  by  two  or  three,  or  any  and  what 
greater  number,  of  these  inferior  evidences,  and 
of  any  and  what  sort  or  sorts  ?  And,  in  short, 
if  the  number  of  these  lighter  and  make-weight 
evidences  be  to  a  certain  (and  what)  degree 
ooQsiderable,  may  not  their  abundance  super- 
sede altogether  the  necessity  of  a  lot  of  heavier 
evidence  ? 

A  piece  of  written  evidence  again  — say  a 
conyeyance  bipartite,  to  which  there  is  a 
grantor  and  a  grantee,  with  or  without  one  or 
more  attesting  witnesses.  The  evidence  pre- 
(s^nted  by  this  instrument,  is  it  the  evidence  of 
one  witness  only,  or  of  more  ?  and  how  many 
more?  All  these  difficulties,  with  abundance 
more,-  may  be  started  (as  some  of  them  have 
been  started)  from  the  rule  laying  down  the 
necessity  of  two  witnesses :  and  in  any,  or  at 
least  in  some,  of  these  ways,  may  the  number 
required  have  been  made  up,  without  any  vio- 
lence to  common  sense. 

All  these  reasonable  modes  of  splitting  hairs 
have  not  yet  sufficed  to  exercise  the  industry 
of  lawyers.  Not  content  with  splitting  hairs, 
they  have  proceeded  to  split  men  :  out  of  one 
and  the  same  man,  they  have  made  two  wit* 
nenea. 
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When  one  man  of  law  has  laid  down  a  foolish 
rule,  an  ill-considered  and  palpably  pernicious 
rule  ;  his  successor,  not  to  fall  into  the  sin  of 
the  sons  of  Noah,  and  uncover  a  father's  naked- 
ness, makes  his  obeisance  to  the  rule,  throws  a 
cloak  over  it,  makes  a  leak  in  it,  and,  accord- 
ing to  the  measure  of  his  dexterity,  draws  out 
the  force  and  etiicacy  of  it.  We  shall  see  pre- 
sently, when  we  come  to  speak  of  the  Roman 
law,  to  what  a  degree  of  rehnement  this  policy 
has  been  pursued  in  the  present  instance. 

Such,  then,  is  the  precept  which  excludes 
one  witness  for  the  want  of  other  witnesses : 
impropriety,  inconsistency,  niischievousness, 
are  the  qualities  which  characterize  it.  Ex- 
ceptions, however,  in  appearance  at  least,  are 
not  altogether  wanting  to  the  mischievousness 
of  it. 

1.  One  is  the  case  where,  from  the  nature 
of  things,  witnesses,  principal  witnesses,  in 
numbers,  cannot  have  been  wanting.  The 
scene,  for  example,  in  a  spot  where  individuals 
cannot  but  have  been  collected  in  multitudes : 
a  place  of  worship,  a  theatre,  a  market-place  in 
market-time,  a  fair,  a  barrack,  a  dock-yard,  a 
parade.  In  such  a  state  of  things,  what  harm^ 
it  may  be  asked,  can  result  from  the  requisition 
of  two,  or  even  of  three  witnesses?  I  answer: 
Seldom  any  harm ;  but  never  any  advantage. 

The  case  in  which  the  restriction  would  be 
proposed,  will  naturally  be  rather  a  penal  than 
a  non-penal  one:  quarrel,  smuggling,  embez- 
zlement, sedition,  riot :  the  side  to  which  the 
restriction  is  applied  will  as  naturally  be  that 
of  the  plaintiff;  the  object,  real  or  pretended, 
will  be  the  security  of  innocence ;  the  preser- 
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vation  of  obnoxious  innocence  from  the  enter- 
prizes  of  oppressive  power.  Bui  if,  on  the 
supposition  of  guiltiness,  the  facility  of  finding 
witnesses  qualified  to  make  proof  of  the  affirma- 
tive is  so  great ;  on  the  other  liand,  on  the 
supposition  of  non-guiltiness,  the  facility  of 
finding  witnesses  qualified  to  make  proof  of  the 
negative,  will  at  least  be  equally  so.  The  con- 
sequence is,  —  granting  the  exclusion  to  be 
harmless,  it  will  still  be  useless. 

Not  that  it  always  will  be  harmless;  the 
publicity  of  the  place  does  not  necessarily  sup- 
pose the  publicity  of  the  act.  A  secret  blow 
or  wound  may  be  given,  a  secret  word  of  insult 
or  conspiracy  whispered,  a  secret  act  of  pil- 
fering committed  or  attempted,  as  well  in  the 
most  crowded  apartment  as  in  the  wildest  de- 
sert :  in  some  instances,  the  closeness  and 
bustle  of  the  throng  will  even  be  favourable  to 
secrecy. 

Another  observation.  The  multiplicity  of 
pcrcipiait  witnesses,  how  great  soever,  is  not 
always  sufficient  to  secure  so  much  as  a  single 
deposifig  witness :  still  less  any  greater  number. 
Let  ten  persons  have  seen  what  passed,  if  they 
be  all  of  them  ill  disposed  to  the  plaintitF's  side, 
or  well  disposed  to  that  of  the  defendant,  it 
may  happen  that  none  shall  have  given  spon- 
taneous information  to  the  plaintiff*;  none  but 
what,  on  being  questioned  with  a  view  to  pro- 
secution, and  before  the  commencement  of  pro- 
se-cution,  and  consequently  without  those  secu-^ 
rities  for  veracity  which  are  afforded  by  exa- 
mination coram  judicCy  may  have  given  an 
account  purposely  false ;  although  the  same 
persons,  if  examined  upon  oath,  and  under  the 
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control  of  the  concomitant  securities,  would  not 
go  the  length  of  seeking  to  accomplish  their 
wishes  by  perjurious  evidence, 

2,  Another  seeming  exception  may  be  coni- 
poBcd  of  the  cases  in  which  it  may  appear  that 
the  mischief  of  the  (jftence  depends  (if  not  alto- 
gether, at  least  in  a  considerable  degree)  on  the 
number  of  the  persons  present  at  the  commission 
of  it.  Such  are  those  in  which  the  mischief  con- 
sists in  the  wound  given  to  the  psychological 
sensibilities  of  the  persons  present,  by  acU  or 
discourses  offensive  to  their  affections  or  their 
taste :  acts  or  discourses  savouring  of  indecency: 
discourses  expressive  of  contempt  for  any  of  tfie 
objects  of  their  worship  or  res|)ect :  for  the 
established  religion,  for  the  established  govern- 
ment, and,  in  particular,  for  the  jjerson  of  the 
<;hief  magistrate,  where  there  is  one,  especially 
if  invested  with  the  rank  of  royalty.  The  greater 
the  number  of  the  persons  present  on  any  such 
occasion,  the  greater  the  danger  of  mischief,  in 
each  of  two  opposite  ways,  if,  in  the  company 
in  question,  there  be  any  to  whom  the  ob^ 
noxious  exhibition,  or  the  discourse,  is  offen- 
sive, the  mischief  of  the  act  respects  the  present 
pain  of  which  it  is  productive.  If  there  be  any 
by  whom  it  is  regarded  with  complacency,  it 
becomes  mischievous  on  another  account:  on 
account  of  the  danger  lest,  by  the  spread  of 
the  same  obnoxious  practice  or  sentiment,  the 
shock  given  to  men's  feelings  may  become  more 
and  more  extensive. 

By  requiring  that,  in  support  of  a  prosecu- 
tion of  this  sort,  there  shall  be  two  witnesses  at 
least,  or  three  witnesses  at  least,  provision  (it 
may  appear)  is  made,  that,  for  the  act  to  be 
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converted  into  a  punishable  offence,  there  shall 
have  been  present  at  the  commission  of  it  at 
least  that  number  of  persons. 

That,  among  the  effects  of  an  arrangement  of 
this  sort,  may  occasionally  be  found  that  of 
operating  as  a  check  to  over- industrious  anti- 
pathies, and  that  check  a  salutary  one,  is  not 
to  be  denied.  But  that  this  is  the  most  proper 
mode  of  applying  such  a  check,  cannot  be  ad- 
mitted. If  a  regard  for  the  liberty  of  private 
intercourse  forbids  the  treating  the  act  on  the 
footing  of  an  offence,  unless  a  certain  number 
of  persons  be  present  at  the  commission  of  it, 
the  direct  and  proper  mode  is  to  say  so  at  once: 
to  word  the  condition  in  such  a  manner  as  to 
apply  it,  not  to  the  number  of  persons  appear- 
ing in  the  character  of  deposing  witnesses,  but 
to  the  number  of  persons  existing  at  the  time, 
iu  the  character  of  percipient  witnesses. 

A  consideration  which  there  has  already 
been  occasion  to  bring  to  view,  is,  that  amidst 
any  abundance  of  persons  present  in  the  cha- 
racter of  percipient  witnesses,  there  may  be  a 
scarcity,  or  even  an  absolute  want,  of  deposing 
witnesses :  the  two  characters  are  therefore, 
by  no  means,  either  identical  or  convertible. 
Another  consideration  is,  that,  unless  the  ob- 
jection be  obviated  by  a  special  provision,  the 
function  of  a  deposing  witness  may  be  per- 
formed by  a  person  who  was  not  a  percipient 
witness, —  who  was  not  present  at  the  commis- 
sion of  the  offence :  as  where  the  evidence 
stands  in  the  relation  of  a  discourse  of  the  con- 
fessorial  kind,  held  by  the  party  accused;  or 
where,  in  any  other  shape,  it  wears  the  charac- 
ter of  circumstantial  evidence. 


480 


EXCLUSION. 


From  an  institution  improper  in  the  maiD^ 
useful  results  may  flow  by  accident.  That,  in 
this  way,  occasional  good  may  result  from  the 
species  of  exclusion  here  contended  against,  is 
not  to  be  denied.  In  this  way,  tlie  mischie- 
vousncss  of  it  may  now  and  then  receive  occa- 
sional palliation.  Thus  much  may  be  said,  but 
this  is  all  that  ever  can  be  said,  in  favour  of  it. 

In  this  way,  as  in  every  other,  the  effect  of 
an  institution  putting  exclusion  upon  evidence 
upon  the  plaintilf's  side,  is,  to  ener\  ate  the  sub- 
stantive law  to  which  it  applies.  So  far  as  the 
substantive  law  is  bad,  so  far  (according  to  an 
observation  we  found  occasion  to  make  in  a 
former  instance)  any  such  debilitating-  institu- 
tion, in  the  line  of  adjective  law,  may  be  of 
service.  So  far,  therefore,  as  it  may  be  pos- 
sible to  confine  the  drag,  the  adjective  incum- 
brance, to  a  perniciously  active  law,  so  far  that 
which  is  in  general  a  nuisance  may  have  a  par- 
ticular use.  Amidst  the  pulling  and  hauling 
so  frequently  exemplified  in  legislative  bodies, 
it  not  unfrequently  happens,  that  a  party  which 
has  not  power  enough  to  stop  the  wheel  alto- 
gether, finds  means  in  this  way  to  attach  a 
drag  to  it.  But  tlie  very  circumstance  that 
constitutes  the  utility  of  the  institution  in  these 
particular  cases,  is  its  niischievousness  in  all 
others.  The  proper  remedy  is,  not  ihe  esta- 
blishment of  the  bad  adjective  law,  but  the 
abolition  of  the  bad  substantive  law. 

In  the  case  of  capital  punishment,  but  in  that 
alone,  the  Mosaic  law  recpiires  two  witnesses. 
From  that  source,  perhaps,  was  derived  t\)B 
European  rule :  I  should  look  upon  this  pro- 
vision as  a  great  improvement,  if  introduced  in 
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£ngland.  Why  ?  Not  as  deeming  the  requi- 
sition of  two  witnesses  a  proper  one,  but  as 
deeming  the  punishment  of  death  an  improper 
ponishment.  To  authorize  such  punishment, 
if  three  witnesses  were  made  requisite,  so  much 
the  better:  if  three  dozen,  better  still. 

But,  from  the  necessity  of  two  witnesses,  to 
authorize  the  infliction  of  death  in  the  charac- 
ter of  a  punishment,  what  follows?  Not  that, 
in  case  of  one  witness,  and  but  one,  acquittal 
should  take  place ;  but  that  some  other  punish- 
ment should  take  place,  different  from,  and 
thereby  inferior  to,  capital. 


Sect.  II. — Aberrations  of  Roman  and  English 
law  in  this  respect. 

Iv  the  Roman  law,  two  witnesses  are  pro- 
nounced indispensable.  In  the  penal  branch 
(the  higher  part  at  least),  what  followed  ?  Tor- 
ture. By  fewer  than  two  witnesses,  a  man  was 
not  to  be  consigned  to  death ;  but  by  a  single 
witness  he  might  at  all  times  be  consigned  to 
worse  than  death.  If,  then,  being  guilty,  he 
had  it  in  his  power  to  relate  and  circumstan- 
tiate a  guilty  act,  at  any  time,  if  he  thought  fit, 
he  might,  at  the  price  of  future  suffering,  re- 
lease himself  from  present  torments.  But  if,  not 
being  guilty,  and  in  consequence  not  having  it 
in  his  power  to  circumstantiate  the  guilty  act, 
he  had  it  not  in  his  power  to  release  himself  at 
that  price,  he  was  to  suffer  on  r  perishing  or 
not  perishing,  under  or  in  consequence  of  the 
infliction,  as  it  might  happen. 

Upon  the  face  of  it,  and  probably  enough  in 
the    intention    of  the   framers,    the   object  of 
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this  institution  was  the  protection  of  innocence. 
The  protection  of  guilt,  and  the  ag^avation  of 
the  pressure  upon  innocence,  was  the  real  fruit 
of  it. 

In  the  non-penal  branch,  the  experienced 
mischievousness  of  the  rule  forced  men  upon 
another  shift,  of  which,  if  the  mischievousness 
be  not  so  serious,  the  absurdity  is  more  glaring. 
I  mean  the  contrivance  already  hinted  at, — the 
operation  of  splitting  one  man  into  two  wit- 
nesses. Proposing  to  himself  to  make  a  cus- 
tomer, or  non-customer,  pay  fur  what  he  hixs  had, 
or  not  had, — a  shopkeeper  makes,  in  his  own 
books,  an  entry  of  the  delivery  of  the  goods 
accordingly,  and  by  this  entry  he  makes  himself 
one  witness.  A  suit  is  then  instituted  by  him- 
self, against  the  supposed  customer,  for  the 
value  of  the  goods  :  he  now  takes  an  oath  in  a 
prescribed  form,  swearing  to  the  justness  of  the 
supposed  debt,  and  by  this  oath  he  coins  him- 
self into  a  second  witness,  the  second  witness 
which  the  law  reauires.  By  the  same  rule,  if 
three  had  been  the  requisite  complement  of 
witnesses,  two  such  oaths  might  liave  com- 
pleted it ;  if  four  witnesses,  three  oaths ;  and 
soon.  With  a  splitting-mill  of  such  power  at 
his  command,  a  man  need  never  be  at  a  loss  for 
witnesses. 

In  every  cause,  the  plaintiff,  to  gain  it,  mi 
make  full  proof  {probatio  plena).  The  trad< 
man's  books  make  half  a  full  proof  {probatio 
irmtp/nta) :  his  oath,  as  above  (his  suppletory 
oath^  it  is  called),  makes  the  other  half.*  Six- 
teen paragraphs  before,  in  the  book  of  authority. 
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from  which,  for  reference  sake,  the  instance 
has  been  taken,  the  reader  has  been  assured 
(and  that  without  exception,  and  in  the  most 
pointed  terms),  that  a  half-full  proof,  though 
composed  of  the  testimony,  regularly  extracted, 
of  a  disinterested  witness,  of  the  most  illus- 
trious and  consequently  trustworthy  class, 
goes  absolutely  for  nothing.* 

From  this  inexhaustible  source  of  inconsist- 
ency and  injustice,  the  English  law,  the  juris- 
prudential branch  of  it  at  least,  is  free.  I  say 
the  jurisprudential  part :  for,  on  this  and  that 
occasion,  the  legislator  has  interposed,  and  re- 
quired two  witnesses. 

From  the  first  of  Edward  VI.  to  the  thirty- 
first  of  the  late  reign  inclusive,  seventy-four 
exemplifications  of  this  unwarranted  and  per- 
fectly inconsistent  scrupulosity  may  be  counted. 

If  any  thing  like  principle  or  reason  for  the 
distinction  were  looked  for  in  this  catalogue, 
the  search  would  be  in  vain.  If,  in  this  or  that 
instance,  a  seeming  reason,  of  the  nature  of 
those  above  displayed  and  refuted,  glimmers 
through  the  cloud,  at  the  next  step  the  light' 
deserts  us  altogether.  In  several  instances, 
cases  naturally  more  sparing  of  evidence  than 
any  others  present  themselves  as  having  been' 
selected  for  the  requisition  of  this  super- 
fluity of  evidence  ;  as  if  for  the  express  purpose 


•  **  Jaris  interpretes  probationem  in  plenam  et  minus  plenani, 
let  banc  Hemm  in  semipleni  majorem  et  5emiplen4  minorem, 
diapescunt.  QuamvisTerius  sit  ex  juris  Roraani  princtptis,uuiiui] 
testimonium  plane  non  admittendum  esse,  licet  prcEcIaro  curiae; 
honore  prwfulgeat :  adcoque  non  metiorem  esse  conditionem 
eju*  qui  senniplen^,  qukm  ejus  qui  nihil,  probavit." — Heinecc. 
iv.  118. 
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of  exposing  the  substantive  law  to  derision. 
Poaching,  smuggling,  gaming,  nocturnal  de- 
struction, forgery,  bribery,  and  extortion,  are  of 
the  number.  Bribery  has,  in  this  way,  received 
the  protection  of  the  law  on  three  several  occa- 
sions :  and  on  these  occasions  so  effectually 
has  the  cankerworm  eaten  out  the  substance  of 
the  law,  that  it  is  difficult  to  say  by  what 
means  the  corrupter  or  the  corrupted,  the  giver 
or  taker  of  the  bribe,  can  possibly  be  convicted, 
unless  they  were  to  join  in  laying  in  a  stock  of 
evidence  for  the  purpose,  ambitious  of  martyr- 
dom in  so  honourable  a  cause. 

Consistency,  or  any  steadier  principle  than 
the  passion  of  the  iodividual  and  the  moment, 
not  being  to  be  found  in  any  part  of  the  existing 
chaos ;  it  were  in  vain  to  look  for  any  such 
treasures  amidst  the  scraps  of  legislation  tacked 
together  by  so  casual  a  tie.  The  sphinx  would 
have  broken  her  neck  a  hundred  times  over, 
before  she  had  discovered  why,  for  convicting  a 
man  of  abusing,  insulting,  or  obstructing  a  set 
of  half-yearly  officers,  composing  what  is  called 
a  jury  of  annoyance,*  it  should  require  double 
the  quantity  of  evidence  in  Westminster,  to 
what  it  would  require  on  the  inside  of  Temple 
Bar,  or  on  the  other  side  of  the  Thames.  This 
for  one:  but  the  same  narrowness  and  the  same 
shallowness  may  be  seen  in  all  the  other 
seventy-three  instances. 

By  the  single  testimony  of  a  self-acknow- 
ledged malefactor,  of  a  character  stained  with 
the  blackest  infamy,  swearing  to  save  his  life, 
and  put  money  into  his  pocket,  any  man,  with- 
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out  exception,  may  be  consigned  to  capital 
punishment.  And  with  this  case  every  day 
repeating  itself  before  his  eyes,  shall  a  legis- 
lator, when  a  fresh  patch  comes  to  be  put  upon 
the  motley  tissue,  stand  up  in  his  place  and 
say,  Nay,  but  upon  this  occasion  justice  and 
humanity  call  upon  us  to  require  two  wit- 
nesses ? 

Among  the  cases  in  which,  under  English 
law,  two  witnesses  are  required  to  support  a 
conviction,  is  that  of  high  treason. 

If,  in  some  ancient  book  of  travels  in  some 
such  country  as  Monomotapa,  or  among  the 
Amazons  or  Topinambous,  we  were  to  read  of 
a  people  who  -were  governed  by  a  king,  but 
among  whom  it  was  lawful  for  any  man  at  any 
time  to  kill  the  king,  provided  no  more  than 
one  person  were  privy  to  the  fact,  or  in  the 
company  of  any  number  of  persons,  being  per- 
sons of  certain  descriptions, — we  should  be  apt 
to  reject  it  at  once  as  fabulous,  and  fabulous  to  a 
degree  of  extravagance.  Were  a  poet  to  corae 
out  with  a  play,  in  which  the  plot  turned  upon 
the  supposition  of  such  a  law,  we  should  turn 
aside  from  it,  as  grounded  on  an  improbability 
too  glaring  even  for  fable.  We  should  rank  it 
with  the  story  of  that  monarchy  which  held  out 
the  highest  of  rewards  for  the  successive  assas- 
sination of  every  monarch  that  sat  upon  the 
throne,  by  bestowing  the  throne  itself  upon  the 
assassin  for  his  reward.  Human  blindness  has 
not  yet,  since  the  Saxon  times,  gone  so  far  as 
to  offer  a  secure  reward,  together  with  impu- 
nity, for  the  assassination  of  the  sovereign,  in 
this  enlightened  country.  It  goes  no  further 
than  to  offer  impunity :  impunity  indeed  only 
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in  certain  cases,  but  those  such  as  are  con-» 
stantly  liable  to  occur. 

It  might  be  worth  the  consideration  of  the 
gentlemen  of  the  long  robe  (and  no  incompe- 
tent subject  for  the  exercise  of  their  in^^eauity), 
whether  t!ie  king  be  a  man :  and  whether 
George  Gwelph,  commonly  called  George  the 
Fourth,  may  not  liave  as  good  a  claim  to  the 
protection  of  the  law  against  assassination,  as 
John  Brown  or  Thomas  Smith:  and  whether, 
accordingly,  if  any  partaker  or  abettor  of  any 
pop-gun  plot,  past  or  future,  successful  or  un- 
successful, were  to  be  arraigned  for  shooting^, 
or  shooting  at,  the  said  George  Gwelph,  the 
court  would  be  obliged  to  take  notice  that  the 
said  George  Gwelph  happens  to  be  king  of  Great 
Britain,  for  the  purpose  of  affording  impunity  to 
his  murderers,  or  intended  murderers. 

It  seems,  for  this  purpose,  high  time  to  know 
whether  the  king  be  a  man  or  not :  and  were  it 
to  be  determined,  by  the  twelve  judges  for 
example,  in  the  negative,  it  might  then  be  not 
amiss  to  inquire,  whether  it  might  not  be  ad- 
visable to  strip  him  of  a  part  of  his  royalty, — of 
so  much  of  his  royalty  as  excludes  him  from 
the  protection  given  to  all  other  men,  for  the 
purpose  of  declarmg,  that  neither  shooting  hinii^ 
nor  shooting  at  him,  should  be  punishable.        

Picking  a  |X)cket  of  a  handkerchief,  value*^ 
one  shilling,  is  capital  felony ;  its  being  the 
king's  pocket  does  not  make  it  treason :  for 
picking  the  king's  pocket  of  his  handkerchief,  a 
man  might  be  hanged  on  the  testimony  of  a 
single  witness:  shooting  the  king  being 
treason,  a  man  may  shoot  the  king  in  the  pre- 
sence of  any  body  he  pleases,  and  not  a  hair 
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the  murderer's  head  can  be  touched  for  it. 
Blessed  laws !  under  which  it  is  as  safe  again, 
to  shoot  the  king  as  to  pick  his  pocket !  * 

So  long  as  this  regulation  subsists,  a  law 
which,  taking  up  any  of  those  oti'ences  against 
personal  security  which  in  the  case  of  an  iudi- 
fidual  are  capital  felonies,  should,  in  the  case 
of  its  being  levelled  against  the  person  of  the 
sovereign,  declare  it  to  be  high  treason,  would, 
instead  of  adding  any  thing  to  the  personal 
security  of  the  sovereign,  diminish  it  by  at 
least  one  half;  leave  it,  in  respect  of  such  of- 
fences, but  half  as  great  as  it  was  before. f  This 
consequence  will  not  be  intelligible  to  a  legal 
understanding.  To  such  an  understanding  it 
will  be  impossible  ever  to  comprehend  how  so 
high-sounding  a  word  as  treason,  especially 
with  the  word  high  before  it,  should  fail  of 
giving  a  better  security  than  any  that  can  be 
jiven  by  so  ordinary  a  word  as  felony.  I  would 
ver  allow  myself  to  entertain  a  hope  ofron- 
ring  the  proposition  intelligible  to  a  lord 
thief  justice  or  an  attorney-general ;  but  1 
«hould  have  no  doubt  of  its  being  understood, 
at  the  first  word,  by  the  man  who  blacks  their 
shoes. 


•  This  singular  rule  of  evidence  is  now  ao  loager  in  force 
as  regards  aiiy  direct  attempt  ag^ainst  the  person  of  the  king, 
but  it  still  subsists  as  regards  any  other  kind  of  treason. — 
Editor. 

f  In  the  description  of  the  mode  of  execution  there  is 
indeed  some  difference,  but  only  a  nominal  one.  In  felony, 
the  convict,  after  bein^  hanged  till  he  is  dead,  is  buried  in 
th&t  state:  in  treason,  after  being  hanged  till  he  is  insensible, 
his  bowels  may  be  taken  out,  and  his  body  divided  into 
quarters,  and  then  either  buried  or  not  buried.  VV'hat  would 
Otherwiee  be  done  completely  by  the  worms,  or  by  the  worms 
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But  this  provision  forms  part  of  a  statute  of 
King  William  ;  and  that  statute  is  an  excellent 
statute :  it  forms  a  link,  and  a  most  valuable 
one,  of  the  chain  of  securities  framed  for  the 
subject  in  the  course  of  that  illustrious  reign. 
This  is  the  grand  argument;  and  here  stands 
the  stronghold  of  prejudice,  declamation,  and 
common-place.  Were  I  to  be  forced  to  say 
whether  jet  and  snow  are  black,  and  yes  or  no 
were  the  only  answer  that  would  be  admitted, 
1  should  find  myself  a  little  puzzled.  Were  I 
asked,  in  like  manner,  whether  this  be  a  good 
statute,  or  no,  I  should  be  puzzled  in  the  same 
way:  if  I  were  obliged  to  give  an  answer,  I 


and  a  surgeon  together,  is  done  partkllv  by  the  executioner. 
.The  words  of  the  judgment  are,  that  he  W  cut  down  while  he 
*8  yet  alive,  and  his  bowels  taken  out,  and  burnt  be/ore  his 
face.  But  when  a  man  neither  feels  nor  sees  any  thing, — what 
becomes  of  his  bowels,  and  whether,  if  bunit,  they  are  burnt 
behind  his  back  or  before  his  face,  is  not  that  sort  ofdiflerence 
by  which  human  conduct  can  be  governed.  That  a  man 
about  whose  neck  tlie  fatal  rope  has  been  tied,  ceases  to  (eel 
as  soon  as  the  weight  of  his  body  has  been  applied  to  the 
tightening  of  the  rope,  has  been  ascertained  over  and  over  again 
by  the  report  of  those,  who,  after  a  suspension,  voluntary  on 
their  part,  or  involuntary,  have,  in  a  great  multitude  of  in- 
stances, been  recovered  into  life. 

The  bodies  of  those  who  die  a  natural  death  are  frequently 
laid  open,  to  satisfy  the  affectionate  curiosity  of  relaUves,  or 
the  more  useful  curiosity  of  the  medical  attendant.  The 
bowels  of  kings  themselves  have  been  taken  out  to  be  em- 
balmed :  the  bowels  of  traitors  are  taken  out  and  burnt ;  that 
is,  disposed  of  in  a  manner  that  was  preferred  to  embalming  ia 
the  instance  of  Roman  emperors.  If  drawn  to  execution  in  a 
carriage,  the  felon  is  drawn  in  a  carriage  vrith  wheels,  the 
traitor  in  a  carriage  without  wheels.  No  one  can  seriously 
suppose,  that  variations  so  frivolous  and  minute  can  add  any 
thing  to  the  security.  No  man  can  seriously  suppose,  that  he 
who  would  be  content  to  risk  the  punishment  of  a  felon,  would 
not  equally  risk  the  punishment  of  a  traitor,  as  here  described. 
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suppose  it  would  be  in  the  affirmative :  but 
were  the  benefit  of  a  distinction  to  be  allowed 
me,  I  would  most  certainly  pick  this  clause  out 
of  the  statute;  and  an  answer  in  favour  of  the 
remainder  would  not  lie  heavy  upon  my  con- 
science. This  clause,  whatever  may  be  thought 
of  it  by  itself  (if  ever  it  has  been  thought  of  by 
itself),  it  is  natural  it  should  derive  no  small 
degree  of  favour  from  the  good  company  in 
which  it  has  been  always  found.  How  far  it  is 
entitled  to  any  such  favour  by  its  own  merits, 
has  been  pretty  fully  seen. 

The  statute  is  indeed  a  statute  of  King 
William  :  it  was  passed  by  King  William  :  but 
as  to  this  clause,  at  least  with  equal  truth  may 
it  be  said  to  have  been  passed  iigainst  as  % 
that  useful  and  meritorious,  but  ungracious  and 
ill-beloved,  king.  It  was  forced  upon  him  by 
the  party  who,  at  that  very  time,  were  plotting, 
all  of  them  his  expulsion,  and  many  of  them 
his  death.  It  was  accordingly  so  constructed, 
with  the  benefit  of  this  clause,  that,  besides  the 
protection  it  afforded  to  theiunocent,  it  afforded 
most  ample  protection  to  whoever  might  have 
numbered  themselves,  or  might  be  disposed  to 
number  themselves,  among  the  guilty.  Looking 
at  this  clause  of  it,  before  I  had  adverted  to 
the  history  of  the  time,  I  wanted  no  farther 
proof  to  say  to  myself,  the  design  of  it  seems  to 
be  *'  to  make  men  as  safe  in  all  treasonable 
conspiracies  and  practices  as  possible."  Turn- 
ing afterwards,  for  curiosity's  sake,  to  Bishop 
Burnet's  History  of  his  Own  Time,  I  found  the 
same  thing  said  already  in  the  same  words. 
So  said  Bishop  Burnet :  but  little  did  the  good 
bishop  know,  though  we  know  now,  half  the 
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ground  there  was  for  saying  so.     No  wonder 
the  parliament  should  have  been  over|>owere< 
by  disafi'ectioD,  when  the  cabinet  was  governed' 
by,   if  not  exclusively  composed  of,  traitors. 
No  wonder  that  the  necessity  of  two  witnessf 
to  conviction  was  contendetl  for  with  so  mud 
anxiety,  was  put  at  the  head  of  this  protecting 
statute :  a  minister  might  thus  correspond  (as 
so  many  ministers  were  then  actually  corre- 
sponding) with  the  exiled  king  by  single  erais-i 
saries,  and  be  safe.     Turn  to  the  papers  which^ 
Macpherson  has  brought  to  light ;    read  ovepj 
the  names  of  the  Marlboromghs,  the  Russels, 
the  Newcastles,  the  Leeds's,  the  Normanbys,^ 
the  Shrewsburys,  the  Godol|)lnns,  the  Sunder-i 
lands,  the  Abingdons,  and  I  know  not  whomj 
besides :  we  shall  see  how  far  this  license  was^ 
from  lying  unemployed.     As  to  the  other  pro-^ 
visions,  then,  all  of  them  have  their  merit,  somei 
of  them  were  no  more  than   the   removal   of 
barefaced  injustice ;  but  as  to  this,  it  was  spe- 
cially  levelled,  not  against   false  accusations, 
but  against  true  ones. 

The  consequences  are  instructive  :  no  where] 
can  reasonings  receive  a  stronger  conhrmatioa^ 
from  events.    Scarce  had  the  legislature  passc< 
the  act,  when  tlie  incongruity  of  this  part  of  ife' 
stared  them  in  the  face.     A  conspiracy  broke 
out, — a  conspiracy,  of  the  reality  of  which  nt 
one  ever  entertained  a  doubt,  ^ — a  conspiracy^ 
confessed  afterwards  by  the  conspirators :  an< 
for  the  proof  of  this  conspiracy,  at  the  trial,  na 
more  tlian  one  witness  could  be  found.    I  speak 
of  Sir  John  Fenwick's  case.     Two  witness 
the  case  had  happened  to  afford  ;   but  one  of 
them  (Goodman),  between  the  Hndiug  of 


N 


N 


bill  and  what  would  liave  been  the  period  of 
the  trial,  the  friends  of  the  defendant  got  hold 
of,  bought  off,  and  sent  out  of  the  way.  What 
was  to  be  done  ?  The  case  was  flagrant :  the 
uatioD  called  for  justice.  An  act  of  attainder 
was  passed,  grounded  on  that  same  insufficient 
evidence.  Proscription  was  resorted  to,  be- 
cause justice  had  been  made  impracticable. 
The  flaw  that  had  been  made,  was  to  be 
covered; 'but  the  covering  was  a  cobweb  of 
the  moment,  which  left  the  flaw  just  as  it  was, 
for  the  benefit  of  future  traitors. 

The  mischief  was  permanent ;  we  are  sad- 
dled with  it  to  this  day :  the  remedy  was 
momentary :  nor,  at  the  moment  for  which  it 
served,  was  there  an  argument  for  it  that  did 
not  prove  the  incongruity  of  the  law  which 
had  created  the  demand  for  it. 

Under  rules  of  law,  which,  had  they  been 
calculated  for  the  express  purpose  of  the  de- 
struction of  society,  could  scarce  have  been 
better  adapted  to  it  than  they  are,  how  is  it 
that  society  is  kept  together?  The  question 
presents  itself  at  every  page,  and  the  answer  is 
still  the  same : — By  the  unintelligibility  and 
inaccessibility  of  those  rules, -=by  the  darkness 
of  the  chaos  of  which  they  form  a  part.  It  is 
on  the  being  known,  that  what  there  is  good  in 
the  system  of  law  depends  for  its  effect :  it  is 
by  the  being  unknown,  that  the  mischief  of 
what  there  is  bad  in  that  system  is  dimi- 
nished. 

One  abuse  finds  its  corrective,  its  palliative 

at  least,  in  another;   each  particular  abuse  in 

one  enormous  universal  one  :  each  weakness, 

~'^*  in  a  corroborative  application,  but  in  ano- 

eakness ;  each  particular  negligence,  not 
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in  particular  vi^lance,  but  in  general  negli- 
gence. 

If  society  hangs  together  in  the  manner 
which  we  see^  it  is  not  so  much  by  what  the 
law  does,  as  by  the  expectation  of  what  it 
will  do,  grounded  on  the  conception  of  what  it 
ought  to  do.  Fascinated  by  a  variety  of  pre- 
judices, pernicious  in  one  point  of  view,  salu- 
tary in  another, — a  man,  from  conceiving  that 
the  law  ought  to  do  so  and  so,  concludes  that 
so  in  each  individual  case  it  will  do.  The  affir- 
mative 'Conclusion  is  most  favourable  to  the 
tranquillity  of  society ;  the  negative  would 
probably  be  found  in  most  cases  the  one  most 
conformable  to  the  truth. 

In  the  case  of  the  particular  exclusion  now 
under  consideration,  I  will  venture  to  suggest 
a  few  possible  modes  of  remedying  the  mis- 
chief. If  these  remedies  should  appear  to  have 
little  to  recommend  them  in  the  eye  of  reason 
and  common  sense,  it  will  be  only  because 
they  are  cut  as  closely  as  possible  to  the  rich 
pattern  of  the  common  law. 

One  expedient  might  be,  the  having  in  every 
court  of  penal  jurisdiction  a  wooden  evidence, 
or  man  of  straw,  under  some  such  name  as  that 
of  the  common  witness,  or  common  vouchee, 
whose  office  it  should  be  to  vouch  for  the  truth 
of  every  deposition  given  by  a  single  witness, 
in  the  event  of  his  not  having  the  support  of  a 
special  evidence  of  his  own  kind.  If,  as  in  the 
case  of  a  common  recovery,  indemnification 
may  be  given  where  there  is  no  property,  why 
may  not  evidence  as  well  be  given  where  there 
is  no  knowledge  ?  The  testimony  of  a  dumb 
>vitness  is  as  good  as  that  of  a  speaking  one ; 
and  there  needs  not  the  skill  of  a  Kempel,  a 
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Droz,  or  a  Merlin,  to  make  a  wooden  or  a 
Btraw  witness  capable  of  kissing  the  book,  and 
giving  the  requisite  tokens  of  affirmation.  If 
extraordinary  powers  of  digestion  should  be 
thought  requisite  for  the  oath,  Merlin  has  an 
anthropomorphic  stone-eater  ready  made. 

If  the  expense  of  the  attesting  puppet  should 
be  grudged,  the  part  of  the  puppet  might  be 
enacted  by  a  living  person,  such  as  the  crier  of 
the  court :  the  same  respectable  person  who  for 
60  many  centuries  has  supported  the  character 
of  the  common  vouchee  or  indemnificator  ge- 
neral, in  the  Common  Pleas,  so  much  to  the 
satisfaction  of  the  best  judges. 

It  might  be  objected  to  this  expedient  on  a 
hasty  view,  that  this,  on  the  part  of  a  living 
witness,  would  be  perjury:  and  that  it  would  be 
an  indecent  mockery,  a  gross  profanation,  and 
a  practice  subversive  of  the  foundations  of 
justice,  were  a  judge  thus  openly  to  lend  his 
countenance  to  perjury.  But  it  seems  difficult 
to  say  how,  if  it  be  proper  for  a  judge  to  coun- 
tenance perjury  in  a  juror,  it  should  be  other- 
wise than  proper  to  encourage  it  in  a  witness ; 
or  how  the  perjury  should  have  less  of  pkty 
in  it  in  the  one  case  than  in  the  other.  If  in 
the  instance  of  tlie  juror  it  is  in  favorcm  vitee, 
in  the  instance  of  the  witness  it  is  in  favorem 
justitKZt  which  is  worth  many  lives. 

Another  mode  might  be,  the  passing  a  statute 
for  the  purpose  of  declaring  that  in  all  cases 
where  two  witnesses  are  or  shall  have  been 
required  by  law,  one  witness  shall  be  deemed, 
j.adjudged,  construed,  and  taken  to  be  two  wit- 
nesses. This  mode  would  be  perfectly  of  a 
piece  with  the  established  practice,  the  object 
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of  which  is  to  add  knot  after  knot  to  the  en- 
tanglement, avoiding  with  religious  care  the 
solution  or  removal  of  any  part  of  the  existing 
mass. 

Another  mode  might  be,  to  produce  the  same 
effect  by  practice  or  rule  of  court,  as  often  as 
occasion  called  for  it :  which  would  save  the 
three  or  four  hundred  pounds  which  it  costs 
the   country   every   time    to   make   a   statute. 
This,  it  might  be  said,  (since  there  are  those 
who  will  say  any  thing),  would  be  a  barefaced 
usurpation, — a  direct  attack  on  the  part  of  tha- 
judicial  power  on  the  legislative, — an  act  tend-»i 
ing   to   the  subversion   of  private   and   public' 
security,  by  planting  uncertainty  in  the  very 
fountain  of  legal  certainty,  and  destroying  all 
confidence  on  the  part  of  the  subject  in  the 
dispensations  and  threatenings  of  the  law.     If^ 
this  were  to  be  allowed,  judges  (it  might  be! 
said),  whose  special  duty  and  cardinal  virtue: 
is  obedience,  would  thus  be  suffered  to  erect j 
themselves,  not  into  a  fourth  estate,  but  into  a  I 
separate  estate,  independent  of  and  paramount 
to  the  three  others.     I  answer,  that  this  has 
been  done  in  effect,  as  often  as,  by  exclusion  ofJ 
witnesses,  or  e.r  post  facto  invalidation  of  legal; 
acts,  conditions  have   been  annexed    to   con- 
viction, which  have  nothing  to  do  with  inno- 
cence, and  which  have  not  been  annexed  by 
the  legislature. 

Thus  much  in  a  general  point  of  view.     ButJ 
the  practice  of  the  King's  Bench,  the  first  cri- 
minal court  of  ordinary  jurisdiction  in  this  part' 
of  the  united   kingdom,  affords  (as  has  been 
already  seen)  a  special  precedent,  which,  if  not 
exactly  in  point,  seems  as  near  to  the  bemg  »o 


as  can  easily  be  conceived.  Divers  statutes 
give  in  divers  cases  treble  costs.  These  treble 
costs,  the  court  of  King's  Bench  in  all  these 
cases  refuses  to  give :  giving,  in  the  room  of 
them,  rather  more  than  half  what  the  legislature 
has  ordered  to  be  given.*  There  would  be  no 
greater  stretch  of  authority  in  requiring  but 
half  the  number  of  witnesses  that  the  lesris- 
lature  orders  to  be  required,  than  in  giving  but 
half  the  money  under  the  name  of  costs  that 
the  legislature  orders  to  be  given.  Nothing  of  ^ 
misconstruction  here — nothing  of  misapprehen-  ■ 
sion :  that  which  is  done  here,  cannot  have 
been  done  with  other  than  open  eyes.  Legal 
learning,  how  consummate  soever,  can  never 
have  fairly  unlearnt  a  man  the  difference  be- 
tween three  and  one  and  a  half,  between  two 
and  one.  He  who  continues  to  know  the  dif* 
ference  between  his  right  hand  and  his  left, 
'must  continue  to  know  that  right  and  left 
together  are  more  tlian  either  right  or  left 
alone. 

In  the  common-law  branch  of  jurisprudential 
law,  we  have  seen  the  arrangements  on  this 
head  conformable  to  reason  and  utility :  what 
defalcations  have  been  made  from  the  general 
rule,  we  have  seen  made  by  the  legislature,  in 
consequence  of  those  conflicts  and  compromises 
to  which  a  mixt  sovereignty  is  more  particu- 
larly exposed. 

In  the  equity  branch  of  jurisprudential  law, 
the  principle  of  Roman  law,  which  requires 
two  witnesses. — which  excludes  every  witness 
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without  distinction,  who  comes  not  with  ano- 
ther witness  in  his  hand, — predominates. 

The  defendant,  a  party  in  the  cause,  is  but' 
'one  witness,  just  as  much  so  as  an  extraneous! 
witness.     At  the  same  time,  though  the  com-' 
mon  law  in  its  wisdom  refuses  to  hear  this  evi- 
dence,— in  equity  law,  adopting  in  this  instance^ 
the  decision  of  common  sense,  in  probative  force 
it  is  looked  upon  as  superior  to  that  of  a  host 
of  extraneous  witnesses.     To  the  general  rule^ 
which  requires   two  witnesses,  the  admission 
thus  established  will  be  an  exception  or  not, 
according  to  the  interpretation  put  upon  the 
word   witfiess.     If  (being   co-extensive   in    itS' 
import  with  the  words  to  dejxt.se,  deposition^  ta^ 
examine,  examination,   and  so   many  others)  it 
be  understood  to  include  tlie  jtariy  when  per- 
forming the  function  of  a  witness,  the  admis- 
sion operates  then  as  an  exception  to  the  rule  : 
if  the  word  witness  is  understood  to  be  confined 
in  its  application  to  the  designation  of  extra- ^ 
neons  witnesses,   the  admission  given   to    tlie^ 
testimony  of  a  party  has  nothing  to  do  with  the* 
rule.    For  simplicity's  sake,  let  us  conceive  the' 
rule   as   having  no  application  to  parties, — as 
having  no  testimony  in  view  but  that  of  extra- 
neous witnesses. 

Taking  the  rule,  then,  in  this  sense,  equity 
law  does  not  adopt  it  in  all  its  rigour.  Thei 
defendant's  testimony  (such  as  it  is)  the  plain-' 
tiff  never  can  be  without :  for  the  suit  can  no 
otherwise  be  instituted  than  by  the  instrument 
called  a  bill,  of  which  the  interrogatory  matter 
by  which  the  defendant's  testimony  is  called 
for,  and  to  which  he  is  bound  to  make  answer, 
forms  an  indispensable  part.     But  in  regard  to 
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.thia  or  that  fact  (facts  as  material  as  any  to  the 
cause),  what  may  easily  happen,  and  what  con- 
tinually does  happen,  is,  that  the  defendant 
lows  nothing  about  the  matter.  If,  then, 
*ltnowing  nothing  about  the  matter,  he  declares 
as  much,  the  testimony  of  a  single  extraneous 
.witness  speaking  to  that  fact,  is,  with  regard  to 
that  fact,  sufficient  evidence. 

But  if,  among  the  facts  inquired  of  by  the 
^plaintifi*,  there  be  any  one,  the  establishment 
of  which  is  necessary  to  form  a  ground  for  a 
decree  operating  in  any  respect  in  the  plain- 
tiff's favour ;  and  if,  in  relation  to  this  fact,  the 
defendant  delivers  his  testimony,  denying  the 
ftict, — an  extraneous  witness,  and  but  one,  af- 
.firming  it;    here,  the  law  requiring  two  wit- 
nesses has  always  been  conformed  to :  and  in 
this  case,  as  in  the  other  cases  where  two  wit- 
;5se8  are  required,  the  testimony  of  a  single 
witness  goes  for  nothing. 
English  equity  law  having  been,  in  its  first 
^concoction,  Roman  law  imported  from  the  con- 
tinent;  the  first  equity  judge  to  whom  it  was 
proposed  to  ground  a  decree  in  favour  of  the 
iJjlain tiff  upon  the  testimony  of  a  single  extra- 
neous witness,  contradicted  by  that  of  the  de- 
[fendant,   would   (how   thoroughly  soever   per- 
ied  of  the  truth  of  the. witness's  testimony, 
j^e   falsehood   of  that   of  the   defendant's) 
ikve  acted,  according  to  Roman  law,  illegally, 
liad  he, made  a  decree  on  the  ground  of  the 
true  evidence.     If  a  single  testimony,  though 
uncontradicted,  is  insufficient,  still  more  must 
il  be  so  if  contradicted. 

So  far   as   precedents,  judicial   precedents, 
being  contrary  to  truth   and  justice,  are  not 
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contradicted    by   other   precedents,   it   is   not 
lawful  (at  any  rate  it  is  not   necessary)  for  a^ 
judge  to  decree  according  to  truth  and  justice ;"• 
it  is  incumbent,  or  at  any  rale  it  is  lawful,  for 
him  to  decree  according  to  precedents.     The 
equity  judge  who,  at  this  time  of  day,  refuses: 
to  pay  any  regard  to  the  testimony  of  an  extra- 
neous witness  whom  he  believes  to  be  trusUj 
worthy^    because   contradicted   by    that    of 
defendant  whom  he  believes  to  be  perjured,- 
this  Anglo-Koman  judge   probably  thinks  no- 
thing at  all  about  the  original  Roman  law :  all 
he  has  to  do,  is  to  think  of  the  English  pre- 
cedents that  have  been  grounded  on  it. 

If,  thinking  nothing  of  the  precedents  in  hii 
own  law,  or  of  the  foreign  law  on  which  they* 
were  founded,  he  were  to  consider  himself  as 
an  English  judge  ;  in  putting  any  such  exclu- 
sion upon  the  testimony  of  the  extraneous  wit-- 
ness,  his  decision  would  be  as  inconsistent  witi 
the  decisions  of  his  predecessors,  as  well  as  witl 
the    interests  of  truth   and  justice,  as  any 
their  decisions  have  been,  when  compared  witl 
that  same  standard. 

Here  are  two  conflicting  testimonies  (on< 
might  say  to  him) :  the  one  liable  to  no  objec- 
tion ;  the  other,  that  against  which,  in  order  tht 
more  effectually  to  come  at  the  truth,  y< 
predecessors,  in  quality  of  English  jud^  ^ 
have  thought  it  incumbent  to  shut  their  eara 
To  the  testimony  clear  of  all  objection,  yoi 
pay  no  regard.  The  sort  of  testimony  whicl 
(according  to  the  rule  you  are  bound  to  pursuej 
is  unworthy  of  all  regard, — it  is  by  that  yoa 
govern  yourself. 

On  the  present  head  (not  to  ^peak  of  others; 
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the  practice  of  English  equity  is  reconcilable 
neither  to  Roman  law,  nor  to  English  law,  nor 
to  common  sense.  Not  to  Roman  law ;  since, 
where  the  defendant  is  silent,  it  decrees  in 
favour  of  the  plaintiff,  upon  the  testimony  of  a 
single  witness.*  Not  to  English  law ;  since, 
where  the  defendant  contradicts  the  witness, 
it  counts  testimonies  without  weighing  them. 
Not  to  common  sense ;  for  the  same  reason, 
and  because  it  gives  the  turn  of  the  scale  to 
that  one  of  the  two  sorts  of  testimony,  which, 
according  to  the  principles  of  human  nature,  has 
least  weight  in  it. 

The  ground  on  which  this  arrangement  is 
placed  by  the  account  given  of  it  in  the  books, 
is  curious  enough :  here  is  oath  against  oath ; 
therefore  nothing  is  to  be  done.f  The  judge 
who  should  allege  this  contrariety  as  a  reason 
for  doing  nothing,  would  recognize  himself  unfit 
for  his  office. 

Injured  suitor.  To  weigh  testimony  against 
testimony  in  a  jury-box,  is  the  business,  the 
every  day's  business,  of  the  same  sort  of  man 
whose  business  it  is,  when  behind  a  counter, 
to  weigh  lead  cr  brass  against  bread  or  candles. 
What,  then  ?  Is  the  task  too  hard  for  you  ?  Do 
you  sink  under  it  ?  Such  imbecility,  is  it  the 
trait  of  all  your  science  ?  Sue,  then,  for  a 
place  in  the  jury-box ;  and  learn  your  business 
from  bakers  and  tallow-chandlers. 

The  task  the  juryman  has  to  perform,  every 
day  to  perform,  is  the  deciding  between  the 
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testimonies  of  two  witnesses,  both  of  them 
equally  unobjectionable.  What  are  the  two 
tetween  which  you  profess  yourself  unable  to 
jdecide  ?  One  of  them  worth  as  much  as  any 
body's;  another  (at  least  if  your  rules  are  good 
for  any  thing)  worth  nothing. 

Lord  Chancellor,     It  is  not  but  that,  if  I  was] 
^t  liberty,  I  could  weigh  testimony  against  tes-1 
timony  as  well  as  any  tallow-chandler:  but  the 
mode  of  inquiry  which  I  am  bound  and  content 
to   conform  to,    does  not  allow  me  to  weigh  j 
evidence.  Where  truth  is  at  all  doubtful,  equity 
is  altogether  unfit  for  the  discovery  of  it.     This! 
we  are  all  sensible  of:  accordingly,  as  often  as 
evidence  is  worth  weighing,  we  send  it  to  the 
tallow-chandlers:  they  have  a  method  of  theirj 
own,  which  it  does   not  suit   the   purpose 
equity  to  follow.    They  are  allowed  to  hear] 
witnesses  examined  and  cross-examined,  in  that 
natural  mode  which  ever\'   man  who  is  really! 
desirous  of  coming  at  the  truth,  and  has  power' 
to  inquire  into  it,  pursues  of  course,  whether  in 
a  court  or  in  a  closet.    Equity  receives  evidence 
in  a  scientific  way  :  a  way  which  was  desigaed,| 
not  for  the  discovery  of  truth,  but  for  better] 
^purposes.     I  am  a  learned  English  judge  :  it  ia 
a  rule  with  all  learned  English  judges  to  receive! 
evidence  in  any  shape,  except  the  only  proper] 
one;  they  leave  that  to  the  tallow-chandlers. 
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Sect.  I.  —  Excess  of  evidence  an  evil — Peremp- 
tory limitation  not  a  proper  remedy. 

There  are  some  topics  on  which,  on  a  super- 
ficial glance  (especially  if  directed  by  the  con- 
templation of  established  practice),  a  fatal  di- 
leoima  presents  itself  as  hanging  over  the  foot- 
steps of  the  legislator;  and,  on  one  side  or  other, 
the  very  nature  of  things  seems  to  have  imposed 
on  him  the  necessity  of  injustice.  On  a  closer 
view^  to  him  whose  eye  has  strength  to  pene- 
trate this  mist,  the  difficulty  may  be  seen  to 
be  in  a  great  measure  factitious ;  and  to  arise 
out  of  some  irrational  practice,  into  which, 
under  the  pupilage  put  upon  hira  by  the  man 
of  law,  the  imbecility  of  the  legislator  has  been 
misled  by  the  imbecility  or  improbity  of  his 
guide. 

Of  the  above-described  state  of  things,  an 
exemplification  may  be  found  in  the  arrange- 
ment which  forms  the  subject  of  the  present 
chapter. 

What  number  of  witnesses  shall  a  party  be 
allowed  to  produce?  Put  a  limitation  any 
where   upon  the  number,  you   lay  the  party 
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under  the  necessity  of  leaving  the  mass  of  evi- 
dence on  his  side  incomplete :  you  pave  the 
way  to  deception,  and  consequent  misdecision. 
Put  no  limitation  any  where  upon  the  number, 
you  j>ut  it  in  the  power  of  a  inaU'i  fide  suitor  (if 
superior  to  a  certain  degree  in  respect  of  opu- 
lence) to  overwhelm  his  adversary  with  an  inde- 
finite load  of  testimony,  and  the  expense,  vexa* 
tion,  and  delay,  attached  to  it. 

In  the  case  which  came  under  review  in  the 
last  chapter,  the  ground  of  the  exclusion  (so  far 
as,  in  respect  of  reason  and  utility,  it  had  any 
ground)  appears  to  have  been  the  fear  of  decep- 
tion. In  the  case  now  before  us,  the  con- 
sideration of  vexation  appears  to  have  been  the 
ground. 

The  vexatioij  liable  to  be  produced  by  muI^^^H 
titude  of  witnesses,  or  (to  speak  more  exteu-^i 
sively)  by  the  quantity  of  evidence,  has  two 
branches ;  which,  being  in  themselves  perfectly 
distinct,  require  to  be  kept  so  in  the  mind  of 
the  legislator.  Why  ?  Because,  according  as 
it  is  in  the  one  shape  or  the  other  that  the 
inconvenience  presents  itself,  so,  in  so  far  as 
the  inconvenience  admits  of  remedy,  will  the 
remedy. 

There  are  two  stations  in  the  cause,  to  which 
the  vexation,  considered  in  its  tirst  stage,  is  api 
to  apply  itself:  that  of  the  parties,  and  that 
the  judge. 

I' "To  the  station  of  the  parties,  considered  in 
the  aggregate,  it  is  pregnant  with  delay  and 
with  expense.  Consider  them  separately,  the 
expense  attached  to  the  production  of  each 
witness  falls,  in  the  first  instance  at  any  rate 
upon  the  party  by  whom,  or  at  whose  instancel 
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he  is  produced :  ultimately,  either  upon  that 
party  or  another,  according  to  the  arrangements 
made  by  the  judge  in  respect  to  this  part  of  the 
costs. 

Upon  the  judge,  this  inconvenience  will  not 
naturally  fall  in  any  other  shape  than  that  of 
vexation,  properly  so  called  :  expense,  out  of 
his  pocket  is  not  destined  to  come ;  by  delay 
he  will  not,  in  the  manner  that  a  party  would, 
be  affected.  It  is  in  the  shape  of  labour  only, 
that  the  vexation  falls  upon  the  judge :  per- 
plexity, followed  by  the  labour  consisting  in 
the  exertions  made  to  remove  it. 

The  judge  being  a  member  of  the  commu- 
nity, as  truly  as  the  sovereign  by  whose  au- 
thority he  has  been  appointed,  or  the  servant 
by  whom  his  shoes  have  been  cleaned, — any 
pain  that,  on  this  as  on  any  other  occasion, 
falls  upon  him,  constitutes  as  large  a  part  of  the 
pain  of  the  community,  as  an  equal  pain  falling 
upon  either  of  the  other  two.  But  on  the  pre- 
sent occasion,  be  it  what  it  may,  it  can  never 
enter  into  competition  with  the  mischief  that 
would  ensue  from  the  removal  of  the  dolorific 
cause,  viz.  the  labour  of  weighing  the  mass  of 
evidence :  that  mass,  by  the  supposition,  being 
in  every  part  necessary  to  be  weighed,  —  in 
every  part  such,  that  the  exclusion  of  it  would 
be  productive  of  a  correspondent  chance  in 
favour  of  injustice. 

The  burthen,  thus,  on  the  particular  occasion 
in  question,  sustained  by  the  judge,  is  a  part  of 
that  aggregate  burthen,  the  pain  of  which  can- 
not but  be  regarded  as  balanced,  and  more 
than  balanced,  by  the  remuneration,  in  what- 
ever sliape  (dignity  at  any  rate),  attached  to  his 
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oftice  :  and  even  setting  aside  such  recom* 
pense,  it  can  hardly  be  supposed  that  the  mia»y 
chief  of  the  utmost  vexation  liable  to  fall  up<m' 
that  single  individual,  can  come  into  competi* 
lion  with  the  mischief  falling,  in  the  other  case, 
upon  the  community, — the  notorious,  and  con- 
sequently extensive,  mischief  attached  to  th< 
corresponding  chance  in  favour  of  injustice. 

In  respect  of  serious  importance,  the  sort 
vexation  which  in  this  case  is  borne  by  the  judge, 
is,  therefore,  as  nothing,  in  comparison  with 
the  mischief  which,  in  consequence,  is  liable  to 
fall  upon  the  parties;  that  is  to  say,  upon  thajtj 
one  of  them  who  has  the  direct  justice  of  th< 
cause  on  his  side.  The  greater  the  mass 
evidence  in  the  cause,  the  heavier  the  burthei 
imposed  by  it  on  the  mental  faculties  of  the 
judge  :  the  heavier  the  burthen  on  the  judge's 
mind,  the  greater  the  prabability  that  his  force 
of  mind  will  not  be  adequate  to  the  sustaining 
of  it,^ — to  the  acting  under  it  in  such  manner  as 
to  extract  the  truth  from  the  mass  of  matter 
through  which  it  is  diffused,  to  frame  to  himself 
a  right  judgment  respecting  the  principal  facts 
in  dispute,  and  to  decide  in  consequence. 

In  the  shape  of  danger,  the  mischief  will  in 
this  case  be  considerable,  even  supposing  the 
clearest  impartiality  and  most  consummate 
probity  on  the  part  of  the  judge.  These  quali- 
ties being  supix)sed,  the  state  of  the  law  beinjf* 
supposed  clear,  and,  in  respect  of  the  question 
of  fact,  the  cause  being  supposed  not  to  be 
attended  with  any  extraordinary  degree  of  in- 
tricacy or  difficulty, — the  probability  in  fa\t)ur 
of  a  right  decision  will  be  very  great :  say,  for 
example,  J 00  to  i.     But  suppose  the  faculties 


CSAT.  U.)      WITNESSES  LIMITED  IN  NUMBER. 


405 


of  the  judge  in  a  state  of  complete  confusion,  Und 
the  force  of  his  mind  altogether  unequal  to  the 
task,  of  framing  a  right  decision  under  the  pres> 
sure  of  the  burthen  thrown  upon  it  by  the 
aggregate  mass  of  evidence,— this  chance  of  100 
to  1.  will  be  reduced  to  an  even  chance,  or 
chance  of  1  to  1  :  at  which  point,  the  party 
who  is  in  the  right  will  have  no  greater  chance 
of  prevailing,  than  the  adversary  who  is  in  the 
wrong.  At  this  ix}int,  the  advantage  possessed 
by  him  who  is  in  the  right  is  equal  to  0:  and 
to  this  point,  every  additional  quantity  added  to 
the  load  of  evidentiary  matter,  tends,  in  propor- 
tion to  its  pressure,  to  reduce  the  cause. 

Such  is  the  case,  even  where  the  probity  of 
the  judge  is  at  its  highest  point,  and  the  state 
of  his  ati'ections  entirely  neutral.  But,  let 
either  self-conscious  partiality  or  bias  be  sup- 
posed on  the  part  of  the  judge,  the  danger  is 
much  increased.  Every  addition  seen  to  be 
made  to  the  pressure  of  the  burthen  of  evidence 
on  the  mind  of  the  judge  himself,  contending 
against  it  with  the  peculiar  advantages  attached 
to  his  station  and  appropriate  habits  of  exer- 
cise, will  naturally  press  with  still  greater  force 
upon  every  other  mind  not  bound  to  the  task 
by  duty,  and  less  qualified  for  it  by  exercise. 
The  greater,  therefore,  the  pressure  ia  by  the 
public  eye  seen  to  be,  the  more  difficult  will  it 
be  for  the  public  judgment  to  detect  any  ab- 
erration on  his  part  from  the  line  of  rectitude  : 
and,  moreover,  even  to  any  man  to  whom  his 
decision  may  present  itself  as  taxable  with 
error,  the  greater  will  be  the  probability  that 
the  error  will  present  itself  as  standing  clear,  if 
not  of  intellectual,  at  any  rate  of  moral,  blame^- 
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In  a  word,  the  greater  the  burthen  of  the 
evidence,  the  greater,  in  appearance  as  well  as 
reality,  the  difficulty  in  judging  of  it :  and  the 
greater  that  difficulty  in  reality,  the  more  natu- 
ral will  erroneous  judgment  be:  and  the  greater 
the  difficulty  in  appearance,  the  more  venial  in 
appearance  will  the  error  be,  the  less  apt  to 
expose  him,  whose  error  it  is,  to  public  censure. 

The  evils,  therefore,  which  arise  from  excess 
of  evidence,  are  very  great :  and  that  they  form 
a  proper  subject  for  the  legislator's  considera- 
tion, is  out  of  the  reach  of  dispute.  But,  that 
the  propriety  of  allowing  them  to  be  productive 
of  actual  exclusion,  of  giving  them  in  practice 
the  effect  of  a  conclusive  reason,  depends 
upon  proportiofif,  (viz.  upon  the  preponderance 
of  the  collateral  inconvenience  in  the  shape  of 
vexation,  expense,  and  delay,  as  compared  with 
the  probability  of  direct  mischief  resulting  from 
deception  and  consequent  misdecision  for  want 
of  the  evidence  proposed  to  be  excluded),  is  a 
point  upon  which  a  decision  has  already  been 
pronounced,  on  grounds  which  the  reader  has 
had  under  his  view. 

Proceeding  on  this  ground,  the  necessary 
conclusion  is,  that  every  thing  that  on  this  field 
has  been  done,  in  any  of  the  established  sys- 
tems, is  wrong.  For  whatever  has  been  done, 
has  been  done  by  limiting  the  number  of  wit- 
nesses receivable,  without  regard  to  the  demand. 

Regard  being  paid  to  proportions,  one  most 
obvious  consideration  is.  that,  in  respect  of 
number,  the  demand  for  witnesses  will  depend 
upon  the  subject  matter  of  the  suit. 

1.  Even  where  the  claim  which  i  '  foun- 
dation' i)f  the  suit  is  itself  simple,  ii  ^^^P". 
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,  pen,  that  the  number  of  witnesses  which  it  may 
be  requisite  to  hear  has  no  certain  limits:  take, 
for  example,  a  claim  of  a  right  of  way  ;  a  claim 
)f  a  right  of  common  ;    a  suit,    the   object  of 
rhich  is  to  determine  the  bounds  between  por- 
tions of  land,  the  property  of  different  owners. 
2.  The  nature  of  things  affords  several  sorts 
\o(  suits,  in  which,   in  respect  of  the  subject 
matter,  the  demand  itself  is  complex;  and  cora- 
tplex  to  ^  degree  altogether  without  limit.     In 
this  case,  the  suit,  though  in  name  and  to  some 
purposes  but  one  suit,  is  in  fact  a  cluster  of 
lits.     Thus,  in  case  of  an  account,  the  com- 
>lex  suit  includes  as  many  simple  suits  as  there 
are  items  on  both  sides.     Not  one  of  them  but 
.is  capable  of  being  taken  for  the  ground  of  a 
[separate  suit :  in  which  suit,  the  number  ofwit- 
iSBCS  to  whose  testimony  it  may  be  necessary 
[to  have  recourse,  has  no  certain  limits. 

Sect,  II. — Remedies  suggested. 

As  it  is  with  a  physical  burthen,  so  is  it  with 
a   psychological  one :    undivided,   the  patient 
Istnks  under  it ;  divide  it,  he  performs  the  task 
without  difficulty. 

-    -Ypu  have  a  burthen,  which  you  wish  to  have 
tcarried,  within  a  certain  time,  to  a  certain  place, 
having  called  a  porter,  you  propose  the  Job  to 
him  :  he  declines  it,  he  pronounces  it  imprac- 
ticable.    Your  job,  must  it  for  that  reason  re- 
main undone  ?     By  no  means.     Common  sense 
indicates  a  variety  of  expedients,  all  of  them 
)racticable,  one  or  other  preferable,  according 
the  circumstances  of  the  case.    The  burthen 
lay  be  divided,  and  distributed  between  two 
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porters :  being  divided,  it  may  be  carried  by  the 
same  porter  at  two  turns  :  perhaps  even  it  may 
be  taken  by  him  at  one  turn,  if  he  be  allowed  a 
little  more  time. 

The  burthen  being  thus  of  the  physical  kind, 
the  remedies  thus  applicable  to  any  extraordi- 
nary  weight  that  may  belong  to  it  will  nerer 
fail  to  be  applied  :  common  sense  will  dictate 
the  expedients ;  self»regarding  interest  will  se- 
cure the  application  of  them.  Understand,  if 
tlie  burthen  be  mine,  and  if  it  be  for  a  purpose 
of  my  own  that  1  wish  it  carried,  and  if  it  be  by 
myself  that  the  charge  of  getting  it  conveyed  is 
undertaken :  for  if,  instead  of  being  managed 
by  myself,  the  business  be  committed  by  me 
to  a  servant,  who  is  lazy,  or  careless,  or  ill- 
affected  to  me,  or  who  has  any  thing  to  gain  by 
having  it  miscarry  or  arrive  too  late,  it  may 
make  a  difference. 

Where  the  burthen  is  of  the  psychological 
kind,  the  remedies  will  be  no  less  obvious:  un- 
fortunately, the  application  of  them  will  be  far 
from  being  alike  secure.  In  this  case,  as  in 
the  other,  the  advice  of  common  sense,  if  con- 
sulted, would  be  equally  sure :  but,  unfortu- 
nately, the  hands  on  whom  the  business  rests 
are  such  whose  purpose  is  not  answered  by  the 
taking  any  such  advice. 

Had  the  ends  of  justice  been  the  ends  ofactual 
judicature,  this,  like  so  many  other  mischiefs 
with  which  the  technical  system  swarms,  or 
rather  of  which  it  is  composed,  never  could  have 
taken  place.  liad  the  foundation  of  every  c&uae 
been  laid  in  the  simultaneous  appearance  of  tbe 
parties  coram  judice,  no  such  danger  as  that  of 
an  inordinate  influx  could  have  existed.     Se 
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^much  as  the  cause  really  required,  and  by  ita 
importance  was  capable  of  paying  for,  just  so 
much  would  be  delivered,  and  no  more.  When 
in  til  is  way  any  thing  of  excess  takes  place,  it 
is  only  for  want  of  those  explanations,  which, 
in  case  of  the  sort  of  meeting  above  described, 
cannot  fail  of  taking  place,  but  which  can 
scarce  ever  take  place  with  effect  on  any  other 
terms.  This,  accordingly,  has  already  been 
.ftated  as  one  of  the  uses,  though  byt  one,  and 
(from  the  rarity  of  its  occurrence)  one  of  the 
least  considerable  of  the  uses,  of  that  meeting ; 
.iritiiout  which,  judicature  is  no  better  than  a 
game,  in  which  Justice,  in  spite  of  design,  turnt^ 
up  now  and  then  by  accident. 

Of  the  established  system  of  procedure  it  is  a 
fundamental  principle,  not  to  hear  the  parties, 
not  to  suffer  either  of  them  so  much  as  to 
le  into  the  presence  of  the  judge,  till  the 
conclusion  of  the  cause.  Not  hear  the 
parties?  Whom  then  would  you  hear?  Not 
till  the  end  of  the  cause  ?  What  then  is  the 
sort  of  work  that  is  to  be  going  forward  in  the 
mean  time? 

Under  a  system  set  up  in  opposition  to  the 
ends  of  justice,  the  idea  of  the  ridiculous  hangs 
over  every  step  of  an  inquiry  that  has  for  its 
object  the  pursuit  of  any  of  those  ends  :  it  is  as 
if  a  plan  for  the  more  effectual  propagation  of 
Protestantism  were  to  be  presented  to  the 
pope. 

To  find  the  average  quantity  of  time  really  in 
demand  for  a  cause,  turn  to  any  of  those  courts 
in  which  the  path  of  judicature  leads  to  the 
end*  of  justice:  turn,  for  example,  to  the  courts 
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of  conscience,  you  will  find  it  only  a  few 
minutes.  But  as  the  nature  of  that  jurisdiction 
admits  not  of  any  very  complex  causes,  and 
as  here  and  there  a  cause  will  present  itself 
which  may  require  as  many  months ;  putting 
all  causes  together  in  hotch-pot,  the  average 
upon  the  sum  total  may  thus  come  to  be 
doubled  or  trebled. 

In  a  vast  majority  of  the  individual  cases 
that  turn  up,  not  the  faintest  glimpse  of  any 
such  difficulty  will  present  itself:  such  is  the 
simplicity  of  the  vast  majority  of  cases  that  call 
for  the  exercise  of  judicial  powers.  But,  when 
a  cause  is  to  a  certain  degree  complex,  then 
comes  the  necessary  task  of  sketching  out  a 
plan  of  the  mass  of  evidence.  What  is  your 
demand,  what  your  title,  and  what  your  evi- 
dence? Three  questions  these,  to  which  a 
plaintiff,  if  he  knows  what  he  is  about,  will 
always  be  more  or  less  prepared  to  give  an 
answer :  and  which  a  judge,  if  he  knows  what 
he  is  about,  will  of  course  put  to  the  plaintiff, 
wherever  the  plaintiff,  for  want  of  distinct  con- 
ceptions, has  not  put  them  to  himself. 

What  then  is  this  plan  or  table  of  evidence  ? 
In  every  cause  in  which  a  question  of  fact  i» 
involved,  the  nature  of  it  may  be  seen  at  the 
conclusion  of  any  one  of  those  instruments 
which  among  English  lawyers  are  called  briefs: 
facts  which,  in  the  character  of  principal  facts, 
are  to  be  proved  ;  persons  or  scripts,  by  which 
each  such  fact  is  expected  to  be  proved.  To 
the  plaintiffs  table  of  evidence  add  that  of  the 
defendant,  you  have  the  sum  total  of  that  mass 
of  proposed  evidence,  concerning  every  article 
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>f  which,  the  judge  will  have  to  consider  whe- 
ther at  all,  and  if  yes,  then  in  what  event,  and 
at  what  time,  it  shall  be  delivered. 

1 .  Where  the  demand  itself  is  of  a  complex 
oature,  (/.  e.  where  the  cause,  though  in  form 
id  denomination  but  one  cause,  is  ia  reality 
'^an  aggi'egate  of  a  number  of  causes),  analyze 
this   artificial  whole :   resolve   it  into  its  ele- 
mentary parts.     Suppose  an  account  current, 
rith  a  hundred  items  on  each  side  :  a  hundred 
;ms,  to  any  one  or  every  one  of  which  it  may 
happen  to  be  contested.     How  absurd  in  this 
xase  to  think,  by  means  direct  or  indirect,  to 
limit  the  multitude  of  witnesses !     But  there 
being  in  fact  two  hundred  causes  to  try  under, 
the  name  of  one,  there  is  not  one  of  them  that 
may  not,  without  prejudice  to  the  interests  of 
truth,  be  tried  at  a  different  time,  at  a  different 
place,  by  a  different  judge  or  set  of  judges.     In 
'a  cause  of  this  composite  order,  two  witnesses 
may  be  one  too  many ;  two  thousand  may  be 
.not  sufficient.    Behold  now  the  legislator,  with 
fshut   eyes,   and    Procrustes  for  his  guide,  by 
arrangements    direct   or    indirect,    fixing    the 
number  of  witnesses  which,  in  a  cause  of  this 
[denomination,  a  plaintiff  or  a  defendant  shall 
be  permitted  to  produce. 

No  grievance,  no  remedy.  Here  is  in  truth  no 
grievance :  bi^t  if  in  this  way  a  remedy  be 
attempted  to  be  applied,  (that  is,  any  thing  under 
the  name  or  notion  of  a  remedy,)  th6n  indeed 
there  is  a  grievance ;  for  the  pretended  remedy 
is  a  real  grievance. 

At  his  own  pleasure,  and  by  and  with  the 
advice  of  his  attorney,  (who  in  the  temple  of 
equity  puts  on  the  more  respectable  and  profit- 
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■Ue  tide  of  solicitor,)  a  man  who  bas  a  basioesB 
9§  ciu»  aofft  to  settle  with  an  unwilling  adrer* 
mtfr  addresses  himself  to  common  law  or  to 
mpttej.  If  to  comraoD  law,  —  after  six  moalhs 
m  twelve  months  spent  in  doing  worse  than 
noliuiig,  spent  in  affording  the  occasions  (or 
learned  pillage,  the  two  hundred  causes*  if 
ttied  at  all,  must  be  tried  in  a  day,  or  in  the 
MBomnt  of  a  day.  if  to  equity, — after  the 
nmnber  of  months,  not  to  say  years,  employed 
in  doing  worse  than  nothing,  as  above, — when 
the  matter  in  dispute  comes  to  be  tried  in  good 
earnest,  the  cause  is  wiredrawn  through  a 
hole  in  the  judge's  closet,  and  instead  of  the 
one  day,  as  above,  is  drawn  out  perhaps  to  a 
thousand :  the  judge  (called  in  this  case  a 
master),  under  the  eye  of  a  conniving  chan- 
cellor, taking  care  to  be  paid  for  three  attend- 
ances for  every  one  he  bestows,  and  cutting 
out  each  day  into  hours,  that  each  hour  may 
have  its  fee. 

On  either  side  of  the  passage,  what  in  all 
this  can  there  be  that  could  be  better  than  it 
is  ?  On  the  one  side,  is  not  work  made  for  a 
jury?  On  the  other  side,  is  not  every  thing 
done  by  equitj/ ?  by  equity,  the  botm  dea  of 
English  lawyers,  made  by  their  own  hands 
for  their  own  use,  unknown  to  all  the  world 
beside  ? 

3.  In  a  cause  in  which  the  niatter  in 
dispute  is  a  man's  right  to  a  station  filled 
ky  election,  there  may  be  as  many  causes 
as  electors,  including  persons  assuming  to 
be  electors  ;  the  right  of  each  elector  de- 
pending upon  an  inaefioite  quantity  of  evi- 
dence, geneially  very   small,    but   snaceptible 
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of  extension,  without  any  certain  limit.  Squeeze 
now  a  complex  cause  of  this  sort  into  the  com- 
pass of  a  day,  and  observe  the  consequence. 
Before  the  Grenville  Act,  causes  of  that  sort 
were  compressed  each  into  the  compass  of  a 
day;  and  the  consequences  were  such  as  at 
length  gave  birth  to  that  not  inconsiderable 
effort  of  innovating  and  meliorating  wisdom. 
The  condensing^  engine  being  broken,  the  quan- 
tity of  matter  which  by  fiction  had  been  com- 
pressed into  the  compass  of  a  day,  has  now 
been  found  to  fill  in  reality  the  compass  of 
sometimes  not  so  few  as  a  hundred  days,  and 
a  hundred  days  fully  employed.  But  as  a 
cause  of  this  sort  consists,  in  truth,  of  so  many 
dozen,  or  score,  or  hundred  of  causes;  if  con- 
stitutional prejudices  and  misgivings  would  but 
permit,  what  a  prodigious  load  of  vexation  and 
expense  might  not  every  now  and  then  be 
saved,  if  in  these  causes  the  witnesses  could 
be  heard  within  a  reasonable  distance  of  their 
own  doors,  instead  of  being  imported  from  the 
Orkneys,  or  the  Land's  End,  to  be  fed  for  an 
indefinite  time  at  London  prices. 

3.  Suppose  a  cause  in  which  the  matter  in 
dispute  is  the  supposed  disturbance  or  abuse 
of  the  rights  annexed  to  some  station  or  con- 
dition in  life,  domestic  or  political.  The  dis- 
turbance or  abuse  constitutes  one  group  of 
facts,  the  entrance  into  the  station  another. 
Entrance  and  disturbance  :  marriage  and  adul- 
tery :  entrance  and  abuse,  appointment  to  an 
office,  and  abuse  of  the  powers  of  it.  The 
scene  of  the  entrance  lies  at  any  number  of 
miles  distance  from  that  of  the  disturbance  or 
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the  abuse*  Two  groups  of  facts  thus  distinct 
and  unconnected,  what  need,  or  even  what  use, 
that  the  proof  of  both  should  be  crowded  to- 
gether into  the  same  portion  of  time,  into  the 
same  portion  of  space,  only  that  they  majrj 
come  under  the  eyes  of  the  same  judge  oi 
judges?  In  London,  cohabitation  between  man 
and  wife  on  the  one  hand,  adultery  of  the  wifeg 
on  the  other :  actual  marriage,  in  the  £asl 
Indies.  The  cohabitation  public  and  notorious, 
the  adultery  susceptible  of  proof, — why  must 
redress  be  made  to  wait,  not  only  for  Uie  de- 
finitive result  but  even  for  the  preliminary 
steps,  till  proof,  in  form,  of  what  no  one  doubts 
of,  shall  have  been  sent  for  and  fetched  ironi 
the  East  Indies  ? 

The  mass  of  evidence  thus  decomposed  inf^ 
idea,  and  resolved  into  its  ultimate  elements ; 
frequently  it  will  happen,  not  only  that  by  an 
apt  distribution  of  it  among  different  portions, 
ol  time  and  space,  the  quantity  of  vexation,  ex- 
pense, and  delay,  attached  to  the  delivery  of 
the  evidence,  may  be  reduced ;  but  the  quantum 
of  the  evidence  necessary  to  be  delivered,  may 
itself  be  reduced.  It  is  in  this  way,  and  this 
alone,  that,  by  any  management,  a  retrench- 
ment may  be  made  to  the  mass  of  evidence, 
(understand  relevant  eWdeuce,)  and  witliout 
prejudice  to  the  direct  ends  of  justice.  A  se- 
cond mass  of  evidence.  No.  2,  may  be  rele\*ant, 
may  be  indispensable ;  but  it  is  only  on  the 
supposition  that  the  mass  of  evidence  No.  1, 
has  already  been  delivered,  (or  not  delivered). 
Take  away  the  one,  you  take  away  the  demand 
for  another.    Keep  back  the  testimony  of  yitius. 
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the  proof  that  would  have  been  offered  of  his 
bad  character,  or  of  his  having"  been  elsewhere 
at  the  time,  is  no  longer  relevant. 

Expedients  upon  expedients,  on  a  review  of 
the  circumstances  of  the  individual  cause,  might 
be  employed  for  reducing  the  amount  of  the 
evidence,  and  of  the  vexation,  expense,  and 
jdelay,  attached  to  the  delivery  of  it,  within  the 
rowest  limits  compatible  with  the  due  re- 
gard to  the  direct  ends  of  justice.  1.  What  is 
it  that  each  man  is  expected  to  prove  ?  2.  By 
what  circumstances  is  he  enabled  to  prove  it  ? 
3.  From  which  of  the  witnesses  on  both  sides 
is  the  most  decided  and  satisfactory  evidence 
to  be  expected  ?  4.  Which  are  those  between 
fhom  an  irreconcilable  contradiction  may  be 
:pected ;  and  in  whose  instance  it  is  most  par- 
ilarly  requisite  that  they  be  brought  face  to 
fece?  5.  Are  there  any  masses  of  evidence,  by 
the  use  of  which,  if  the  decision  be  in  a  certain 
way,  the  demand  for  the  other  may  be  super- 
seded ? 

Where  no  such  preparatory  explanation  take» 
place  (that  is,  under  all  technical  systems),  su- 
perfluous evidence  is  poured  in  in  abundance ; 
not  only  all  that  will  be  wanted,  but  all  that 
by  possibility  may  (it  is  supposed)  be  wanted, 
is  provided.  In  continental  Roman  procedure, 
and  in  English  equity,  the  shelves  are  thus 
loaded  with  depositions,  which,  when  they  come 
to  be  looked  at,  are  found  not  to  be  necessary, 
and  which  accordingly  are  not  employed  m 
argument.  At  common  law,  before'  a  jury, 
crowds  of  witnesses  are  in  attendance,  who, 
when  the  trial  comes  on,  remain  unexamined, 
either  because  there  is  really  no  need  of  their 
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evidence,  or  because  there  is  no  time  for  hear-* 
ing  it.  f| 

At  the  same  time  that  the  number  of  thi 
witnesses,  and  in  general  the  quantity  of  the] 
evidence  of  all  sorts,  that  mayor  may  not  b< 
necessary,  is  thus  brouglit  forward  on  all  sides, — ^] 
all  circumstances  which,  in  the  case  of  this  oi 
that  witness  or  other   article   of  evidence   \n>\ 
particular,  may  operate  in  enhancement  of  th< 
vexation,  expense,  or  delay,  attendant  on  th< 
production  of  that  witness  or  other  article  of  evi-4j 
dence,  in  like  manner  should  be  brought  undei 
review.     And  thus  and  thus  only  it  is,  that  theij 
judge  finds  it  in  his  power  to  do  what  justices 
requires  him  to  do  in  respect  of  collateral  in- 
convenience :  in   the   first   place,  to   take   the 
arrangements  necessary  for  reducing  it  to  it»j 
least  dimensions ;  in  the  next  place,  to  deter- 
mine whether  (a  case  which,  though  rarely,  maj 
sometimes   happen)   the   injustice   that   wouh 
result  from  the  production  of  the  proposed  evi-j 
dence,  would  not  preponderate  over  that  brand 
of  injustice  which  stands  opposed  to  the  direct] 
ends  of  justice,   v\z.   the  frustration  of  a  jus( 
demand :  or,  on  the  other  hand,  (not  to  mak( 
an  unnecessary  sacrifice  of  the  principal  to  th« 
collateral  ends),  whether,  provisionally  at  leasl 
inferior  evidence  may  not  be  employed,  instea< 
of  superior  from  the  same  source ;  makeshift,] 
instead  of  regular:  transcriptural,  for  instance,] 
instead  of  original.* 


*  A  curious  enough  and  instructive  comparison  might,  on 
any  sitting  of  Nisi  Prius,  or  still  better  on  any  circuit,  be 
afiorded  by  two  lists :  1 .  list  of  the  persons  summoned  to 
attend  as  witnesses;  2.  list  of  the  number  of  persons  actualiy 
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In  causes  that  are  fortunate  enough  to  find 
themselves  removed  out  of  the  hands  of  the 
rei^lar  courts  into  those  of  special  arbitrators, 
motual  and  preparatory  e.vplanations  take  place 
of  course  :  at  any  rate,  there  is  nothing  to  pre- 
vent them  from  taking  place,  but  those  acci- 
dental  deficiencies  in  point  of  probity  or  intel- 
ligence, to  which  all  tribunals,  and  all  human 
afiairs,  are  exposed.  In  these  tribunals,  it  is 
to  the  judge  that  any  failure  in  this  respect 
ought  to  be  imputed :  for  if,  on  a  requisition 
made  by  the  judge,  any  backwardness  in  re- 
gard to  compliance  be  manifested  on  either 
side,  such  reluctance  will  but  atibrd  an  addi- 
tional reason  for  insisting  upon  compliance. 

These  observations,  if  well  grounded,  will  be 
worth  the  attention  of  those  public  tribunals, 
whose  hands  are  not  tied  up  by  any  of  those 
manacles  which  have  laid  the  regular  courts 
under  the  not  altogetlier  unwelcome  impossi- 
bility of  obeying  the  voice  of  justice.  I  speak 
of  parliamentary  election  courts,  courts  mar- 
tial, and  courts  of  inquiry,  military  and  naval  : 
for  as  to  the  courts  held  by  justices  of  the 
peace  out  of  sessions  (I  speak  of  the  case  in 
which  their  jurisdiction  is  definitive),  it  is  sel- 
dom indeed,  that  a  cause  coming  before  any 
such  tribunal  will  be  complex  enough  to  afl^ord 


examined  at  that  same  place,  or  succession  of  j^laces.     Of  ihe 
first  of  these  lists  the  materials  are  at  any  time  to  be  found. 

On  the  last  occasion  that  has  happened  to  fall  within  my 
knowledge,  of  four  witnesses  that  attended  on  one  ^ide,  one 
only  vas  examined  :  yet,  under  the  uncertainty  that,  for  want 
of  the  sort  of  explanation  in  question,  hung  over  the  cause, 
there  was  not  one  of  the  three  whoso  attendance  could  prudently 
have  been  dispensed  with. 
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the  matter  for  any  such  arrangement :  and  the 
same  observation  may  be  applied  a  fortiori  to 
the  courts  of  conscience. 

In  these,  and  all  other  courts  in  which  thoJ 
ends  of  justice  are  the  objects  of  judicature,  in*j 
asmuch  as  the  preparatory  explanation  in  ques-j 
tion  always  may  be  called  for,  so  (proportioned^ 
to  its  obvious  utility  to  all  persons  concerned,! 
and  more  especially  to  the  judges)  is  the  ex-» 
pectation  one  should  naturally  form  of  seeing  | 
It  called  for  in  each  individual  instance.     ButJ 
against  this  ex|)cctation  there  arc  two  circum- 
stances which  operate  on  the  other  side:   1.  the 
propensity  which  all  tribunal.s  of  inferior  ac» 
count  have  to  imitate  the  practice  of  their  supe- 
fiors;  and  2.  the  propensity  which  all  tribunals 
have  to  shackle  themselves  by  general  rules ; 
extending  an  arrangement  from  the  one  case, 
the  one  individual  case  in  which  it  was  found 
conformable,  to  an  unknown  succession  of  other 
cases  in  which  it  would  not  be  conformable,  to 
the  ends  of  justice. 

What?  Shall  my  client  then  be  compelled 

to  disclose  the  plan  of  his  defence  ?     As  well 

might  you  call  upon  him  to  criminate  himself, 

or  upon  me  to  betray  the  trust  he  has  reposed 

[in  me.     Such  is  the  objection  which,  on  an 

>ccasion  of  this  sort,  the  consciousness  of  a  bad 

cause  will  put  of  course  into  the  mouth  of  the 

^experienced  advocate :   such  the  sort  of  argu- 

fment  whicb  finds  all  ears  open  to  it,  under  that 

system  of  which  the  spiritus  rector  is  the  spirit 

I'of  insincerity.    For,  under  the  technical  system, 

wch  is  the  state  of  things  towards  which  every 

thing  gravitates,  such  the  notions  attached  to 

the  word  equiti/ ;   viz.  that  on  every  occasion. 
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justice  and  injustice,  fraud  and  sincerity,  shall 
have  an  equal  chance. 

With  reference  to  this  topic,  causes,  whether 
criminal  or  non-criminal,  may  be  distinguished 
intQ  three  glasses. 

.  1.  The  sort  of  cause  in  which,  on  the  first 
meeting,  the  whole  stock  of  evidence  which  the 
cause  affords  is  visible  at  once :  as,  where  the 
otnae  turns  on  the  testimony  of  one  or  both 
parties,  with  or  without  an  adducible  script  or 
two,  or  an  adducible  w^ituess  or  two,  on  one 
or  on  each  side.  Under  this  description  will  be 
included  the  vast  majority  of  causes.  In  this 
case,  the  cause  is  already  ripe  for  decision. 

2,  The  sort  of  cause  in  which, — though  the 
whole  stock  of  e\ndence  be  not  adducible  oa 
both  sides, — yet,  on  each  side,  every  article  of 
evidence  proposed  to  be  adduced,  is  capable 
of  being  indicated.  In  this  case  comes  the 
demand  for  the  mutual  explanations  above  in- 
dicated, and  the  operation  of  marshalling  the 
witnesses  and  documents,  in  consequence. 
Ripe  for  decision  the  cause  may  in  this  case 
be,  perhaps  the  next  day,  perhaps  not  for  any 
number  of  years  afterwards.  For  who  shall 
say,  in  every  case,  at  the  end  of  how  many 
months  a  witness  shall  be  forthcoming,  in  a 
country  in  which  voyages  to  the  antipodes  are 
in  every  day's  pi*actice  ? 

3.  The  sort  of  cause  in  which  a  man  believes 
or  auspects  a  fact  (a  principal  fact)  to  have 
taken  place;  but,  even  supposing  it  to  have 
taken  place,  knows  not  as  yet  by  what  evi- 
dwice  it  may  be  proved:  e.  g.  that  an  act  of  mur- 
der has  been  committed,  the  author  suspected 
OK  not  suspected :  that  an  instrument  produced  in 
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^tlie  character  of  a  deed  or  will,  is  spurious  or 
falsified :    that  the  parentage  attributed    to    a. 
child  is  false :  that  a  deed  or  will,  though  ge- 
nuine, was  obtained  by  fraud  or  force.     In  thiS" 
case,  the  cause  is  neither  ripe  for  decision,  nor 

'ripe  for  any  such  exhibition  and  analysis  of  the 
mass  of  evidence,  as  above.  • 

To  this  sort  of  cause  applies  the  demand  fon^ 
investigatorial  procedure;  that  sort  of  pro-, 
cedure  which  Roman  law  has  confined  to  cri- 
minal cases,  English  law  (to  the  extent  of  the 
regular  system)  has  denied  to  all  cases,  felo-' 
niously  criminal  cases  alone  excepted,  in  which, 
through  the  medium  of  the  preliminary  exami-* 
nations  prescribed  by  statute,  it  has  been  blown 
in,  as  it  were,  by  a  side  wind. 

To  pursue,  through  any  further  exemplifica- 
tions, the  decomposition  of  the  aggreg-ate  mass>j 
of  evidence,  would  be  beyond  the  design  of  the* 
present  Book  :  what  is  above,  will,  it  is  hoped, 
be  found  suiiicient  at  once  to  indicate  the  natui 
of  the  operation,  and  the  use. 


Sect.  III. — Aberrations  of  established  sif$te7ns  in 
this  respect. 

In  the  next  chapter  we  shall  have  occasion 
to  examine  the  indirect  modes  in  which  alln 
evidence,  over  and  above  a  certain  quantity, 
has,  under  established  systems,  been  excluded. 
In  some  cases,  however,  the  indirect  and  dis- 
guised exclusion  not  being  strong  enough,  and 
the  only  rational  remedy,  the  preparatory  ex- 
planation and  arrangement,  being  unendurable, 
exclusion  was  to  be  applied  without  disguise, 
and  in  direct  terms.     Such,  accordingly,  upon 
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the   continent,   has   been  the   resource : 
French  and  Spanish  law  for  examples. 

To  any  given  fact  or  question,  {fait  (fact), 
French ;  pregunta  (question),  Spanish,)  thirty 
witnesses  were  and  are  allowed  by  Spanish 
law;  ten  only  are,  or  at  least  were,  allowed  in 
French  law.  Are  both  right  ?  One  French  wit- 
ness, then,  is  equal  to  three  Spanish  ones. 

Of  these  limitations,  what  upon  earth  could 
be  the  design  ?  To  make  work  for  advocates  ? 
To  give  the  judge  a  facility  for  favouring  whom 
he  pleased?  If  so,  it  was  well  aimed:  to  any 
good  purpose,  completely  useless.  On  the  na- 
ture of  the  cause,  no  distinction  grounded:  un- 
der this  direct  exclusion,  as  under  the  indirect 
one,  the  same  allowance  for  all  causes. 

Fact  —  queation:  —  of  the  unity  of  the  fact  or 
question,  who  shall  give  the  criterion  ?  No- 
body :  criterion  there  is  none.  You  are  a 
French  judge  :  a  man  who  has  produced  ten 
witnesses  wishes  to  produce  more.  Would  you 
have  him  lose  ?  Stick  to  the  unity  of  the  fact, 
and  you  stand  firm  upon  the  law.  Would  you 
have  him  gain?  Split  the  fact  into  two,  you 
may  then  allow  him  as  many  as  twenty  wit- 
nesses. Are  twenty  not  enough  ?  Take  up  the 
metaphysical  wedge,  and  drive  it  in  once  more» 
We  have  seen  that  to  split  one  man  into  two 
witnesses  is  every  days  practice.*  That  was 
a  clumsy  trick:  men,  like  oaks,  are  **  gnarled 
and  unwedgeable ;"  facts,  like  deals,  are  fis- 
sile.t 


•  .Supr^,  p.  482. 

+  Instituciones  del  Dertcho  Civil  de  Castilla.  Madrid,  1791. 
4tO.   p.  ccci.      Titulo  vii.  de   las  Pruebas.   Cap.  iv.   de  b 
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Enieba  de  testigos,  p.  ccci.  "  Se  segue  L  Que  solamenta 
agan  fe  en  juccio  dos  testigos:  ....  no  pudiendo  exceder 
el  numero  de  treinta  para  cada  pregunta  (question)  diversa." 
From  Recompilacion ,  i.  577.     Lib.  4.  tit.  6.  sec.  vii. 

Ordonnance  Civile  de  Louis  XIV.  anno  1667.  Tit.  xxiu 
^des  Enqu^teft.  Art.  xx'u  "  Ne  seront  ouia  plus  de  dix 
ftfemoins."    Conferences,  p.  305. 

Art.  xxi.  "  Defeudons  aox  parties  de  laire  ouTr  en  luati^re 

[civile  plus  de  dix  t^moins  sur  un  m^me  fecit,  et  aux  jtiges  ou 

[commissaires  d'entendre  uu  plus  grand  nombre ;    autrement 

b   partie  ne   pourra   pr^tenore  le   remboursenienl  des  frais 

Iu'elle  aura  avances  pour  les  faire  outr,  encore  que  tous  les 
^peus  du  proems  liii  soient  adjuges  en  Hn  de  cause." 
In  a  cause  of  the  civil  class,  the  French  code  of  procedore. 
klbrbids  and  admits  the  receipt  of  more  than  ten  witneases,  vt 
[the  instance  of  any  party,  to  each  fact  (fait);  so  that,  if  aa 
^eventh  witness  be   produced  by  any  party,  the  judge,  ac- 
raordiag  as  he  likes  or  dislikes  the  party,  admits  or  rejects  the 
witness.     The    law  admits   him:  but  under   this   condition, 
viz.  that  the  expense  attached  to  the  testimony  of  that  witncav 
shall  rest  on  the  party  by  whom  he  is  produced,  although 
costs  of  suit  be  adjudged  to  him  at  the  conclusion  of  the 
cause.     The  law  excludes  him  :  for,  over  and  above  this  con* 
dition,  operating  as-  a  license  or  as  a  penalty  according  to  the 
point  of  view  iti  which  il  suits  the  judge  to  contemplate  it, 
there  is  an  express  prohibition:  a  prohibition  as  express  as 
words  can  make  it,  a  prohibition  without  any  condition,  and 
addressed  not  to  the  parties,  but  to  the  judge.     We  forbid 
r^em  (judges  and  commissaries)  to  have  any  greater  number. 
At  the  conference,    great  debate   between   Passort,   who 
jpears  to  have  been  the  author  of  thb  code,  and  the  Premier 
'President  of  the  day.      The  president  disapproves  of  ibc 
limitation,  but  yi&lds ;  saying;,  that,  the  case  of  a  party  wish- 
ing to  produce   any  greater  number   not  being   likely   to 
happen  frequently,  the  matter  is  of  no  great  consequence. 
Passort  defends  his  article,  and  prevails.     On  the  condition 
specified,  a  party  (he  insists  upon  ii)  is  at  liberty  to  produce 
as  many  witnesses  as  he  pleases.     You  have  to  gtve  jadgiaent 
lion  this  article:  would  you  let  in  the  supernomeraries,  refer  to 
the  condition  ;  and  if  that  will  not  do,  pray  in  aid  the  common 
vouchee,  Uie  author  of  the  code.     Would  you  shut  them  out  ? 
slick  to  the  text,  and  turn  a  deaf  ear  to  all   histories  and 
commentaries. 
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CHAPTER  III. 

EXCLUSION  PUT  BY  BLIND  ARRANGEMENTS 
OF  PROCEDURK  UPON  INDETERMINATE  POR- 
TlONiJ  OF  THE  MASS  OF    EVIDENCE. 


A  PROPOSITION  that  seems  neither  to  re- 
qaire»  nor  (any  more  than  a  postulate  in  geo- 
metry) admit  of  proof,  is,  that  every  arrange* 
meat  of  procedure,  the  eifect  of  which  is  to 
exclude  an  indeterminate  portion  of  evidence, — 
of  that  stock  of  evidence,  which  the  cause,  in 
the  individual  instance  in  question,  happens  to 
alTord, — and  that,  too,  withoat  the  plea  of  pre- 
ponderant inconvenience  in  the  shape  of  vexa- 
tion, expense,  and  delay, —  is  irreconcilably 
repugnant  to  the  ends  of  justice.  In  every 
cause  to  which  the  operation  of  the  principle  of 
blind  defalcation  happens  to  extend,  the  effect 
of  it  is,  to  reduce  to  an  equal  chance  whatever 
preponderant  probability  of  success  a  good 
cause  may,  under  the  system  of  procedure  in 
question,  give  a  man  as  against  a  ba^  one. 

Such  is  the  result,  and  such  the  mischief, 
supposing  the  composition  of  the  defalcated 
mass  to  depend  altogether  upon  blind  chance. 
Suppose,  on  the  other  hand,  that  it  is  capable 
of  being  influenced  by  arrangement,  by  arrange- 
ment on  the  part  of  either  of  the  parties ;  the 
probability  of  success,  instead  of  being  equal. 
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will  be  preponderant  in  favour  of  injustice.  He 
who,  being  in  the  right,  is  persuaded  of  his 
being  so,  will  not  naturally  have  recourse  to 
this  or  any  other  sinister  artifice:  at  least  he 
will  not  be  urged  so  to  do  by  so  strong  an 
impulse  as  that  by  which  the  opposite  party, 
supposing  him  to  be  in  the  wrong,  and  con* 
scious  of  being  so,  will  be  urged. 

Had  the  ends  of  justice  been,  in  every 
country,  the  ends  to  which  the  system  of  pro- 
cedure had,  in  the  course  of  its  formation,  been 
dnected,  no  arrangement  pregnant  with  any 
such  effect  would  perhaps  any  where  have 
been  established.  But  in  no  country  has  the 
predominant  part  of  that  system  been  really 
directed  to  those  ends :  accordingly,  arrange- 
ments pregnant  with  that  absurd  and  pernicious 
effect  are  to  be  found  established  in  both  of 
the  two  systems  of  technical  procedure,  be- 
tween which  the  more  enlightened  part  of  the 
population  of  the  globe  has,  in  such  unequal 
proportions,  been  divided. 

In  the  Roman  system  may  be  seen  one  ex- 
ample of  an  arrangement,  by  which  an  iudetei-- 
minate  portion  of  the  obtainable  mass  of  evi- 
dence is  shut  out. 

In  the  English  system  may  be  seen  an  ex- 
ample of  another  arrangement,  which,  discordant 
as  it  is  with  the  Roman  in  other  points  of  view, 
agrees  wiifi  it  in  this. 

The  Roman  arrangement  here  in  view,  is  that 
by  which,  whatsoever  part  of  the  evidence  can 
by  possibility  be  kept  secret  from  the  parties 
respectively,  (viz.  every  part  of  it  but  that 
which  has  been  extracted  from  a  party  himself  j, 
is,  with  the  most  anxious  care,  kept  from  the 
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knowledge  of  both,  until  the  lime  when  the 
process  of  collection  is  closed. 

From  this  arrangement  is  apt  to  result  the 
exclusion  of  an  indeterminate  and  indefinable 
mass  of  counter-evidence.  The  portion  thus 
excluded  is  divisible  into  two  distinguishable 
branches:  1,  the  additional  mass,  which,  had 
the  already  extracted  portion  been  known  to 
them  in  time,  might  and  would  have  been 
extracted  by  the  parties  respectively,  whether 
from  the  witnesses  on  their  own  side  respect- 
ively, or  from  tho.se  on  the  other:  2.  any  such 
further  portion  as,  in  explanation,  confirmation, 
or  contradiction  of  the  testimony  actually  deli- 
vered (as  above),  might  have  been  extracted 
from  the  bosoms  of  other  witnesses. 

Such,  then,  in  a  few  words,  is  the  effect : 
exclusion  of  ulterior  evidence  obtainable  by 
counter-interrogation  of  the  same  witnesses ; 
exclusion  of  counter-evidence  extractible  by 
interrogation  and  counter-interrogation  from 
ulterior  witnesses. 

The  English  practice  is  that  which,  in  civil 
cases,  limits  the  mass  of  evidence  to  the  quan- 
tity tl*e  delivery  of  which  can  be  squeezed 
into  the  compass  of  a  single  sitting:  deducting 
the  quantity  occupied  by  the  introductory 
statements  made  by  the  advocates  on  both 
sides,  and  the  recapitulation  made  by  the  di- 
recting judge. 

Of  the  nature  of  the  mass  of  evidence  thus 
shut  out,  it  is  not  easy  to  give  any  the  loosest 
estimate :  not  so  much  as  the  sort  of  estimate, 
than  which  nothing  can  easily  be  more  loose, 
given  of  that  which  is  shut  out  by  Roman 
practice. 
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To  assist  conception,  cro§8  over  trora  time  to 
space.  Suppose  a  court  (and  you  need  aot 
look  further  than  Westminster  Hall  to  find  four 
such)  which,  in  the  case  of  a  cause  of  a  na- 
ture to  excite  that  sort  of  interest,  on  which  the 
purity  of  judicial  conduct  so  essentially  de- 
pends, shall  be  capable  of  affording  hearinj^ 
and  seeing  room  to  no  more  than  a  tenth  or  a 
twentieth  part  of  the  numbers  that  would  be 
there  if  they  couid.  Nine  persons  out  of  every 
ten  are  thus  excluded  from  the  exercise  of  the 
functions  of  a  member  of  the  open  committee 
of  the  public,  charged  with  the  inquiry  into 
the  conduct  of  the  courts  of  justice.  Who,  iu 
each  individual  instance,  are  the  persons  on 
whom  the  lot  of  exclusion  falls  ?  When  for 
this  question  a  precise  answer  has  been  found, 
on  the  back  of  it  will  be  found  an  account  of 
the  articles  of  evidence  excluded  by  that  law 
of  the  judicial  drama,  which  (substituting  the 
dramatic  unities  for  the  ends  of  justice)  requires 
the  business  to  be  compressed  within  the  space 
of  time  during  which  a  mixed  multitude  of  per- 
sons are  capable  of  continuing  together  in  the 
compass  of  the  same  close  room,  without  pre- 
judice to  the  free  exercise  of  their  intelkctual 
faculties. 

Incompatible  as  this  system  of  condensation 
is  to  the  ends  of  justice,  it  wants  nothing  of 
that  which  is  necessary  to  adapt  it  to  the  ends 
of  established  judicature.  Sufficient  or  insuffi- 
cient to  the  purpose  of  doing  right  to  the  par- 
ties, the  time  is  never  less  than  suthcicnt  to  the 
gathering  in  of  fees. 

The  door,  does  it  happen  to  have  been  shut 
against  this  or  that  article  of  necessary  evi- 
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deuce?  So  much  the  better.  Then  come  other 
exigencies,  far  better  adapted  than  any  evi- 
dence to  the  use  of  lawyers.  At  law,  necessity 
for  new  trials,  and  motions  for  new  trials :  in 
equity,  necessity  for  bills  of  review,  or  bills 
partaking  of,  or  in  some  convenient  shape  or 
other  approaching  to»  the  nature  of  bills  of 
review.  An  entire  cause,  with  all  its  evidence, 
does  it  happen  to  be  shut  out  in  the  lump,  be- 
cause there  was  not  time  so  much  as  for  the 
opening  of  it  ?  Causes  are  not  like  strawberries 
or  mackerel:  at  the  end  of  six  months,  or  of 
twelve  months,  they  are  as  fresh  as  ever ;  and 
then  they  come  garnished  with  fresh  fees. 

It  is  only  in  causes  of  a  complex  nature,  that 
the  operation  of  the  principle  of  exclusion  can 
attach  :  causes  which,  whether  in  any  other 
respect  or  no,  are  complex  at  any  rate  in  re- 
fpect  of  the  number  of  witnesses  from  whom 
relevant  evidence  might  have  been  extracted. 
Call  twenty-four  hours  the  utmost  extent  of  a 

gle  judicial  sitting.     There  are  some  causes, 

d  of  this  description  are  the  major  part  of  the 
causes  instituted),  for  which  a  quarter  of  the 
number  of  minutes  would  be  more  than  enough : 
there  are  others,  for  which  three  or  four  times 
as  many  days  might  be  a  scanty  allowance. 

Where  the  allowance  of  time  presents  itself 
as   insufficient,   the   quantity  of  evidence  dis- 
carded by  each  party,  (at  least  if  acting  bond 
Jidc^)  will  naturally  be  that  which  in  the  judg- 
ment of  the  party  can  best  be  spared. 

Of  either  party,  ri  in  maldjide,  one  resource 
will  be,  the  crowding  in  evidence  in  such  quan- 
tity as  to  generate  confusion  ;  and,  by  blinding 
the  eyes  of  those  to  whom  it  belongs  to  judge. 
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to  raise  in  this  way  the  unfavourable  prospect 
to  the  level  of  an  even  chance. 

In  any  case,  the  undue  advantage  from  the 
compression  gravitates  towards  the  plaintift's 
side.  His  evidence  being  the  first  heard,  the 
more  he  introduces  of  his  own,  the  less  he 
leaves  it  possible  for  the  defendant  to  intro- 
duce. Out  of  the  supposed  maximum  of  four 
and  twenty,  the  greater  the  number  of  hours 
occupied  by  the  one,  the  less  the  number  left 
to  be  occupied  by  the  other.  The  advantage 
of  this  policy  will,  however,  be  clearer,  if  the 
plaintifi'  who  avails  himself  of  it  be  in  mala, 
than  if  in  bondjide :  for  in  the  latter  case,  what 
he  gains  by  the  exclusion  of  his  antagonists 
evidence,  may  be  lost  in  some  measure  by  the 
confusion  produced  by  the  multiplicity  of  his 
own. 

In  the  midst  of  all  this  darkness,  a  difference 
may,  however,  be  observed  between  the  effects 
of  the  Roman  and  those  of  the  English  practice. 
Of  the  disguised  exclusions  wrapped  up  in  the 
system  of  concealment,  the  influence  extends 
without  distinction  to  the  most  simple,  as  well 
as  to  the  most  complex  causes:  for  upon  the 
Roman  plan  of  inquiry,  there  is  never  any  want 
of  time  for  the  extraction  of  evidence,  if  the 
demand  presented  for  ulterior  evidence  by  the 
evidence  already  extracted,  were  but  known  in 
time. 

In  the  English  mode,  the  genius  of  exclusion 
confines  his  operations  (as  hath  been  seen)  to 
complex  causes.  The  mischief  produced  by 
the  English  is,  therefore,  not  nearly  so  exten- 
sive as  that  produced  by  the  Roman  mode. 

The    systems    here    distinguished     by    the 
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names  of  Roman  and  English,  are  both  of 
them  (it  must  not  be  forgotten)  alike  in  use  in 
England.  But  on  the  continent  of  Europe, 
the  Roman  practice  extends  to  all  courts,  at 
least  to  all  regular  courts :  in  England  it  is 
confined  to  the  courts  called  equity  courts  and 
cccltsiaslkal  courts. 

The  compression  (that  is  to  say  the  defalca- 
tion) produced  by  the  rule  which  confines  all 
causes  to  the  short  allowance  of  time  above  men- 
tioned,  is  not, •however,  by  any  means  the  only 
defalcation  to  which,  under  the  English  system, 
the  pabulum  of  justice  is  condemned.  Those 
common  law  causes  alone  excepted,  which  are 
furnished  by  the  neighbourhood  of  tlie  metro- 
polis ;  in  the  whole  stock  of  causes,  the  mass 
of  evidence  is  subjected  to  an  ulterior  cora- 
pression  and  defalcation,  to  an  amount  equally 
indeterminable.  A  certain  portion  of  time, 
two  days,  or  thereabouts,  is  allotted,  with  the 
utmost  regularity,  to  whatever  number  of  suits 
it  may  happen  to  a  whole  county,  to  a  thirtieth 
part  of  England,  to  have  supplied  in  the  com- 
pafiig  of  half  the  year.  Six  hours,  for  example, 
Aiay  by  this  means  be  the  whole  allowance 
mtide  to  a  cause,  which,  had  the  scene  of  it 
lain  within  the  privileged  spot,  might  have  had 
the  benefit  of  the  full  allowance,  sufficient  or 
insufficient,  a.s  above  described. 

In  both  cases,  how  fares  it  with  the  aggre- 
gtite  mass  of  causes,  in  number  and  bulk  un- 
limited, shut  up  within  a  limited  compass  of 
time?  As  it  fares  with  a  multitude  of  men 
or  other  animals  shut  up  within  the  walls  of 
ft  town  or  any  other  boundaries,  with  a  limited 
and  insufficient  quantity  of  food:  their  fiite  in 
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disposed  of  by  the   three   co-regent  powers, 
force,  fraud,  and  fortune  :  some  batten,  soin< 
are  pinched,  and  some  are  starved. 

Ever   and   anon,    the    fruits  of  necessity  ii 
this  line  are  brought  to  light,  as  it  were  bj 
chance.     The  nature  of  the  cause  opened,  or^ 
begun  to  be  opened, — Stop  (cries  the  judge) ;? 
what  sort  of  a  cause  is  this  to  try !     I  can't  trj 
it,  not  I ;  1  wont  so  much  as  attempt  it :  ii 
is  not  to  be  done.     Necessity,  by  which  ever] 
thing    is   justified,  —  necessity,   thus   invoke< 
comes  in  and  justifies  denial  of  justice.     Froi 
a  tribunal  which  docs  not  afford  itself  so  mucht^ 
as  a  possibiHty  of  doing  justice,    the   cause 
is  then  shutHed  oft'  to  another,  which,  having 
time  for  collecting  evidence,  wants  nothing  but 
the  means ;  the  cause  is  referred  to  unlearned 
judges,  under  the  name  of  arbitrators :  presset 
by  the  tide  of  authority,  though  without  direct 
and  adequate  coercive  power,  the  parties  (whe- 
ther in  boiui  or  in  mala  Jitle)  are  wrought  upoa^ 
in  some  way  or  other,  to  consent  to  this  arran^ 
ment :   arbitrators  chosen,  one  on  each  side 
the  foreman,  or  some  other  distinguished  mem-^1 
ber  of  the  jury:  some  advocate,  mutually  agreed] 
on,  as  not  being  engaged  on  either  side:  nothin|^ 
deficient  but  the  power  of  compelling  the  pro- 
duction, and  providing  for  the  trustworthiness, 
of  evidence.     The  instruments  they  possess  foi|] 
bringing  the  truth  to  light,  are  good  agains^j 
every  body  but  those  who  are  dishonest  enougl 
to  wish  and  endeavour  to  suppress  it. 

As  often  as  this  necessity  betrays  itself,  jus! 
«o  often  does  it  appear,  that  in  cases  of  thi 
description,  trial  by  jury,  conducted  as  it 
conducted,  is  incompatible  with  justice.    What" 
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matters  it,  in  the  view  of  lawyers  and  their 
dupes?  What  in  their  creed  is  this  sacred 
institution?  Not  a  means  to  an  end,  but 
itself  an  end.  The  use  of  judicature  is — what? 
Not  to  render  justice,  but  to  make  work  for 
juries.*  And  why  make  work  for  juries? — 
Why  ?  but  because  trial  by  jury,  is  trial  with 
lawyers,  with  forms  upon  forms,  heaped  to- 
gether for  the  use  of  lawyers. 

The  mutilation  of  the  body  of  necessary  evi- 
dence, or,  in  other  words,  the  exclusion  of  an 
indeterminate  part  of  it,  has  thus  far  been 
brought  to  view  as  an  effect  produced  in  every 
technical  course  of  procedure.  Two  arrange- 
ments, one  of  the  Roman,  the  other  of  the 
English  system,  have  at  the  same  time  been 
brought  to  view  in  the  character  of  so  many 
efficient  causes,  by  which  that  effect  has  ac- 
tually been  produced. 

That,  under  the  English  system,  the  produc- 
tion of  any  such  eflect  was,  so  much  as  in  the 
anticipation  of  the  authors,  among  the  final 
causes  of  the  arrangements  themselves,  is  what 
there  seems  little  reason  to  suppose. 

But  in  speaking  of  the  Roman  systepi,  the 
design  of  producing  this  very  effect  (pernicious 
as  we  have  seen  it  to  be)  has  been  expressly 
stated  as  a  final  cause,  or  rather  as  the  final 
cause,  of  the  arrangement,  the  systematic  con- 
cealment, by  which  the  effect  is  produced. 
Concealment,  a  practice  so  natural  to  iniquity, 


'  Always  understood,  that  in  tbe  progress  of  the  cause  no 
such  wora  as  the  word  equity  be  pronounceable.  For,  equity 
being  still  more  propitious  than  law  to  lawyers,  speak  but  tljc 
word  equity,  and  the  use  of  juries  vanishes. 
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a  practice,  unless  under  special  circumstances 
and  as  against  special  mischiefs,  so  unnatnral 
to  justice,  so  abhorrent  to  the  general  com- 
plexion of  English  judicature, — required  (it 
seems  to  have  been  thought)  a  reason  to  justify 
it  m  the  sight  of  English  lawyers,  when  the 
Roman  system  came  to  be  planted  in  English 
soil. 

Problem: — In  all  cases  (except,  in  criminal 
cases,  the  preliminary  ex  parte  inquiry),  the  re- 
ceipt of  evidence  being  public  at  common  law ; 
7'a/uiredt  to  find  a  reason  for  its  being  kept  as 
secret  as  possible  in  equity.  Such  being,  on 
one  hand,  the  problem;  such  was,  on  the  other 
hand,  the  solution:  the  only  solution  that  could 
be  found  for  it. 

First,  let  us  observe  the  practice ;  then,  Gil- 
bert's  reasons  for  it. 

State  of  the  practice. 

1.  In  the  oath  taken  by  the  persons  who  to 
this  purpose  act  as  judges  ad  hoc,  (viz.  in  the 
distiict  of  the  metropolis,  the  examining  clerk ; 
out  of  the  district  of  the  metropolis,  the  com- 
missioners nominated  by  the  parties)  are  the^e 
words  :  —  '*  And  you  shall  not  publish  or  shew 
the  same  depositions  to  any  person  or  persons 
before  publication  in  the  court,  without  consent 
of  the  same  court."* 

2.  *'  Neither  the  examinations  or  deposition! 
which  are  taken  by  commission,  can  be  pub- 
lished, in  any  case  whatsoever,  till  publication 
is  duly  passed  by  rule  in  the  office,  or  by 
motion  or  petition,  for  it  may  be  done  either 

way/'t 


♦  Gilb.  p.  149. 
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3.  **  And  m  this  case"  (viz.  where  the  party 
applies  to  have  the  time  for  publication  put  off) 
**  the  plaintiff  or  defendant,  (as  the  case  falls 
out),  must  make  oath,  and  so  must  his  clerk  in 
court,  or  solicitor, '  that  they  have  neither  seen, 
heard,  read,  or  been  informed  of,  any  of  the 
contents  of  the  depositions  taken  in  that  cause; 
nor  will  they  see,  hear,  read,  or  be  informed  of, 
the  same,  till  publication  is  duly  passed  in  the 
cause.'  "* 

Then  comes  a  story  of  a  solicitor,  who,  to 
prevent  the  solicitor  on  the  other  side  from 
gaining  the  further  time  necessary  to  the  ex- 
amination of  his  witnesses,  read  over  to  him 
the  depositions  already  taken  on  his  (the 
reader's)  side. 

Such  being  the  practice,  behold  now  the 
learned  lord  chief  baron's  reasons  for  it. 

1.  "If  the  commissioners  on  both  sides 
attend  the  execution  of  the  commission,  and 
the  one  side  examines,  and  the  other  neither 
examines  nor  puts  in  any  interrogatories,  he 
shall  never  afterwards  examine,  unless  upon 
special  order  of  the  court,  upon  good  cause 
shewn ;  because  he  must  not  form  his  interroga- 
tories upon  the  discovery  viade  to  his  comndssion- 
ersy  of  what  the  other  side  ejramineii  to.'"-f 

2.  **  The  fair  examination  by  commissioners 
is  not  to  adjourn  without  necessity ;  ,  .  .  .  but  if 
it  be  necessary,  they  may  adjourn,  not  only  in 
time,  but  place.  And  this  affair  must  be  per- 
formed, as  far  as  possible,  uno  actu^  that  there 
be  as  little  opportunity  as  possible  to  divulge 

•  Gilb,  146.  t  lb.  131. 
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the  depositions,  that  neither  side  may  better  their 
proof.''* 

3.  "  If  it  shall  appear  to  the  court  ....  that 
the  defendant's  commissioners  attended  during* 
the  whole  time  of  the  execution  of  the  commis- 
sion, and  never  exhibited  any  interrogatories,  in 
this  case  the  court  will  never  grant  the  defend- 
ant another  commission,  and  he  must  take  it  for 
his  pains;  since  he  lay  upon  the  watch  and 
catch,  only  to  see  what  the  plaintiff  proved,  and 
then,  at  another  commission,  to  exhibit  inter- 
rogatories adapted  to  such  matters  and  ques- 
tions <7A'  Tuight  tend  to  overthrow  all  that  had  heen 
done ;  and  he  shall  never  be  admitted  to  have 
this  unfair  advantage  over  his  adversary  :  for  if 
he  is  admitted,  after  having  knowledge  of  all  that 
his  adversary  hath  proved,  to  exhibit  interroga- 
tories, he  may  easily  conceive  what  interrogatoriejt 
to  exhibit,  and  how  to  hit  the  bird  in  the  eye ''if 

Then,  immediately  after,  follows  a  passage,  to 
state,  that,  if  a  new  commission  is  granted,  no 
addition  ought  to  be  made  to  the  interrogatories 
framed  for  the  former  one,  **  without  special 
leave  of  the  court ;  and"  [then]  "  they  are  to 
be  settled  by  a  master,  and  are  never  done" 
[/.  e.  this  is  never  done]  '*  but  in  extraordinary 
cases." 

4.  "  Afterwards  (after  publication  of  the  de- 
positions already  taken)  there  could  be  no  ex- 
amination of  witnesses,  unless  by  the  special 
direction  of  the  judge,  upon  good  cause  shewn, 
and  an  affidavit  of  the  party,  that  he,  or  those 
employed  by  him,  had  not,  nor  would,  see  the 
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depositions  of  the  witnesses  which  were  pub-; 
lished ;  by  reason  of  the  manifest  danger  of  perjury 
and  subornation  of  witnesses,  in  case  e.vaminations 
should  be  allowed  after  publication J*^* 

5.  One  reason  comes  in  the  form  of  a  paren- 
thesis, and  that  parenthesis  an  assumption ; 
the  truth  of  the  observation  being  supposed 
too  self-evident  to  be  disputed:  "  Since  the  very 
life  and  vitals  of  almost  every  cause,  and  of  I 
every  man's  property,  lies  in  keeping  close,  and, 
secreting  his  evidence  till  after  the  depositions 
are  published,  because  after  that,  there  is  an 
end  of  examining  .  .  .  ."j" 

The  view  taken  by  the  learned  jurist  is  alto- 
gether curious.  That  either  of  the  parties 
should  possess  the  possibility  of  "  bettering  his 
proof/'j;  he  considers  as  a  result  fatal  to  justice: 
a  result  to  be  prevented  at  any  price.  For,  of] 
Buch  melioration,  what  might  be  the  conse- 
quence? "  It  might  tend  to  overthrow  alL 
that  had  been  done:"  "  the  bird"  (according 
o  his  ingenious  metaphor)  might  be  **  hit  iai 

e  eye."§ 

At  the  time  of  his  writing  this,  or  before,  the 
ed  author  was  head  shopkeeper  of  that 
great  double  shop,  in  which  common  law  or 
equity  is  served  out,  according  as  the  one  or 
the  other  happens  to  be  bespoke  by  the  plain- 
tiff customer :  for  the  clause  in  Magna  Charta 
which  precludes  the  sale  of  justice,  precludes 
not  the  sale  of  common  law,  or  of  equity.  Ou 
the  common  law  side,  whatever  truth  is  to  be 
served  out  is  warranted  entire :  the  truth,  and 
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the  whole  truth,  as  well  as  nothing  but  th^ 
truth,  are  the  words  of  the  oath,  expressive  of 
what  each  witness  undertakes  for  the  delivery 
of.  But  to  what  purpose  is  it,  that,  from  each 
witness,  the  whole  of  such  part  of  the  facts 
belonging  to  the  case  as  happen  to  have  come 
to  his  knowledge  are  required  ?  To  this  pur- 
pose, surely," — viz.  that,  from  all  the  evidence 
together,  including  the  depositions  of  all  the 
witnesses,  the  whole  assemblage  of  facts  which 
the  case  furnishes  may  be  collected.  What 
then,  on  this  occasion  at  least,  is  the  aim  of 
common  law  ?  To  come  at  the  truth  entire. 
What,  on  the  other  hand,  is  the  aim  of  equity  ? 
To  get  it  mutilated;  to  get  it  in  a  state  in  which 
it  shall,  at  any  rate,  be  to  some  degree  or  other 
imperfect,  and  no  one  can  say  in  how  great  a 
degree.  Right  and  wrong  shift  their  places  or 
their  natures,  according  as  the  judge  sits  as  a 
common  law  judge  or  as  an  equity  judge; 
according  as  the  article  is  served  from  the  one 
counter  or  the  other. 

On  the  Tuesday,  the  learned  judge,  sitting 
at  common  law,  grants  a  new  triad.  There  his 
birds  are  set  up  by  him,  all  in  a  row,  though 
there  be  a  thousand  of  them  ;  set  up  like  cocks 
on  a  Shrove  Tuesday,  ready  to  be  "  hit  in  the 
eye'*  by  any  body  who  has  a  stone  to  throw  at 
them.  The  next  day  the  same  reverend  person 
sits  in  tlie  character  of  an  equity  judge ;  and 
now  secrecy  is  the  order  of  the  day ;  and  now 
"  the  very  life  and  itals  of  the  cause  U^a  io 
secreting  the  evidence." 

But  if  such  counter-interrogatories,  or  coun- 
ter-evidence from  counter-witnesses,  were  ad- 
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mitted,  the  danger  of*'  subornation"  of  perjuryi 
and  of  "  perjury,"  he  says,  *'  is  manifest. '* 

Yea,  indeed  ;  but  too  manifest.  Open  the] 
door  to  evidence  (meaning  sworn  evidence),  yoi 
open  the  door  to  perjury.  Would  you  shut  thi 
door,  shut  it  eft'ectually,  against  perjury?  Tw( 
ways  are  open  to  yon,  and  both  sure  ones:  shul 
the  door  against  all  sworn  evidence,  or  shut  i1 
against  all  evidence. 

But,  when  the  mass  of  evidence  thus  to 
shut  out  is  any  thing  short  of  the  whole,  ob- 
serve the  consequence.  True  it  is,  that  in  such 
evidence  as  is  not  produced,  no  perjury  will  be 
contained.  But  how  is  it  in  regard  to  the  evi- 
dence which,  being  allowed  to  be  produced,  has 
been  produced  accordingly.  Assurance  against 
being  cross-examined,  against  being  opposed 
by  counter-evidence;  assurance  against  being 
exposed  to  contradiction,  from  themselves  or  ' 
others  ;  security  against  ulterior  contradictioa 
from  any  quarter:  —  such  is  the  security  pro-^ 
posed  as  proper  to  be  applied,  such  is  the 
security  actually  applied,  against  mendacity  ■ 
and  temerity  on  the  part  of  witnesses. 

That  the  arrangement  proposed  by  the 
learned  judge,  in  the  character  of  a  security, 
and  that  a  necessary  one,  against  the  mischief 
of  perjury,  is  naturally  (not  to  say  necessarily) 
productive  of  that  very  mischief,  is  not  only 
manifest  enough  to  every  body,  but  to  nobody 
more  so  than  to  the  learned  judge  himself. 
For  by  what  is  it,  that,  when  one  party  only 
(say  the  plaintitf )  has  examined  his  witnesKM^ 
the  commissioners  of  the  other  party  (the  de-* 
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fendant)  having  been  present  at  such  examina- 
Ition,  the  defendant  is  enabled  "  to  hit  the  bird 
in  the  eye?''  His  commissioners,  in  violation  of 
the  letter  of  their  oaths,  communicate  to  him 
(the  party)  the  depositions  extracted  by  the 
commissioners  on  the  other  side  :  for,  unless 
this  were  the  case,  whatever  were  the  demand 
for  such  suppletory  and  coraplementory  counter- 
evidence  and  counter-interrogation,  the  party 
could  not  have  any  knowledge  of  it.  So  that, 
in  the  perjury  with  which  the  arrangement  is 
seen  to  be  pregnant,  consists  the  reason,  and 
the  only  reason,  given  in  justification  of  that 
very  practice. 

This  precaution  is  exactly  of  a  piece  with 
the  policy  which,  in  some  ages  and  countries, 
has,  under  the  auspices  of  Roman  law,  go- 
verned the  arrangements  in  criminal  cases. 
The  prosecutor,  on  his  part,  producing  his  evi- 
dence ;  the  defendant,  on  his  part,  was  not  to 
be  allowed  to  produce  any.  Why?  Because, 
at  this  rate,  the  charge  might  come  to  be  con- 
tradicted ;  a  license  which  was  not  to  be  suf- 
fered. 

Being  relevant,  the  ulterior  evidence  thus 
excluded,  would  it  have  been  true  or  false?  If 
true,  no  great  harm,  one  should  have  thought, 
would  have  been  done  by  it.  If  false, — but 
what  is  there  that  should  make  it  false,  this 
subsequent,  rather  than  any  antecedent,  mass 
of  evidence  ? 

Evidence  (the  testimony  of  an  extraneous  wit- 
ness) delivered  in  a  preceding  cause  between 
other  parties,  is  not  received  in  a  succeeding  one. 
Why  not?  Because,  in  the  preceding  cause,  the 
party  against  whom  it  operates  in  the  succeeding 
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cause  had  no  opportunity  of  endeavouring  at. 
the  correction  or  completion  of  it,  by  counter- 
interrogation  or  counter-evidence.  In  this  case, 
the  propriety  of  the  exclusion  is  not  in  question. 
here.  What  is  to  the  purpose,  is,  that  such  i» 
the  established  rule ;  established,  not  at  com- 
mon law  only,  but  in  equity. 

The  depositions  having  been  published  (i.  e. 
communicated  to  the  parties),  evidence  respect- 
ing the  character  of  each  witness  may  be  poured 
in  without  stint:*  evidence  on  the  one  side  at- 
tacking his  character,  evidence  on  die  other  side 
supporting  it.  Evidence  of  this  sort,  *'  generally 
speaking,"  says  the  learned  judge,  **  ends  in 
nothing  more  than  putting  the  party  to  an  ex- 
pense to  no  purpose."  Here  then,  if  super- 
fluity of  evidence  were  the  mischief  to  be  cut 
off, — here  would  be  a  .species  of  evidence  for  the 
knife  to  operate  upon.  No  such  thing.  Where 
the  evidence  is  known,  and  known  to  be  of  that 
sort  which  is  extendible  ml  Infinitum,  and  after 
all  of  little  or  no  use,  no  such  idea  is  started 
as  that  of  excluding  it.  Where  the  importance 
of  the  mass  of  evidence  in  question  is  beyond 
all  estimate,  then  it  is  that  it  is  to  be  barred 
out;  and  secrecy  is  the  bar  set  up  against  it. 

Those  who  introduced  this  arrangement  into 
the  system  of  procedure,  gave  no  reasons  for  it: 
they  did  wisely :  they  had  none  to  give.  On 
this,  as  on  some  other  occasions,  Gilbert  has 
taken  it  into  his  head  to  give  reasons :  here,  as 
elsewhere,  being  given,  they  are  worse  than 
none.  Under  the  technical  system,  the  safe 
course,  and  the  only  safe  one,  to  be  taken  with 
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judged*  reasons,  is  the  course  taken  with  them 
m  me  House  of  Lords:  to  enter  them  as  given, 
and  to  give  pone :  none  at  least  which  the  sub- 
ject»  whose  conduct  is  to  be  governed  by  them, 
and  whose  fate  depends  upon  them»  has  a  pos- 
sibility of  being  apprised  of. 


GMAt.  nr.]        EVIDENCE  MADE  CONCLUSIVE. 


Ml 


CHAPTER  IV. 


EXCLUSION  BY   RENDERING  A  PARTICULAR 
SPECIES  OF  EVIDENCE  CONCLUSIVE. 


Sect.  I. — Impropridi/  of  the  exduaion. 

Admission  ofcounter-evidenceisoneof  those 
securities,  of  the  necessity  of  which,  much  (it 
may  be  thought)  would  not  require  to  be  said. 

Exclude  out  of  the  budget  any  article  of 
evidence,  whether  on  one  side  or  another;  in 
proportion  to  the  probative  force  with  which 
such  excluded  lot  would,  had  it  been  admitted, 
have  acted  upon  the  mind  of  the  judge,  in  that 
same  proportion  is  the  aggregate  mass  of  evi- 
dence incomplete. 

Exclude,  on  either  side,  the  whole  of  the 
mass  of  evidence  that  would  or  might  hare 
been  delivered  on  that  side,  leaving  the  door 
open  to  whatever  evidence  is  ready  to  be  deli- 
vered on  the  other ;  misdecision  in  disfavour  of 
the  side  on  which  the  evidence  is  excluded,  is 
not,  indeed,  by  so  doing  rendered  the  certain 
result,  (since  there  remains  the  possibility  that 
the  unexcluded  evidence  may  not  gain  credit) ; 
but,  at  any  rate,  the  tendency  of  such  arrange- 
ment to  give  birth  to  misdecision,  seems  too 
palpable  to  be  matter  of  doubt  to  any  one  :  so 
palpable,  as  to  produce,  as  it  were,  a  mecha- 
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nical  and  instinctive  idea  of  one  of  the  most 
revolting  modifications  of  injustice. 

Audi  alteram  partem^  says  the  common  adage  : 
before  you  give  judgment,  hear  whatever  there 
may  be  to  be  said  on  the  other  side.  As  a 
memento,  good  :  for  information,  for  guidance, 
not  sufficient.  To  be  said  1  In  what  way  ?  In 
the  way  of  evidence  ?  In  the  way  of  observation 
upon  evidence  ?  There  are  few  cases  in  which 
observation  on  evidence  may  not  be  of  some 
use ;  there  are  none  at  all  in  which  evidence 
itself  is  not  absolutely  necessary. 

To  exclude  evidence  indiscriminately  on  both 
sides,  is  turning  fortune  loose  to  do  the  work 
of  justice:  to  exclude  evidence  from  one  side 
only,  leaving  the  door  open  to  it  on  the  other 
side,  is  a  sort  of  arrangement  which,  to  judge 
of  it  in  the  abstract,  could  have  been  dictated^ 
one  should  have  thought,  by  no  other  principle 
than  that  of  determination  to  do  injustice. 

Under  the  technical  system,  however,  not 
only  has  evidence  been  excluded  in  detail,  evi- 
dence of  .such  and  such  a  particular  nature,  in 
consideration  of  its  nature ;  but  evidence  has 
even  been  excluded  in  the  lump,  without  any 
consideration  of  its  nature  :  the  whole  mass  of 
evidence  :  whatever  evidence  might,  had  it 
not  been  for  the  exclusion,  have  been  delivered 
on  this  or  on  that  side. 

If  it  really  be  not  conducive  to  the  ends  of 
justice,  to  shut  the  door  on  either  side  against 
evidence,  against  all  evidence  in  the  lump, 
without  knowing  what  it  is;  to  shew,  in  any 
instance,  that  by  this  or  that  arrangement  in 
any  csUiblished  system,  a  door  has  thus  been 
•hut  in  this  way  against  evidence,  is  to  shew  that 
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the  arrangement  iii  question   is   repugnant  ta] 
the  ends  of  justice.     Thus  to  class  it,  is  to  con- 
demn it;    to  condemn   it,    and  on  the  surest 
grounds.  ,^ 

In  one  of  two  senses  given  to  it,  the  wordjf 
conclusive,  as  applied  to  evidence,  seems  in  a 
manner  peculiar  to  English  law:   the  reason 
will  appear  presently.  ^ 

In  one  sense,  it  puts  no  exclusion  upon  evi-^ 
dence  of  any  sort.  Evidence  thus  spoken  of  as"™ 
conclusive,  may  be  said  to  be  spoken  of  as  con- 
ditionally conclusive :  conclusive  primci  facie, 
conclusive  msi. 

In  another  sense,  it  puts  an  exclusion  upoi 
evidence :  upon  all  evidence  on  the  other  side. 
Not  to  speak  of  real  evidence ;  not  to  speak  of 
other  circumstantial  evidence  ;  it  pronounces  all 
witnesses  on  the  other  side  liars  :  all  witnesses, 
be    they   who  they   may,  and    in  whatsoever 
number.     In  this  sense,  the  absurdity  of  the 
propositions  of  which  it  makes  the  leading  term, 
the  rashness,  the  inutility,  the  raischievousness 
of  all  decisions  grounded  on  them,   is,  whei 
once  stated,  too  evident  to  be  proved.     It  pre 
nounces  some  fact  or  other  impossible.     Is 
then  really  impossible?  What  probability,  then, 
is  there,  that  it  will  be  not  only  asserted  by  ^M 
witness,  but  also  credited  by  the  judge?     Is  it™ 
not  impossible  ?    Then  why  will  you  pronounce 
it  so  ?  M 

Evidence  spoken  of  as    conclusive   in    this^ 
sense,  may  be  said  to  be  spoken  of  as  absolutely 
conclusive.     Evidence  absolutely  conclusive,  is 
that  to  which  the  effect  is  given  of  putting  an 
exclusion  upon  all  counter-evidence. 

The  question  concerning  conclusive  evidence, 
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whether  this  or  that  lot  of  evidence  shall  be 
treated  as  conclusive,  regards  species  of  evi- 
dence :  it  regards  the  propriety  of  laying  down 
a  generic^  or  (as  on  this  occasion  we  may  term 
it)  a  speci/ic  rule,  pronouncing  that  the  truth  of 
the  sort  of  fact  shall  be  inierred  by  the  judge, 
as  often  as  any  evidence  of  the  Jtort  in  question 
is  produced.  It  regards,  I  say,  the  genus  of 
the  lot  of  evidence:  for  as  to  the  individual 
lots,  no  decision  is,  or  ever  can  be,  grounded 
on  any  lot  or  body  of  evidence,  but  that  lot  or 
body  of  evidence  is  treated  as  conclusive  with 
relation  to  the  individual  suit  in  hand. 

But  in  80  far  as  the  lot  under  consideration 
is  no  more  than  the  individual  lot,  the  qiiestiotk 
whether  it  shall  be  conclusive  or  no,  has  no 
place  in  any  book  of  jurisprudence ;  in  any 
book  in  which,  from  the  decisions  pronounced 
in  individual  cases,  the  author  takes  upon  him- 
self, in  the  way  of  abstraction,  to  deduce  general 
rules. 

I .  If  the  mass  of  evidence  be  made  conclu- 
sive absoUUelify  observe  the  consequence.  The 
nature  of  this  will  vary,  according  as  the  suit 
is  of  a  penal  nature  or  of  a  non-penal  nature ; 
and  in  each  case,  according  as  the  side,  in  favour 
of  which  the  evidence  is  thus  made  conclusive, 
is  that  of  the  plaintift",  or  that  of  the  defendants 

Let  the  mass  of  evidence  thus  rendered  con- 
clusive, be  composed  (suppose)  of  the  concord- 
ant testimony  of  tM'o  persons,  - —  two  witnesses 
exhibited  on  tlie  same  side. 

In  the  penal  branch  ;  to  render  the  testimony 
of  any  two  witnesses  in  this  way  conclusive 
absolutely  against  the  defendant, — to  force  the 
judge  to  convict  a  defendant  upon  the  testimony 
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of  two  witnesses,  whether  it  does  or  does  not] 
produce  in  his  mind  a  persuasion  of  the  fact  of] 
their  delinquency,  whether  the  testimony  thus 
exhibited  appears  to  him  correct  or  not,  vera- 
cious or  not, — is  as  much  as  to  give  to  any  two  i 
ruffians  a  power  to  ruin  any  individual  what- 
ever,  or  any  number  of  individuals,  at  their' 
choice,  in  point  of  property,  person,  reputation^ 
or  life,  as  the  case  may  be. 

In  the  penal  branch,  again  ;  to  render  the 
testimony  of  any  two  witnesses  conclusive  in 
this  same  way  in  favour  of  the  defendant,  —  to 
force  the  judge  to  acquit  him,  in  consequence 
of  the  want  of  such  evidence  to  convict  him,, 
(believing  him  at  the  same  time,  as  above,  to 
be  guilty), — is  as  much  as  to  confer  on  any  two 
hireling  perjurers  a  power  to  give  a  virtual  par- 
don ;  to  give,  even  beforehand,  a  certainty  of  | 
impunity  to  any  malefactor  at  their  choice,  to*^ 
any  number  of  malefactors    at  their  choice, 
whatever  be  their  crimes. 

In  the  non -penal  branch;  to  render  the  tes- 
timony of  any  two  witnesses  conclusive  in  this  I 
same  way  in  favour  of  the  plaintiff,  —  to  force 
the  judge,  on  the  ground  of  such  testimony,  to 
confer  on  him  the  right  he  sues  for,  (the  judge 
at  the  same  time  not  believing  him  possessed  of  ^ 
any  good  title  to  such  right), — is  as  much  as  to 
confer  on  any  two,  and  every  two,  hireling  per- 
jurers, a  power  of  conferring  a  proprietary 
right  of  any  kind  upon  any  individual  at  tlieir 
choice,  or  any  number  of  proprietary  rights  of 
all  kinds,  and  with  reference  to  all  subject- 
matters,  upon  any  number  of  individuals  at 
their  choice :  and  thereby  to  impose  upon  any 
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individual  the  obligation  correspondent  to  sucb 
right :  to  impose,  therefore,  upon  any  number 
of  individuals,  the  obligations  respectively  cor- 
respondent to  all  manner  of  proprietary  rights 
with  reference  to  all  manner  of  subject-matters. 

In  the  non-penal  branch,  again  j  to  render 
'the  testimony  of  any  two  witnesses  conclusive 
in  this  way  in  favour  of  the  defendant,  —  to 
force  the  judge,  on  the  ground  of  such  testi- 
mony, to  refuse  to  the  plaintiff  the  right  he 
sues  for,  (the  judge  at  the  same  time  believing 
him  possessed  of  a  good  title  to  such  right), — 
is  as  much  as  to  give  to  any  and  every  two 
hireling  perjurers,  a  power  of  debarring  any 
individual,  or  any  number  of  individuals,  at 
their  choice,  from  the  acquisition  of  all  such 
rights,  however  necessary  to  their  existence, 
for  the  acquisition  of  which  the  law  has  made 
it  necessary  for  them  to  obtain  the  decision  of 
a  Judge  :  to  exempt,  accordingly,  any  individual, 
any  number  of  individuals,  at  their  choice,  from 
the  obligations  respectively  correspondent  to 
those  rights;  i,e.  by  the  imposition  of  which, 
and  not  otherwise,  those  rights  would  be  con- 
ferred. 

Away  with  all  exaggeration ;  begone  all 
false  conceptions,  on  a  ground  on  which  so 
much  depends  on  truth  and  accuracy.  A  power 
is  one  thing  ;  a  license  is  another.  Of  a  power,- 
the  virtue  is,  to  enable  a  man  to  produce  the 
effect  in  respect  of  which  he  is  empowered  :  of 
a  license,  the  virtue  is,  to  exempt  him  from 
punishment,  in  the  event  of  his  producing  such 
effect.  To  give  to  the  two  confederates  in 
question  the  power  of  producing  all  these  per- 
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nicious  effects,  would  be  the  result  of  auy  such 
rules  as  these  respectively  contended  against : 
to  enable  them  to  produce  those  same  effects 
with  certainty  of  impunity  to  themselves,  is  not 
among  the  results  of  any  of  those  respective 
rules.  For,  by  the  supposition,  perjury  is  ne- 
cessary, in  each  case,  to  the  production  of  the 
corresponding  mischievous  effect :  and  from  the 
punishment  (whatever  it  be)  that  happens  to  be 
attached  to  perjury,  no  exemption  is  given  by 
any  of  these  rules. 

Of  the  sort  of  license  in  question,  in  addition 
to  the  power,  what  would  be  the  consequence  ? 
The  utter  destruction  and  subversion  of  political 
society  in  any  community  in  w^hich  it  should 
be  established  :  the  ruin  of  all  innocent  persons; 
the  impunity  and  triumph  of  all  malefactors: 
the  ruin  of  all  persons  having  a  title,  in  each 
case,  to  the  rights  sued  for ;  the  exaltation  of 
persons  having  no  such  title. 

2.  Where  the  effect  of  the  rule  is  not  to  ren- 
der the  mass  of  evidence  in  question  conclusive 
absolutely,  but  only  conclusive  nisi,  the  mis- 
chief is  not  so  great ;  yet  still  the  effect,  if  any, 
is  mischievous,  and  it  has  no  sort  of  advantage, 
in  any  shape,  to  help  to  balance  it.  It  is  only  in 
default  of  evidence  on  the  other  side,  that  the 
certainty  of  prevailing  is  bestowed  upon  it. 
But  in  the  case  where  this  certainty  takes 
place,  what  is  it  that  truth  and  justice  get  by 
It  ?  Here  are  two  pieces  of  evidence,  each  of 
them  susceptible  of  an  infinity  of  degrees  of 
persuasive  force ;  each  of  thera  susceptible  of 
the  lowest  degree.  Both  together,  the  degree 
of  persuasion  they  would  be  productive  of,  in 
the  conception  of  the  judge,  is  not  beyond  the 
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second  degree  in  the  scale  of  probative  force  :* — 
comes  the  rule,  and  forces  him  to  act  as  if  the 
degree  of  his  persuasion  were  at  least  some- 
where above  the  rniddle  of  the  scale.  The  evi- 
dence appears  false  to  him ;  and  he  is  obliged 
to  act  as  if  it  appeared  to  him  to  be  true. 

One  class  of  cases  there  is,  and  that  a  most 
extensive  and  important  one,  in  which  it  may 
appear,  that  evidence,  circumstantial  evidence, 
of  this  or  that  description,  is  built  upon  as  con- 
clusive, and  even  absolutely  conclusive ;  and 
that  with  perfect  propriety  and  good  effect. 
This  is  the  case  of  those  acts  which,  in  con- 
sideration of  their  connexion  with  some  prin- 
cipal act,  obnoxious  on  its  own  account,  and 
on  that  account  put  upon  the  list  of  crimes, 
are,  therefore,  (though  in  themselves,  and  were 
it  not  for  that  connexion,  not  obnoxious,)  also 
put  upon  that  list  :  as  in  the  case  of  those 
clusters  of  offences  (each  composed  of  a  prin- 
cipal offence  and  an  accompaniment  of  acces- 
sary offences)  which  come  respectively  under 
the  titles  of  forgery,  coining,'  smuggling,  and 
the  like. 

But,  in  these  cases,  the  truth  (as  upon  a 
closer  inspection  will  appear)  is,  that  no  such 
conclusion  is  really  formed :  or  at  any  rate,  that, 
to  warrant  the  course  taken  by  the  legislator,  it 
is  not  necessary  that  any  such  conclusion  should 
have  been  formed.  Of  him,  by  whom  an  act  of 
the  description  of  the  accessary  act  in  question 
is  performed,  it  has  been  deemed  probable  by 
the  legislator,  that  an  act  of  the  nature  of  the 
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principal  act,  has  been,  or  was  to  have  been, 
performed ;  or  that  he  has  been,  or  was  to  have 
been,  in  some  way  or  other,  assistant  to  the  en- 
terprise of  him  by  whom  such  principal  act 
has  been  committed.  But  the  propriety  of  the 
treatment,  in  the  extent  thus  given  to  it, — in 
the  extent  by  which  it  embraces  the  cluster  of 
accessary  acts  in  question, — depends  not  alto- 
gether upon  the  rectitude  of  the  inference. 
Whatever  be  men's  views,  in  the  performance 
of  the  accessary  acts  thus  converted  into  of- 
fences, the  legislator  is  warranted  in  converting 
each  of  the  acts  in  question  into  offences,  if  so 
it  be,  that  the  prejudice  (if  any)  that  results  to 
the  agents  in  question,  and  others,  from  their 
non-performance,  is  not  equal  to  the  advantage 
gained  by  the  check  thus  applied  to  the  prin- 
cipal offence. 

Hence  it  is,  that,  in  point  of  propriety,  any 
conclusion  thus  formed  rests  on  very  different 
grounds,  according  as  it  is  formed  in  the  sta- 
tion of  the  legislator,  or  in  that  of  the  judge. 
Formed  by  the  legislator,  it  is  not  necessary 
that  it  should  be  true  in  every  individual  in- 
stance: it  may  not  be  necessary  that  it  should 
be  true  in  so  much  as  a  majority  of  individual 
instances.  Formed  by  the  judge,  —  formed, 
that  is  to  say,  with  such  efiect  as  to  have 
served  for  the  foundation  of  a  general  rule  of  ju- 
risprudential law, — it  is  productive  of  mischief, 
if  there  be  but  a  single  instance  in  which  it  is 
not  true :  it  is  productive  of  mischief,  at  any 
rate,  in  that  one  instance.  Why  ?  Because  the 
individual  in  question  had  no  warning  to  ab- 
stain from  the  act : — like  most  other  rules  of 
jurisprudential   law,   it  falls   upon   the   victim. 
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with  the  weight,  and  is  attended  with  the  bar- 
barity and  iniquity,  of  an  e.v  post  facto  law. 

If  the  evidence,  which,  in  the  cause  in  hand, 
it  is  proposed  to  consider  as  conclusive,  is  evi- 
dence that  has  been  exhibited,  not  in  that 
same  cause,  but  in  another  cause  that  has  no 
relation  to  it, — the  impropriety  of  the  regula- 
tion is  still  more  enormous.  Of  the  inference 
drawn  from  a  lot  or  mass  of  evidence  in  any 
preceding  cause,  no  use,  no  mention  ought  to 
be  made  in  any  succeeding  cause.  Here,  not 
only  is  mention  made  of  it,  but  the  judgment 
then  passed  upon  it  is  made  to  command  the 
decision,  in  such  manner  as  to  prevent  the 
subject  from  being  so  much  as  viewed  at  all  in 
its  own  proper  lights.  In  the  one  case,  extra- 
neous matter  is  mixed  with  the  proper  matter, 
the  proper  matter  not  being  excluded :  in  the 
other  case,  not  only  is  the  extraneous  matter 
admitted,  but,  in  consequence  of  that  impropeT 
admission,  the  proper  matter  is  excluded. 
.  The  case  of  conclusive  evidence  must  be  dis- 
tinguished from  the  case  of  conclusive  t/ccision. 
The  case  in  which  the  decision  in  question  is 
considered  as  being  commanded  by  the  evi- 
i/cnce  already  adduced,  must  be  distinguished 
from  the  case  where  the  decision  is  considered 
as  being  commanded,  not  immediately  by  any 
document  of  the  nature  of  evidence,  but  by  a 
document  of  the  nature  of  a  (kcmon ;  a  deci- 
sion already  pronounced :  pronounced,  whe- 
ther in  the  same  court  or  in  any  other  court : 
if  in  any  other  court,  whether  in  a  court  acting 
under  the  dominion  of  the  same  sovereign,  or  in 
a  court  acting  under  the  dominion  of  a  foreign 
sovereign. 
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.-j1  Such  is  the  distinction  which  has  been  ren- 
dered requisite  by  the  inaccurate  genius  of 
technical  nomenclature.  For  the  purpose  here 
in  question,  decisions,  decisions  of  other  courts, 
are  spoken  of  under  the  name  of  evidence. 

Supposing  the  decision  of  the  other  court  in 
question  to  have  been  grounded  on  evidence 
received  on  both  sides ;  it  follows,  that,  from  the 
admission  of  such  decision  as  conclusive,  in  re- 
gard to  the  facts  on  which  it  was  grounded, 
no  such  absurdity,  no  such  mischief,  follows,  as 
from  the  giving  to  evidence  itself,  on  one  side,  a 
conclusive,  and  thence  an  exclusive,  effect. 

On  what  occasions,  and  on  what  grounds, 
may  it  be  proper  for  one  court  to  allow  (viz. 
with  regard  to  the  question  of  fact)  this  au- 
thority to  the  decision  of  another?  A  question 
alike  curious  and  important ;  which  belongs 
not,  however,  to  the  present  head,  but  to  that 
i)(  makeshift  evidence,* 

There  is  one  case  in  which,  in  the  absolute 
sense,  the  term  conclusive  may  be  employed 
with  propriety,  and  yet  the  evidence  upon 
which  the  exclusion  is  put  by  such  conclusive 
evidence,  cannot  with  propriety  be  ranked 
under  the  denominatipn  of  counter-evidence. 
This  is,  where,  on  the  ground  of  evidence  in  its 
own  nature  insufficient  and  inconclusive,  ap- 
pearing on  one  side,  a  sort  of  practical  con- 
clusion is  built  in  favour  of  that  same  side,  to 
the  exclusion  of  all  such  evidence  as  might 
have  been  adduced  on  that  same  side.  In  the 
sort  of  case  here  in  view,  no  exclusion  is  put 
upon  any  evidence  on  the  other  side :  no  ex- 
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elusion  is  put  on  any  evidence  characterizable 
by  the  appellation  ol  counter-evidence.  Why? 
Because  the  circumstances  in  which  the  prac- 
tical conclusion  in  question  is  drawn  are  such, 
that  a  conclusion  of  that  sort  must  be  made  at 
a  time  when  it  is  impossible  as  yet  to  know 
whether  that  side  of  the  cause  does  or  does  not 
afford  any  counter-evidence. 

The  case  in  question  is  this :  for  the  sake  of 
simplification,  take  (as  being  the  more  com- 
mon case,)  the  case  where  it  is  on  the  plain- 
tiff's side  that  the  insufficient  evidence  is  thus 
conclusive.  The  plaintiii,  using  the  forms  pre- 
scribed by  the  technical  system,  gives  com- 
mencement to  a  cause,  say  a  criminal  one. 
On  the  defendant's  side,  the  time  being  come 
in  which,  in  the  tiack  marked  out  for  defence, 
sometliing  should  have  been  done  by  him,  no- 
thing in  fact  is  done.  In  the  state  of  things 
thus  described,  judgment  of  conviction  is  pro- 
nounced, or  some  grievous  load  of  vexation  im- 
posed, on  the  defendant ;  the  plaintiff,  although 
able,  neither  being  required  nor  admitted  to 
establish  the  fact  of  delinquency  by  any  better 
evidence. 

In  this  case,  the  evidence  (such  as  it  is),  on 
the  ground  of  which  the  burthen  in  question  is 
imposed  upon  the  defendant,  belongs  to  the 
head  of  circumstantial  evidence.  It  consists  of 
two  distinguishable  lots,  or  evidentiary  facts: — 
first  evidentiary  fact,  the  step  taken,  or  progress 
made,  by  the  plaintiff  in  his  suit :  second  evi- 
dentiary fact,  the  negation  of  the  step  in  ques- 
tion (the  step  made  necessary  to  defence)  on 
the  part  of  the  defendant.  To  these  two  evi- 
dentiary facts,  corresponds,  in  the  character  of 
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the  fact  evidenced,  the  delinquency  of  the  de- 
fendant in  respect  of  the  offence  charged. 

Tiiis  kind  of  circumstantial  evidence  never 
is,  in  point  of  reason  never  can  be,  of  itself 
sufficient   to  support    any   such    practical   in- 
ference.    Why?     Because,  if  the  defendant  be 
really  guilty,  it  is  impossible  but  that  sonn 
better,    some   more    apposite    and    direct   evi-^ 
dence,    at  any   rate    some   ulterior    evidenco^j 
must  be  to  be  had.  _ 

But  the  authors  of  the  technical  system  have ' 
found  their  convenience  in  putting  it  into  the 
power  of  any  man  in  the  character  of  a  plain«>i 
tiff,  to  put  any  other  into  a  state  of  conviction,^ 
or  into  a  state  tantamount  to  conviction,  on  tlu 
ground  of  this  flagrantly  insufficient  evidence 
having  their  reasons  for  not  requiring,  nor  s< 
much  as  admitting,  better  or  idterior  evidence,^ 
even  when  direct  evidence  of  the  most  com- 
pletely satisfactory  description  is  to  be  had. 

This  abomination,  the  result  of  the  most  bar- 
barous iniquity  or  the  grossest  stupidity,  has 
been  adopted  by  every  existing  modification  of 
the  technical  system ;  and,  in  every  country, 
it  covers  a  prodigious  (though  every  where  a 
variable)  extent  in  the  field  of  judicature. 

But,  in  the  exclusion  thus  put  upon  evidence, 
nothing,  we  see,  that  can  with  propriety  be 
spoken  of  under  the  appellation   of  counter-  # 
evidence,  is  comprised.    Suppose  all  that  evi^r 
dence,   that  direct  and   satisfactory  evidence,) 
which  is   thus  excluded,    suppose   it   all   de^ 
livered ;  there  could  not  perhaps,  (or  at  leasf 
would  not),  in  that  stage  of  the  cause,  be  de- 
livered any  counter-evidence,  any  evidence,  on 
the  defendant's  side;  on  the  part  of  the  plaintir 
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whether  the  defendant  knows  as  yet  what  has 
been  done  against  him,  what  he  knows,  where 
he  is,  or  whether  lie  even  exists,  is  not  as  yet 
':nown. 

The  fact  inferred  in  these  cases  is,  non-ex- 
istence of  evidence  on  the  defendant's  side,  and 
lence  non-existence  of  right. 

The  inference,  considered  as  being  (what  it 
is)  a  sweeping  and  all-comprehensive  one,  is 
big  with  injustice. 

Every  where  there  are  two  states  of  things, 
the  existence  of  which,  in  the  character  of  the 
efficient  causes  of  the  failure,  is  at  least  not 
"'leas  probable  than  the  non-existence  of  evi- 
dence :  hidigevce,  want  of  the  means  of  self- 
lefence  in  the  judicial  held  ;  want  of  notice^ 
nz.  want  of  knowledge  of  the  obligation  by 
^hich  the  party  is  urged  to  bring  those  means 
into  action. 

Want  of  notice  is  the  but  too  natural  and 
looked-for  result  of  the  contrivance  employed 
by  the  genius  of  chicane,  for  preventing  the 
means  employed,  under  the  notion  of  con- 
veying notice,  from  being  productive  of  that 
ettect.* 

In  regard  to  indigence;  to  estimate  the  com- 
parative probability,  as  between  this  state  of 
things,  and  the  consciousness  of  the  non-exist- 
ence of  evidence,  and  thence  of  title, — in  the 
character  of  causes  of  failure  in  respect  of  the 
taking  on  the  defendant's  side  the  steps  re- 
quisite for  the  continuance  of  the  c:"--"  *  •'ay 
thus  :  — Of  the  whole  number  of  m\\?  in 


the  country  io  question   (&M|pi 
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Dumber  of  those  who  are  not  able  respectively 
to  command,  in  addition  to  the  sura  requisite 
for  their  subsistence  for  and  during  the  con- 
tinuance of  the  cause  (say  a  twelvemonth),  the 
least  sum  sufficient  for  the  carrying  it  on  on 
that  one  side  (say  30/.),  is  to  the  remaining 
number, — so  is  the  probability  that  the  failure  is 
the  effect  of  indigence,  to  the  probability  of  its 
being  the  effect  of  the  non-existence  of  evi- 
dence, and  consequently  of  right,  on  that  same 
side.* 

*  A  judge  by  whom  a  cause  is  decided  without  his  know- 
iag  any  thing  about  the  matter, — what  need,  it  may  well  be 
aeked,  has  such  a  judge  to  hear  evideoce?  But  that  is  the 
very  way  in  which  causes Jn  general,  causes  between  man  and 
man,  are,  the  greater  number  of  them,  decided  by  learned 
judges.  A  piece  of  papier  or  parchment  is  provided;  the 
hand  of  the  judge  is  applied  to  it;  the  mind  of  the  judge  is 
not  applied  to  it.  So  strictly  true  is  this,  that  by  an  intoxi- 
cated judge,  if  he  had  hut  sense  enough  left  to  write  his 
name,  the  business  might  be  done  exactly  as  well  as  by  a 
sober  one  :  by  an  automaton  judge,  a  judge  made  of  brass 
and  iron,  as  well  as  by  either.  Exaggeration  ?  Not  it,  indeed: 
nothing  but  the  very  simple  truth.  Stript  of  the  tinsel  with 
which  it  has  been  bedizened  all  around  by  interested  idolatry, 
by  unblushing  hypocrisy,  and  prostrate  admiration,  the  tech- 
nical system  presents  in  all  its  parts  enough  to  stagger  belief, 
and  make  a  man  doubt  the  reality  of  the  objects  spread  out 
before  his  eyes. 

By  what  is  it  that  in  these  cases  the  judgment  is  governed? 
The  circumstances,  the  exigencies,  and  abilities  of  the  parties  ? 
Alas  !  no  :  but  by  the  single  circumstance  of  time.  The  time 
is  up;  the  time  which  the  defendant's  attorney  had,  to  deliver 
in  at  an  office  some  scrap  or  other  of  accustomed  nonsense  : 
that  time  is  up,  and  the  time  for  the  judge  to  set  his  name 
to  a  writing,  without  reading  it,  is  come.  What  then  ?  And 
ts  no  mind  at  all  ever  applied  to  the  fatal  parchment  ?  O  yes : 
u  mind  is  indeed  applied  to  it;  but  whose  would  you  imagine? 
Not  the  judge's,  but  an  attorney's.  And  in  what  way  em- 
ployed? In  discovering  truth  ^  No;  but  in  computing  time. 
An  attorney?  —  and  what  attorney?  The  attorney  of  the 
party  (of  the  plaintiff)  in  whoso  tavour  the  judgment  is  thus 


656 


EXCLU8I0N- 


iBooi 


IS. 


The  mischief  being  thus  brought  to  view, — the 
uakedness  of  iniquity,  official  and  professional. 


pronounced :  it  is  the  party  who,  by  hia  attorney,  is  tlius 
made  judge  in  his  own  cause.  Is  the  decision  too  prompt, 
too  favourable  ?  So  much  the  better ;  that  makes  another 
cause ;  a  cause  of  the  sort  of  those  that  are  commenced  by 
motion,  and  carried  on  by  affidavit  evidence :  in  a  word,  a 
motion  cause.  Awakened  by  the  chink  of  fresh  fees,  it  is  now, 
for  the  first  time,  that  the  ears  of  the  judge  are  retjly  open  to 
the  cause. 

When,  in  a  great  majority  of  causes,  the  property  and 
liberty  of  the  subject  are  thus  disposed  of,  by  a  set  of  men, 
none  of  whom  so  much  as  profess  to  kuow  any  thing  about 
tJje  matter;  when  the  decision  is  determined,  not  by  any 
account  of  human  feelings,  but  by  lapse  of  tinte ; — by  whom 
should  the  judge  be  made?  Not  by  that  first  magistrate, 
whose  mind  is  the  fountain  of  honour  and  of  justice ;  not  by 
the  king,  but  by  Jaquea  Droz  or  Maillardet,  in  concert  with 
Bolton  and  Watt.  By  the  artisan  in  clockwork,  to  make  each 
separate  judge;  by  the  artisan  in  steam  engines,  to  give  dis- 
patch and  uniformity,  where  both  are  as  yet  unknouii,  by 
causing  judg^ient  to  be  signed  in  any  given  number  of  courts 
at  the  same  time :  in  as  many  as  Westminster  Hal!  could  be 
made  to  hold,  m  addition  to  the  four  by  which,  for  so  many 
ages  past,  it  has  been  enlightened  and  adornt-d. 

This  mechanism,  would  you  view  it  in  a  true  light,  and 
without  dispui'se,  as  the  works  of  a  watch  are  examined  by  the 
artist,  when  taken  out  of  the  gold  and  jewels  in  which  they 
were  embedded  ?  Transp<.)rt  it  in  idea  to  some  undignified  tri- 
bunal :  to  the  oflRce  of  a  justice  of  peace,  or  to  a  court  of 
conscience.  Conceive  the  magistrate,  whose  character  de- 
pends not  upon  his  rank,  but  conduct,— conceive  this  on- 
ieanjed  judge  copying  the  pattern  set  him  by  his  learned 
supcrordinates,  and,  like  them,  signing  judgment  and  enfor- 
cing execution,  without  having  heard  the  parties,  or  knowing 
any  thing  more  of  the  cause  than  if  the  scene  of  it  hud  been 
at  the  antipode*.  Behold,  in  imagination,  such  conduct;  con- 
sider what  you  yourselves  would  think  and  say  of  it:  exactly 
what  would  be  thought  or  said  of  it  (at  least  said  vif  it)  by 
those  very  who  in  that  station  would  be  as  &ure  to 

punish  it,  .<  i  own  to  practise  it.  i 

Conceive  those  sbopkeeping  judges,  who,  instead  of  ei{oily 
ou  their  lips,  sit  wilh  conscience  in  lUeir  hearts, — conti" 
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being  uncovered, — the  remedy  is  almost  too 
obvious  to  admit  mentioning.     Render  not  toM 
the  plaintiff  in  any  case  the  demanded  service,  ■ 
till  after  he  has,  on  his  part,  produced  appro- 
priate evidence,  of  some  sort  or  other,  in  sup-  M 
port  of  it.    Is  it  out  of  the  mouth  of  his  antago-  ■ 
'nist  the  defendant,  that  the  evidence,  or  an 
^essential  part  of  it,  must  come  ?     Though  in  ■ 
this  case  it  is  out  of  his  power  to  produce  that  " 
^evidence,  at  the  worst  he  may  produce  (though 
it  be  out  of  his  own  lips  alone)  evidence  thatfl 
! shall  be  sufficient  to  satisfy  the  conscience  of" 
the  judge,  in  such  manner  as  to  warrant  him  in 
subjecting  the  defendant  to  whatever  vexation  M 
may  be  necessary  for  extracting  from  his  lipsV 
(or,  in  case  of  necessity,  from  his  pen)  the  evi- 
dence alleged  to  be  necessary  for  the  final  sub- 
stantiation of  the  demand. 

Obvious  and  effectual  as  is  the  remedy,  the 

Jbar  opposed  to  it  is  no  less  so.     It  supposes 

one  party  at  least  to  be  heard,  and  heard  at  the 

[outset  of  the  cause.     But  that  neither  party 

^shall  be  heard  (especially  at  that  stage),  is  of 

[all  established  principles  the  most  inviolable: 

a  principle,  the  violation  of  which  would  reduce 

Westminster  Hall  to  a  heap  of  ruins.    It  would 

leave  prisons  empty:   it  would  lead  captivity 


them,  instead  of  consulting^  the  feelings  and  weighing  the  J 
.necessities  of  the  parties,  lest  forty  shillings,  extracted  at 
tonce,  should  consign  to  niin  a  family  which  a  respite  of  a 
;Week  or  two  might  have  saved, — conceive  their  conscience 
'manifesting  itself  in  the  mechanical  signature  of  judgments 

with  shut  doors,  while  the  parties,  unlieard  and  unthought  ofyi 

were,  for  their  benefit, paying  their  way  through  the  surround- J 
^ing  cilices,  like  half-starved  flies  crawling  through  a  row  of] 

spiders. 
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captive :  it  would  render  offices  neither  worth 
selling  nor  worth  giving :  it  would  bring  the 
greater  number  of  suits  to  an  untimely  end, 
and  leave  the  remainder  not  worth  the  con- 
tinuance. 

Confined  to  the  viles  animee^ — to  the  souls  too 
wretched  to  yield  fees, — the  creatures  to  whom 
it  would  be  beneath  the  dignity  of  law  or  equity 
to  do  justice,  —  the  experiment  was  endured, 
the  rather  as  it  could  not  be  prevented.  Ex- 
tended to  those  for  whom  alone  that  justice 
was  made  that  is  worth  rendering,  it  would  be 
subversive  of  the  very  ends  of  judicature. 

It  was  observed  above,  that,  in  one  sense,  no 
exclusion  could  be  said  to  be  put  by  this  ar- 
rangement: no  exclusion  put  upon  evidence  on 
one  side,  as  where  an  article  of  evidence  pro- 
duced on  the  other  is  made  conclusive. 

On  one  side  alone,  true  it  is  that  by  this 
arrangement  no  exclusion  is  put  upon  evidence. 
Why  ^  Because  the  exclusion  that  is  put  in- 
volves the  evidence  on  both  sides :  in  a  word, 
all  evidence.  On  the  defendant's,  because 
either  he  has  had  no  notice,  or  it  is  out  of  bis 
power  to  profit  by  it:  on  the  plaintiff's,  be- 
cause, having  done  the  needful,  having  run  the 
gantelope  through  the  offices,  he  is  excused 
from  giving  evidence,  lest  he  should  have  none 
to  give. 

Why  should  evidence  be  received  ?  What  is 
there  to  be  got  by  receiving  evidence  ?  If  any 
thing,  what  is  scarce  worth  stooping  for.  What 
is  there  to  be  got  by  receiving  that  which  is  not 
evidence  ?  Look  to  those  arcana  imjterii  that 
have  been  divulged  by  the  treachery  of  false 
brethren:  look  *<>  tlu'  lists  nffet's 
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Sect.  II. — An  article  of  evidence  maif  with  p) 
priety  be  made  conclusive  for  the  purpose  of 
incidental  decision. 

A  DISTINCTION  requires  to  be  made  in  r< 
gard  to  the  stage  of  the  cause,  the  stage 
which  the  evidence  in  question  applies. 

The  case  in  which  this  disguised  exchision 
is  absurd  and  mischievous,  is  the  case  where 
the  fact  to  which  the  evidence  is  applied  is  the 
principal  fact  (or  among  the  principal  facts)  on 
which  the  demand  or  the  defence  is  grounded, 
—  the  matter  of  fact  upon  which  the  ultimate 
decision  has  to  pronounce ;  and  the  decision  to 
be  grounded  on  that  fact  is  also  an  ultimate 
decision,  as  above. 

Very  different  may  be  the  case,  where  the 
decision  to  be  pronounced  is  no  more  than 
incidental  decision ;  and  the  conclusion  to 
drawn,  a  conclusion  by  which  such  incidentaj^ 
decision  shall  be  warranted.  In  this  case,  ai  ^ 
for  the  purpose  of  gi'ounding  such  incidentj 
decision,  frequently  indeed  does  it  happen, 
that  this  or  that  article  of  evidence  may  be 
treated  as  conclusive  ;  this  or  that  fact  may,  in 
the  quality  of  an  evidentiary  fact,  with  relation 
to  this  or  that  other  in  the  character  of  a  prin- 
cipal fact,  be  treated  as  conclusive. 

Such  is  the  case,  wherever,  upon  the  applica- 
tion of  one  party,  a  decision  is  pronounced,  a 
judicial  act  done  as  of  course,  upon  an  e.v  parte 
representation,  no  opportunity  of  contesting  the 
truth  of  it  having  been  given  to  the  other 
where,  upon  a  representation  made  by  a  pers( 
saying  that  goods  of  his  have  been  stolen, 


(as,  from  such  and  such  circumstances,  he  sus- 
pects) by  Titius,  a  warrant  is  issued  for  the 
arrestatioii  and  provisional  confinement  of  the 
supposed  thief. 

For  the  purpose  of  an  ultimate  decision,  pro- 
nouncing Titius  guilty  of  the  theft,  this  evi- 
dence is  not  deemed  conclusive :  for  the  pur- 
pose of  the  mcklcntal  decision,  pronouncing  the 
guilt  of  Titius  to  a  certain  degree  probable,  (to 
such  a  degree  as  to  warrant  his  arrestation  and 
confinement,  for  the  purpose  ofjudicial  inquiry), 
this  same  evidence  is  deemed  conclusive ;  and 
it  is  even  made  absolutely  conclusive ;  for,  by 
the  nature  of  the  measure  taken,  all  faculty  of 
combating  the  proposed  decision  by  counter- 
evidence  exhibited  antecedently  to  the  delivery 
of  it,  is  taken  away. 

To  the  purpose  of  an  incidental  decision  of 
any  sort,  evidence  of  any  description  may  be 
treated  on  the  footing  of  conclusive,  absolutely 
conclusive,  evidence  exclusive  of  all  counter-evi- 
dence,— where  the  utmost  mischief  producible 
by  the  exclusion  is  outweighed  by  the  advan- 
tage produced  by  the  decision  in  relation  to  the 
several  ends  of  justice. 

Thus,  in  the  case  just  mentioned,  the  price 
paid  for  the  advantage  consists  in  the  vexation 
(and  that  commonly  attended  with  expense) 
produced  by  the  restraint  thus  put  upon  loco- 
motive liberty:  the  advantage  itself  consists  in 
the  security  aflforded  for  the  forthcomingness, 
and  thencefor  the  justiciability,  of  the  supposed 
thief.  Give  him  the  opportunity  of  contesting 
the  necessity,  and  thence  the  propriety,  of  his 
confinement  (the  provisional  and  temporary 
confinement);  if  he  i.s  innocent,  he  will  come  in 
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and  contest  it ;  but  if,  being  guilty,  he  appre- 
hends the  proof  will  be  strong  enough  for  his 
conviction,  he  will  make  use  of  the  summons 
as  a  warning  not  to  comply  with  the  requisi- 
tions of  justice,  but  to  elude  them,  and  make 
his  escape. 

To  a  certain  degree,  every  step  on  one  side, 
which,  on  pain  of  greater  inconvenience,  calls 
for  any  step  to  be  taken  on  the  other  side,  is 
productive  of  vexation:  for  in  judicial  pro- 
cedure every  step  that  is  taken  is  attended  with 
vexation.  In  every  instance,  therefore,  the  evi- 
dence to  which  this  effect  is  given,  is,  to  a 
certain  degree,  productive  of  that  sort  of  ill 
consequence  which  is  attached  to  the  giving  it 
the  effect  of  conclusive,  and  thereby  of  exclu- 
sive, evidence.  If,  instead  of  a  warrant  for 
arrestation  directed  to  a  minister  of  justice,  a 
simple  summons  addressed  to  the  suspected 
thief,  and  requiring  his  attendance,  had  been 
employed,  the  vexation  would  have  been  les- 
sened indeed,  but  it  would  not  have  been  done 
away  :  and  so  far  as  this  minor  vexation  is 
concerned,  the  giving  this  effect  to  the  evidence 
would  have  been  productive  of  that  sort  of  ill 
effect  which  is  procluced  by  the  employing  any 
lot  of  evidence  in  the  character  of  conclusive, 
and  thence  of  exclusive,  evidence.  But  be  the 
vexation  what  it  may;. if  it  be  productive  of 
preponderant  benefit,  and  if,  at  the  same  time, 
the  quantity  of  it  be  the  least  that  it  can  be 
made,  consistently  with  the  production  of  that 
benefit, — it  will  always  be  warrantable. 

By  this  observation  we  are  led  to  the  prac- 
tical caution,  never  to  give  to  any  lot  of 
dence  the  quality  and  effect  of  conclusive 
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dence,  till,  in  respect  of  persuasive  force,  it  has 
been  rendered  as  strong  as  it  can  be  rendered 
without  the  production  of  preponderant  vexa- 
tion, or  other  inconvenience,  viz.  to  the  person 
from  whom  the  evidence  is  required :  which  is 
as  much  as  to  say,  not  to  impose  upon  either 
party  (in  particular  upon  the  defendant)  the 
necessity  of  taking  any  step,  or  ulterior  step,  in 
the  cause,  without  the  other  party's  (the  plain- 
tiff's) having  antecedently  been  made  to  pro- 
duce whatever  evidence  he  is  able  to  afford 
without  preponderant  inconvenience- 
General  rule. 

For  the  purpose  of  commanding  an  inter- 
locutory decision,  in  what  cases  shall  any 
(and  what)  lot  of  evidence  be  regarded  as  con- 
clusive ?  Answer :  In  such  cases  in  which 
the  certain  mischief,  in  the  shape  of  colla- 
teral inconvenience  by  vexation,  expense,  and 
delay,  attached  to  the  receipt  of  counter- 
evidence,  with  the  consequent  discussions, 
woidd  be  greater  than  the  contingent  mis- 
chief, in  the  chance  of  direct  injustice,  in- 
curred by  the  chance  of  untrustworthiness 
(understand  proveable  untrustworthiness)  pro- 
duced by  the  absence  of  the  light  that  might 
have  been  thrown  upon  the  subject  by  the 
excluded  counter-evidence. 

Such  is  the  general  description  of  the  cases 
in  which  the  exclusion  of  counter-evideoce,  in 
opposition  to  evidence  for  grounding  an  inter- 
locutory decision,  may  be  proper.  To  the  pro- 
priety of  the  principle,  no  objection  seems  likely 
to  be  made.  How,  in  each  instance,  to  deter- 
mine whether  this  or  that  particular  case  comes 
within  this  general  description,  is  a  problem. 
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the  solution  of  which  threatens  to  be  attended 
with  considerable  difficulties. 

But  though  it  is  not  possible  to  lay  down 
any  general  rule,  indicative  of  the  cases  in 
which  a  certain  portion  of  evidence  may,  for 
the  purpose  of  an  interlocutory  decision,  be 
treated  as  conclusive,  and  counter-evidence 
excluded ;  it  is  not  difficult  to  point  out  two 
cases  at  least,  in  which  it  cannot,  without  im- 
propriety, be  so  treated :  viz.  1 .  if  the  inter- 
locutory decision  is  liable  to  be  productive  of 
irreparable  damage;  2.  if  the  decision,  appa- 
rently on  an  interlocutory  point,  have  the  effect 
of  a  decision  on  the  main  point. 


Sect.  III.  — Aberrations  of  Roman  and  English 
law  in  this  respect. 

In  the  Roman  law  I  do  not  observe  any 
traces  of  evidence  regarded  as  conclusive  in  the 
improper  sense. 

To  a  hasty  glance,  the  suppletory  oath  and 
the  expurgatory  oath  wear  somewhat  of  the 
appearance  of  it.  Examined  more  closely, 
they  seem  not,  either  of  them,  to  be  productive 
of  any  such  effect.  The  suppletory  oath  is 
admitted  in  default  of  other  sufficient  evidence 
on  that  side;  and  does  not  command* the  de- 
cision, does  not  put  an  exclusion  upon  any  evi- 
dence on  the  opposite  side.  The  expurgatory 
oath  (on  the  defendant's  side)  is  not  called  for 
or  admitted,  till  after  the  plaintiff  has  had  full 
liberty  to  adduce  whatever  admissible  evidence 
he  can  obtain  on  his  side. 

In  all  these  cases,  the  testimony  in  question 
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is  admitted  in  default  of  more  satisfactory  evi- 
dence, and  is  not  understood  to  put  an  exclusion 
upon  any  other  evidence. 

In  all  these  cases  the  arrangement  is  abun- 
dantly improper.  But  the  cause  of  the  impro- 
priety has  already  been  indicated  in  another 
place :  it  consists  in  the  want  of  scrutiny :  it 
belongs  not  to  the  present  head. 

In  English  jurisprudence  there  is  one  re- 
markable case,  in  which  the  effect  of  conclu- 
siveness has  been  given  to  a  mass  of  evidence  : 
this  is  the  case  of  wager  of  law.  The  conclusive 
operation  is  confined  to  the  non-penal  branch 
of  the  law :  it  operates  on  the  side  of  the  de- 
fendant, and  of  the  defendant  only.  On  the 
other  hand,  the  conclusiveness  of  it  is  absolute: 
and  after  all  these  reductions,  the  effect  of  it 
in  practice  is  as  pernicious,  as  it  is  absurd  in 
principle:  and  from  the  degree  of  mischief  of 
which  it  has  been  productive  on  this  narrow 
ground,  a  sort  of  anticipation  may  be  formed 
(how  inadequate  soever)  of  the  mischief  of  which 
it  would  be  productive,  were  the  ground  it 
covered  more  extensive. 

In  former  days,  when  the  practice  called 
wager  of  taw,  that  of  a  man's  waging  his  law, 
was  in  use,  the  manner  of  it  was  this:* — The 
demand  on  the  part  of  the  plaintiff  having  been 
exhibited  in  the  accustomed  form,  the  defend- 
ant, if  he  thought  proper,  was  at  liberty  to 
exhibit  himself  in  open  court,  to  go  through  the 
ceremony  of  an  oath,  and,  under  favour  of  that 
sanction,  to  deny  the  justice  of  the  claim,  in 
terms    altogether    general,    prescribed    by    a 
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formulary  of  the  same  tenor  in  all  cases.  No 
details  called  for  or  permitted;  no  other  wit- 
nesses called  for  or  permitted  on  that  side ;  no 
faculty  of  cross-examination  allowed  to  the 
adverse  party,  the  plaintiff.  A  certain  number 
of  fellow-swearers  were,  indeed,  not  only  ad- 
mitted, but  called  for  on  his  part.  Swearers, 
but  to  what  point  ?  Not  to  any  particular  fact 
belonging  to  the  case,  but  merely  to  the  ge- 
neral and  irrelevant  fact,  the  opiniun  (a  favour- 
able opinion)  respectively  entertained  by  them 
in  regard  to  the  veracity  of  the  party  by  whonl 
they  were  thus  produced.  To  whatsoever  evi- 
dence of  the  direct  kind  the  cause  might 
happen  to  afford, — circumstantial  evidence,  and 
that  of  the  most  vague  and  inconclusive  kind, 
evidence  of  character,  was  substituted. 

So  much  for  the  absurdity:  now  comes  the 
mischief. 

Two  sorts  of  claims  were  originally  infected 
by  this  debilitating  plague  :  1 .  the  sort  of  claim 
made  by  what  is  called  an  action  of  ilebtt  a 
demand  of  a  sum  of  money,  a  demand  of  the 
non-penal  kind,  by  which  the  plaintiff,  in  mak- 
ing his  application  to  the  judge,  called  upon 
him  to  impose  upon  the  defendant  the  obliga- 
tion of  conferring  on  the  plaintiff  the  property 
of  a  sum  of  money  liquidated  in  amount,  pay- 
able of  course  in  coin,  of  which  the  individual 
pieces  were  determinable  by  the  defendant's, 
the  intended  collector's,  choice :  2.  the  sort  of 
claim  called  an  2iQ\\oxio{  dHinue.  In  debt,  the 
thing  claimed  was  a  mass  of  money :  liquidated 
in  value, — not  liquidated,  but  (as  in  such  case  is 
necessary)  left  to  the  option  of  the  debtor,  in 
respect  of  the  individual  pieces  of  which  the 
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sum  of  money  was  to  be  composed.  In  detinue, 
the  thing  claimed  was  an  individual  article,  of 
the  moveable  class :  a  horse,  a  piece  of  furni- 
ture, a  picture,  a  trinket,  and  so  forth. 

By  a  conceit,  of  the  number  of  those  which, 
in  the  manufactory  of  legal  decisions,  occupy 
the  place  of  reason,  the  effect  of  the  wager  of 
law  on  actions  of  debt,  has,  in  one  way  or  other, 
been  got  rid  of.  In  some  cases  it  was  put 
aside ;  and  in  other  cases,  to  which  the  pre- 
tence for  putting  it  aside  did  not  apply,  another 
sort  of  action,  an  action  with  another  name, 
was  fabricated ;  an  action  to  which,  at  the 
same  time,  and  in  this  view,  the  wager  of  law 
was  pronounced  inapplicable.  I  mean  the 
action  of  indebitatus  asmmpsit ;  which  is  the 
same  thing  as  the  action  of  debt,  in  other 
words.  A  promise,  indeed,  to  comply  with  the 
obligation,  is  alleged :  but  the  promise  is  pre- 
sumed ;  that  is,  where  there  is  none,  feigned : 
averred  by  an  assertion  wilfully  false. 

The  consequence  is,  that  the  demand  of  a 
sum  of  money  is  tolerably  well  cleared  of  this 
ground  of  defence  by  perjury  and  injustice. 
Relief  is  given,  justice  is  administered,  in  a 
manner  little,  if  at  all,  different  from  that  in 
which  it  would  be  administered  if  the  conclu- 
sive species  of  evidence  in  question,  the  waging 
of  a  man's  law,  were  not  applied  to  this  case. 
The  action,  called  an  action  of  debt,  is  thus  far 
spoilt ;  but  in  so  far  as  it  is  spoilt,  another  ac- 
tion is  given  which  answers  the  same  purpose. 

Far  from  being  alike  innocent  is  this  remnant 
of  ancient  barbarism,  in  the  case  where  the 
ibject  of  the  demand    is  a  specific  material 
!»bject.     In   this   case,   the  remedy  originally 
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provided  is  the  species  of  action  called  the 
action  of  detinue.  By  the  same  baleful  in- 
fluence by  which  the  action  of  debt  is  spoilt, 
as  above,  this  action  is  spoilt  also.  In  the 
case  of  the  action  of  debt,  for  the  part  thus 
spoilt,  a  succedaneum  (as  we  see)  lias  been 
provided  :  in  the  case  of  the  action  of  detinue, 
no  such  succedaneuni  has  been  provided  ;  and 
the  damage  has  continued  for  so  many  cen- 
turies unrepaired.  Upon  the  principle  of  ana- 
•logy,  nothing  was  more  obvious,  nothing  would 
have  been  more  easy,  than  thp  repair.  For  the 
purpose  of  compelling  the  delivery  of  money 
where  due, — to  the  fact  of  the  obligation,  you 
added,  in  the  way  of  fiction,  another  fact» 
a  promise  to  fulfil  it :  why  not  for  the  pur- 
pose of  compellint^  the  delivery  or  re-delivery 
of  a  specific  article  ?  Yes :  analogy  is  the 
grand  source  and  instrument  of  invention,  in 
this  as  well  as  every  other  line :  but  to  apply 
it  usefully, — to  apply  it  steadily,  comprehen- 
sively, and  consistently,  belongs  to  none  but 
an  inventive  mind. 

The  action  of  detinue  is  spoilt :  another 
action,  called  an  action  of  trover,  is  given  in 
the  room.  But  by  this  new  device,  unfortu- 
nately, the  purpose  is  not  answered :  a  blunder 
is  made,  and,  instead  of  the  specific  thing  which 
is  a  man's  due,  damages  are  given :  that  is,  a 
sum  of  money,  according  to  the  value,  which, 
on  the  ground  of  the  imperfect  data  that  are 
commonly  exhibited  to  them,  the  judges  of 
fact  think  fit  to  put  upon  it :  the  remedy,  in- 
stead of  that  which  belongs  to  the  action  of 
detinue,  is  the  remedy  that  belongs  to  the 
action  of  debt. 
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Whence  caiiie  the  blunder  ?  Not  from  a 
regard,  a  more  scrupylous  than  consistent 
regard,  to  truth.  A  falsehood  is  called  in;  a 
proposition  is  assumed,  and  a  proposition  more 
uniformly  false  in  this  case,  than  in  the  case  of 
the  iiidtbitatus  assumpsit.  The  story  is,  that  the 
article  claimed  by  the  plaintiff  has  been  found 
by  the  defendant:  found  by  him,  and  by' him 
converted  to  his  own  use.  Thereupon  comes  the 
action,  calling  npon  the  judge  to  cause  to  be 
delivered  to  the  plaintiff,  not  the  thing  that 
belongs  to  him,  but  a  sum  of  money  in  lieu  of 
it.  The  defendant  takes  note  of  the  price  thus 
put  upon  it :  if  it  is  more  than  he  chooses  to  give 
for  it,  he  restores  it :  if  less,  (that  is.  if  it  be  any 
advantage  to  him  to  keep  it,)  he  keeps  it.  The 
plaintiff  pockets  the  money  and  the  injury  :  the 
defendant  triumphs  in  improbity,  under  the  pro- 
tection of  the  law.  There  are  things,  the  value 
of  which  to  a  feeling  heart  is  beyond  all  price  : 
these  are  precisely  the  things  which  the  law 
abandons  to  the  wrong-doer,  and  to  all  wrong- 
doers. 

There  is  a  remedy  in  kind,  indeed,  to  be  had 
in  some  cases,  in  that  sort  of  a  court  which  is 
called  a  court  of  equity.  But  the  optics  of  a 
court  of  equity  are  too  high-seated  to  spy 
little  things :  and  a  mass  of  value  equal  to  the 
expense  of  more  than  a  year's  subsistence  to  an 
individual  of  the  most  numerous  class,  is  set 
down  by  every  court  of  equity  to  the  account 
of  little  things.*      So  much  for  the  remedy 

*  £10.  Call  the  yearly  expeDse  of  a  family  £50.,  and  ^ve 
five  to  a  family:  this  gives,  for  the  expenditure  of  an  iodi- 
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itself,  and  the  cases  in  which  it  is  to  be  had  at 
any  price :  and  as  to  the  price  that  is  to  Ije 
paid  for  it  (that  is,  for  the  chance  of  it)  in  time 
and  money  ;  w^here  law  reckons  by  months, 
equity  reckons  by  years:  where  law  reckons 
crowns,  equity  reckons  by  pounds. 

So  delectable  is  this  institution  (the  wage 
of  law)  in  the  eyes  of  Lord  Coke,  that  he  seemer 
to  pride  himself  in  his  country's  exclusive  pos- 
session of  it.*  Its  merit  consists  in  what?  In 
this,  that  it  does  (he  says)  no  harm.  Why  ? 
Because,  for  the  same  demand,  though  there  be 
one  sort  of  action  (an  action  of  debt)  which  is 
clogged  with  this  appendage,  there  is  another  j 
(an  action  ou  the  case)  which  standi  clear  of  it. 
Wherever  it  has  no  efiect  at  all,  there,  and  there 
only,  it  has  no  bad  effect.  Unhappily,  the  rea- 
son given  for  the  supposed  liarmlessness  of  an 
institution  confessedly  useless,  is  not  true  in 
fact.  For,  notwithstanding  the  silence  of  this 
arch-lawyer  on  the  subject,  another  sort  of  de- 
mand there  is,  as  we  have  seen,  to  which  that 
clog  does  apply;  and  which  being  spoilt  by  it, 
and  having  no  succedaneum,  leaves  the  subjec^J 
without  a  remedy.  ^| 

In  regard  to  this  institution,  of  which  th^^ 
highest  supposed  merit  is  that  of  doing  no  harm, 
while  its  real  character  is  that  of  operating  as 
a  denial  of  justice, — the  matter  of  triumph  to 
Lord  Coke,  that  no  other  country  has  the  like, 
Blackstonef  shews  to  be  very  far  from  well 
grounded. 


•  "  This,  for  ought  I  could  ever  read,  is  peculiar  to  the  la 
of  England,  and  no  mischief  ensueth  hereupon,"  —  2  Inst.  45. 
t  Comm.  111.341. 


I  Book  tX. 

An  institution  that  is  peculiar  to  England, 
or  nearly  so,  is  cross-examination  in  non-penal 
causes.  By  neither  of  these  professed  pane- 
gyrists has  this  truly  honourable  peculiarity 
been  noticed :  by  neither  of  them  has  it  been 
observed,  that  it  is  by  the  exclusion  this  un- 
natural institution  puts  upon  cross-examina- 
tion, that  the  poisonous  quality  of  it  operates. 

To  have  been  consistent,  (if  consistency  had 
been  a  quality  capable  of  adhering  to  English 
law,  especially  at  the  rude  period  here  in  ques- 
tion,) the  privilege  should  have  been  extended, 
not  to  the  defendant  only,  but  to  the  plaintiff; 
and  then  the  effects  of  the  institution,  as  ap- 
plied to  the  two  sides  of  the  cause,  being  equal 
and  contrary,  would  have  destroyed  one  ano- 
ther. To  the  plaintit!"  (I  say)  as  well  as  to  the 
defendant :  or,  if  to  one  alone,  rather  to  the 
former  than  to  the  latter.  Why  ?  Because,  if 
for  a  man  to  swear  falsely  to  save  himself 
from  a  loss,  is  wicked,  and  in  proportion  to 
its  wickedness  improbable ; — to  swear  falsely, 
for  no  more  excusable  pur(M)se  than  the  ob- 
taining an  undue  profit  for  himself,  at  the  ex- 
f)ense  of  subjecting  another  man  to  an  undue 
OSS,  is  still  more  wicked,  and  in  that  respect 
still  more  improbable. 

[77//*  chapter  having  been  left  unfinished  Ay  the 
Author ^  what  foUoivs  has  been  added  to  it  by  the 
Editor.  A  few  paragraphs,  which  for  distinc- 
tion have  been  put  in  inverted  eonimas,  consist 
of  fragments,  written  at  dijjerent  times  by  Mr. 
Bentham :  for  the  remainder  the  Editor  is  alone 
responsible.] 
This  is  not  the  only  sort  of  ca.se  in  which 
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the  sworn,  but  iincrossexamined  and  self-serv- 
ing testimony  of  a  party  to  the  suit,  is  received 
as  conclusive,  that  is,  to  the  exclusion  of  coun- 
ter-evidence. "The  practice  in  chancery,"  we 
are  informed  by  Phillipps,*  *•  invariably  is, 
that  a  party  is  entitled  only  to  extracts  of 
letters,  if  the  other  party  will  swear  that  the 
passages  extracted  are  the  only  parts  relating 
to  the  subject  matter." 

There  is  another  rule,  by  which  a  man's  own 
testimony  is  rendered  conclusive  evidence  in  his 
favour,  and  that  too  on  such  a  subject  as  that  of 
his  own  character.  The  witness  indeed  in  this 
case  is  not  a  party  in  the  suit;  but  for  any  thing 
that  appears,  he  may  be  the  vilest  of  malefactors ; 
and  he  is,  at  any  rate,  under  the  influence  of 
an  interest,  which  is  one  of  the  strongest  of  all 
interests  in  the  bulk  of  mankind,  while  even  in 
the  vilest  it  cannot  be  a  weak  one.  A  witness, 
as  we  have  seen,t  is  not  compellable  to  answer 
any  question,  the  answer  to  which,  if  true, 
might  tend  to  degrade  his  character :  if,  how- 
ever, he  chooses  to  answer,  the  party  who  asks 
the  question  is  bound  by  his  answer,  and  is 
not  allowed  to  falsify  it  by  counter-evidence.J 


*  Vol.  i.  p.  421. 

t  Book  III.  ExTRACTiow.  Ch.  4.  Discreditlve  Tnterr6- 
gation. 

I  In  the  disapprobation  bestowed  upon  this  rule,  it  is  of  course 
implied,  that  the  case  is  one  of  those  in  which  the  production 
of  evidence  to  discredit  the  character  of  the  witness,  is  in  itself 
proper;  for  which  cases,  see  Book  V.  Circi'mstantial. 
Chap.  xiii.  Of  motives;,  meatts,  &c.  Sect,  3  and  4.  Character 
Evidence.  If  not,  it  is  proper  to  exclude  any  such  evidence, 
after  he  has  answered,  only  because  it  is  proper  to  exclude  it, 
wheti»er  he  answers  or  uo.     But  if  the  case  be  one  in  which  it 
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The  above  seem  to  be  the  only  instance* 
worth  mentioning,  in  which  an  article  of  orally 
delivered  testimonial  evidence  has  in  English 
law  been  made  conclusive.  The  instances  in 
which  similar  eflect  has  been  given  to  an  article 
of  circumstantial  evidence  are  innumerable ; 
and  many  of  them  have  been  already  brought 
to  view. 

1.  As  often  as  a  decision  has  been  given 
against  either  of  the  parties  in  a  suit,  on  no 
other  ground  than  that  of  his  having  failed,  at 
a  particular  stage  of  the  suit,  to  perform  any 
operation  which  has  been  rendered  necessary 
at  that  stage  by  technical  rules,  to  the  obtain- 
meut  of  justice;  so  often  has  the  non-perform- 
ance of  that  operation  been  taken  as  evi- 
dence, and  conclusive  evidence,  of  what  is 
called  in  the  language  of  lawyers  want  of 
pierits^  that  is,  of  the  badness  of  hij^  cause, 

**  Of  the  justice  of  the  demand,  whatsoever 
**  it  be,  that  happens  to  be  made  upon  the 
**  defendant,  provided  the  suit  does  not  happen 
•*  to  be  called  a  criminal  one,  non-resistance 
**  on  his  part  is  regarded  and  acted  upon  as 
**  sufficient  evidence ;  and  to  the  plaintiff  pos- 
•*  session  is  given  of  the  object  of  his  demand, 
**  just  as  if  the  justness  of  it  had  been  proved. 
*'  Even  a  lawyer  will  not  pretend  that  on  any 
*'  ground  of  reason  the  inference  is  a  conclusive 
'*  one.     Pecuniary  inability,   especially  under 


would  have  been  proper  to  adduce  evidence  as:ainsC  his  cha» 
racter  without  putting  any  questions  to  himself,  it  is  difBcult 
to  see  "what  impropriety  there  can  be  in  doing'  exactly  the* 
tanne  thing  after  you  have  interrogated  htm  and  got  hit^ 
answer,  if  you  do  not  beWeve  his  answer  to  be  true. 
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the  load  of  factitious  expense  imposed  every 
where  by  the  technical  system,  is  another 
cause  equally  adequate  to  the  production  of 
the  effect.  In  every  part  of  the  empire  ofJ 
the  technical  system,  and  more  particularly* 
in  England,  this  inability  will  have  place  in 
the  case  of  a  vast  majority  of  the  body  of  the 
people.  J 

"  If  a  presumption  thus  slight  were  not  re-*^ 
ceived  in  proof  of  the  justice  of  the  plaintiff's 
claim,  and  in  the  character  of  conclusive  evi- 
dence,— if  such  direct  proof  of  it  as  were  to 
be  had,  were  in  every  instance  to  be  re- 
quired,— a  number  of  maldjide  suits,  with  the 
produce  of  which,  the  coffers  of  the  man  of 
law  are  at  present  swelled,  would  have  no 
existence. 

"  Thus  it  is,  that  under  the  technical  system, 
every  court  calling  itself  a  court  of  justice 
is  in  effect  an  open  shop,  in  which,  for  the 
benefit  of  the  shopkeeper  and  his  associates, 
licenses  are  sold  at  a  fixed,  or  at  least  at  a 
limited,  price, — empowering  the  purchaser  to 
oppress  and  ruin  at  his  choice  any  and  every 
individual,  obnoxious  to  him  or  not,  on  whom 
indigence  or  terror  impose  the  inability  of- 
opposing  effectual  resistance. 
**  The  real  condition  in  which  the  great  ma- 
jority of  the  people,  in  the  capacity  of  suitors/ 
have  been  placed  by  the  factitious  expenses 
manufactured  by  tlie  man  of  law,  is  an  object 
too  reproachful  to  him  to  be  suffered  to  re- 
main undisguised.  In  this,  as  in  every  other 
part  of  the  system,  extortion  and  oppression 
find  in  mendacity  an  ever-ready  instrument. 
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*•  The  real  condition  in  which  the  suitor  has 
**  been  involved,  the  misfortune  of  defence- 
**  lessness  through  indigence,  is  put  out  of 
*'  sight :  a  crime  is  imputed  to  him  in  its 
**  stead :  and  for  that  crime,  not  only  without 
"  proof,  but  under  the  universally  notorious 
"  consciousness  of  his  innocence,  he  is  pu- 
*•  nished.  Contempt  is  the  word  constantly 
**  employed  to  designate  this  imaginary  crime. 
**  The  real,  the  universally  notorious,  causes 
*'  of  his  inaction,  ace  fear  and  impotence.  But 
*•  a  man  cannot  be  punished  avowedly  for  fear : 
*'  he  cannot  be  punished  for  impotence  :  man- 
"  kind  would  not  submit  themselves  to  tyranny 
**  so  completely  without  a  mask.  •  Adding  ca- 
*'  lumny  to  mendacity,  they  pretend  to  regard 
**  his  inaction  as  originating  in  contempt;  and 
**  it  is  on  this  mendacious  accusation  of  their 
"  own  forging,  that  they  ground  the  ruin  they 
**  inflict  on  him  under  the  name  of  punish- 
*•  ment." 

In  equity,  the  defendant,  who,  from  his  own 
poverty  or  ignorance,  or  the  carelessness  of 
his  lawyer,  is  so  unfortunate  as  not  to  put  in 
an  answer  to  the  plaintiflTs  bill,  stands  a  great 
chance  (if  a  poor  man)  of  being  a  prisoner  for 
life.  He  is  committed  to  gaol  for  the  contempt : 
and  as  he  is  not  released  without  payment  of 
fees, — unless  he  has  money  to  pay  these  fees, 
or  can  find  some  one  else  who  will  pay  them 
for  him;  he  must  remain  there  all  his  life. 
Instances  of  this  sort  have  not  unfrequcntly, 
through  the  medium  of  the  newspapers,  been 
presented  to  the  public  eye. 

2.   As  often   as   a   contract,   or  any  other 
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legally  operative  instrument,  is  pronounced  null 
and  void^  on  account  of  the  non-observance  of 
any  formality;  so  often,  the  sort  of  exclusion 
of  which  we  are  here  treating,  has  place.  A 
man  claims  a  landed  estate,  under  the  will  of 
the  last  proprietor.  The  will  is  produced  in 
court*:  it  is  found  to  have  the  signatures  of  two 
witnesses  only,  instead  uf  three  ;  or  one  of  the 
three  is  proved  to  have  put  his  name  to  the 
will  in  the  absence  of  the  testator:  the  will  is 
rejected,  and  the  party  loses  his  estate.  The 
rejection  of  the  will  may,  perhaps,  be  con- 
sidered as  a  fcnidiify  for  non-compliance  with 
that  injunction  of  the  law  which  requires  that 
certain  formalities  should  be  observed.  Con- 
sidered in  this  point  of  view,  it  has  been  shewn 
in  a  previous  Book*  to  be  unnecessary  and 
objectionable.  But  it  may  also  be  regarded 
as  grounded  on  the  presumption  that  the 
will  was  spurious,  or  unfairly  obtained.  Here 
then  is  this  one  circumstance,  viz.  non-ob- 
servance of  legally  prescribed  formalities,  re- 
ceived as  conclusive  evidence  of  spuriousness 
or  unfairness.  The  fallacy  of  this  supposition 
has  also  been  made  sufficiently  manifest  in 
the  Book  already  referred  to.  This  article  of 
circumstantial  evidence,  which  is  conclusive  in 
law,  is  so  far  from  being  conclusive  in  reason, 
that  it  scarcely  amounts  even  to  the  slight- 
est presumption,  until  two  things  be  ascer- 
tained :  first,  that  the  party  kmw  that  these 
formalities  were  prescribed  ;  and  secondly, 
that  compliance  with  them  was  in  his  power. 


*  See  Book  IV.  Preappoivteo. 
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That  spurious  or  unfair  instruments  have  not 
frequently  been  prevented  by   the   peremptory 
[requisition  of  these   formalities,  is  more  than 
I    would  undertake   to  say :    but  an   assertion 
which  one  may  venture   upon   without  much 
[danger  of  mistake,  is,  that  there  is  scarcely  an 
[instance  of  any  instrument's  having  been  ac- 
tually ^et  aside  for  the  want  of  them,  in  which 
(there  was  not  a  considerable,  if  not  a  prepon- 
[•derant,  probability  of  its  being  genuine. 

3.  Almost  all  estoppels  are  exclusions  of  the 
[«ort  now  under  consideration.  You  are  es- 
jpped,  say  the  lawyers,  from  proving  so  and 
:  the  meaning  of  which  is,  that  they  will 
lot  permit  you  to  prove  it.  For  this  they 
lave  sometimes  one  pretext,  sometimes  ano- 
ther :  something  which  you  yourself  have  said 
or  done ;  or  something  which  has  been  said 
or  done  by  somebody  else. 

There  is  a  great  variety  of  instances  in  which 
they  tell  you  that  you  are  estopped  by  a  pre- 
vious decision,  either  of  the  same  court,  or  of 
some  other  court  of  justice:  these  have  been 
dready  noticed  under  the  head  of  adscititious 
vidence.*  At  other  times  you  are  estopped  by 
hat  they  term  an  admission.  You  are  said  to 
make  an  admission,  if  you  say  or  do  any  thing, 
or  if  any  other  person  says  or  does  any  thing 
for  you,  which  a  judge  construes  as  an  ac- 
knowledgment on  your  part,  that  a  certain 
'event  has  happened  ;  that  is,  any  thing  from 
which  he  chooses  to  infer  its  happening :  after 
which,  though  every   body,  who   knows   any 


See  Book  VI.  MAKEsnirr. 
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thing  about  the  matter,  knows  that  it  has  not 
happened,  and  would  say  so  if  asked,  the 
judge,  to  save  the  trouble  of  asking,  chooses 
to  act  exactly  as  if  it  had. 

Admissions  arc  of  two  kinds,  express  or  pre- 
sumed ;  and  the  former  are  either  admissions 
upon  record,  or  admissions  not  upon  record. 
It  is  a  rule  with  lawyers,  that  no  evidence 
can  be  received  to  dispute  admissions  upon 
record,*  that  is,  admissions  in  the  pleadings. 
If  this  rule  went  no  farther  than  to  confine  the 
evidence  to  such  points  as  are  actually  in  dis- 
pute between  the  parties,  it  would  be  a  good 
rule-  In  a  law  book,  a  man  may  reckon  him- 
self fortunate  if  he  hits  upon  a  rule  which  has 
a  reason :  if  he  expect,  that  where  the  reason 
stops,  the  rule  will  stop  too,  it  is  very  rarely 
that  he  will  not  be  disappointed.  One  example 
will  serve  as  well  as  a  thousand.  When  a 
roan,  against  whom  an  action  is  brought  for  a 
sum  of  money,  denies  that  the  plaintiff  is  en- 
titled to  the  whole  sum  which  he  claims,  but 
admits  that  he  has  a  just  claim  upon  him  for  a 
smaller  sum, — the  practice  is,  for  the  defendant 
to  pay  into  court  the  amount  of  the  sum  which 
he  acknowledges  to  be  due,  that  it  may  remain 
iu  deposit  until  the  cause  is  decided.  This 
payment,  lawyers  choose  to  call  an  "  acknow- 
ledgment upon  record ;"  and  now  mark  the 
consequence:  "  the  party  cannot  recover  it 
back,  although  he  has  paid  it  wrongfully,  or  by 
mistake. "t 

As  for  extrajudicial  admissions,  it  is  not 
always  that  they  are  even  receivable ,    when 


•  Phillipps,  i.  1.59.  I    n».  175. 

vol..  \  .  J»  p 
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llhey  are,  they  are  generally  taken  for  coiiclu- 
live :  for  it  may  be  observed,  in  regard  to  this 
)art  of  the  law  of  evidence,  as  in  regard  to  so 
many  other  parts  of  it,  that  neither  the  lawyers 
•by  whom  it  was  made,  nor  the  lawyers  by  whom 
»il  has  been  expounded,  ever  seem  to  know  that 
.there  is  any  middle  course  between  taking  an 
:article  of  evidence  for  conclusive,  and  rejecting 

lot  altogether.    Accordingly,  in  reading  the  (/icta 

|.of  judges,  or  the  compilations  of  institutional 
writers  from  those  dicia,  one  is  continually  at  a 

[-loss  to  know  what  they  mean.     In  speaking  of 

Ithis  or  that  evidentiary  circumstance,  what  they 

tell  you  concerning  it,  is,  that  it  is  evidence: 

Unow  and  then  superadding,  as  it  were  for  the 

jisake  of  variety,  the  epithet  good  to  the  general 
'appellative,  evidence.     Would  you  know  whe- 

Kther  they  mean  that  it  is  conclusive,  or  only  that 

\nX  is  admissible?  Observe  their  actions:  see 
^whether  they  send  it  to  a  jury :  for  any  thing 
•that  you  can  collect  from  their  tvord^,  they  are 

^Bas  likely  to  mean  the  one  as  the  other. 

The  following  will  serve  as  an  example,  as 
^ell  of  the  ambiguity  of  which  I  have  been 

fispeaking,  as  of  the  sort  of  logic  which  passes 
cfor  irrehragable,  under  the  dominion  of  technical 
rules.  When  a  party,  interested  in  the  cause, 
^makes  an  admission  against  his  interest,  if  he 
?has  not  made  it  by  mistake,  it  is  nearly  the 
Ibest  evidence  against  him  that  you  can  have  : 
^ergOt  it  ought  to  be  taken  for  conclusive  against 
him,  when  he  has  made  it  by  mistake;  ergo,  the 
idmission  of  a  person  who  is  merely  a  nominal 

liplaintitf,  and  who  is  tto(  interested  in  the  catue, 
ought  to  be  conclusive  against  the  person  who 
b.     So,  at  least,  it  was  decided  in  the  case  of 
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Bauerraaii  v.  Radenius,*  in  which  the  admission 
of  the  plaintiffs  on  the  record,  though  not  th« 
parties  really  interested,  was  received  as  con* 
elusive,  and  the  plaintiffs  were  nonsuited, 
say,  received  as  conclusive ;  because,  wlien 
plaintiff  is  nonsuited,  that  is  to  say,  when  hiii 
claim  is  dismissed  by  the  judge  without  goinj 
to  a  jury,  it  is  because,  if  he  had  gone  to 
Jury,  the  jury  musi  have  found  a  verdict  ngaind 
him;   which   would  have  been  a   bar  to  any 
future  prosecution  of  the  same  claim  :  whereas ' 
a  nonsuit  leaves  it  still  in  his  power  to  bring 
fresh  action,  after  remedying  the  defect  wliici 
would  have  compelled  the  jury  to  find  againsl 
him.     The  court  of  King's  Bench  afterwardi 
aj)ii^ned^  that   is,   confirmed,  the  nonsuit :    oi 
which    occasion    Mr.    Justice    Lawrence    saidi 
**  The  present  plaintiffs  either  have  or  have' 
not  an  interest:  but  it  must  be  considered  that 
they  have  an  interest,  in  order  to  support  the 
action ;  and  if  they  have,  an  admission  made 
by  Uicni  that  they  have  no  cause  of  action,  is 
admissible  evidence/*    This  judge,  here,  with 
much  miwcU,  displays  the  manner  in  which, 
under  the  influence  of  technical  rules,  what  is 
known  to  be  false  is  taken  for  true,  in  order 
that  what  is  evidently  unjust  may  be   done. 
He  knew  as  well  as  the  nominal  plaintiffs  knew, 
that  they  had  not  an  interest  in  the  cause:  but 
what  of  that  ?     The  law  knew  that  they  had. 
There  is  an  ovei*flow  of  legal  learning,  on  the 
question,  what  effect  to  your  prejudice  shall  be 
^iven  to  the  admission  of  your  agent :  and  here 
again  recurs  the  usual  alternative  :  it  is  either 


•  Phillipps,  i.  84. 


580 


KXCIJJSIO.N. 


IBobc  rx. 


not  received,  or  it  is  received  as  conclusive  :  it 
cither  excludes  all  other  evidence,  or  it  is  itself 
excluded.  Thus,  in  one  case,*  "  a  letter  from 
the  defendant's  clerk,  informing  the  plaintiff 
that  a  policy  had  been  eft'ected,  was  held  to 
I  be  good  evidence  [meaning  here  conclusive  evi- 
dence] of  the  existence  of  the  policy ;  and 
the  defendant  was  not  allowed  to  prove  that  the 
letter  had  been  written  by  mistake,  and  that 
the  policy  had  not  been  made  :"  while,  in  an- 
other casc.t  **  where  the  fact  sought  to  be 
iestablished,  was,  that  a  bond  had  been  executed 
by  the  defendant  to  the  plaintift^,  which  the  de- 
fendant had  got  possession  of,  the  Master  of 
the  Rolls  refused  to  admit,  as  evidence  of  this 
fact,  the  declaration  of  the  defendant's  agent, 
who  had  been  employed  to  keep  the  bond  for 
the  plaintiff's  benefit,  and  who,  on  its  being 
liemanded  by  the  plaintiff,  informed  him  that  it 
had  been  delivered  to  the  defendant."  It  might 
seem  to  a  cursory  reader,  on  comparing  these 
two  decisions,  either  that  the  predilection  of{ 
judges  for  had  evidence  was  such,  that,  reject- 
ing an  admission  in  other  cases,  they  were 
willing  to  receive  it  upon  the  single  condition 
of  its  being  made  by  mistake  :  or  that,  in  laying 
down  rules  of  evidence,  blind  caprice  was  the 
only  guide.  In  this  apparent  inconsistency,  how- 
ever, there  is  a  principle,  though  no  one  would 
have  thought  it :  it  is  this :  that  the  admissions 
of  an  agent  are  not  to  be  received,  unless 
**  made  by  him,  eifher  nt  the  time  of  his  mak- 
ing an  agreement  about  which  he  is  employed. 


•  Hurdin^  v.  Cnrter,  apud  Phillipps,  i.  97. 
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or  in  acting  within  the  scope  of  his  authority.'' 
It  is  not,  that  what  he  says  on  these  occasiooj^H 
is  more  likely  to  be  true  than  what  he  says  o9^ 
other  occasions:  it  is,  that  *'  it  is  impossible 
to  say  a  man  is  precluded  from  questioning 
or  contradicting  any  thing  that  any  person  ma^^ 
have  asserled^as  to  his  conduct  or  agreemen^H 
merely  because  that  person  has  been  an  agent  :^^ 
and  as  it  would  be  unjust  to  preclude  him  from 
contradicting  it,  it  is  not  permitted  so  much  as 
to  be  heard.  ^H 

Besides  these  express  admissions,  there  is  aV^ 
extensive  assortment  of  presumed  ones  ;  when 
a  man  '*  precludes  himself  from  disputing  a  fact, 
by  the  tenour  of  his  conduct  and  demeanour:*'* 
the  meaning  of  which  is,  that  the  court  wiWpn 
sume  an  admission  from  any  thing  that  a  m 
does,    which    they  think    he   would   not   ha 
done  if  the  fact  had  not  been  true.    This  is  th«" 
principle :  but  as  to  the  extent  of  its  applica- 
tion, there  is  no  criterion  of  it  except  the  Index 
to  the  Reports.     It  has  usually  been  applied 
only  to  cases  in  which  the  presumption  afforded 
by  the  act  is  really  strong,  and  might  reason- 
ably  be    held    conclusive    in    the   absetwe   of 
counter-evidence,  though  certainly  not  to  the 
ejrclusion   of  counter-evidence,    since   there    is 
not  so  much   as  one  of  the  cases   in  which 
the  presumption  is  not  liable  to  fail.     With- 
out touching  upon  the  grounds  of  failure  which 
are  peculiar  to  this  or  that  case,  there  is  one 
obvious  ground  which  is  common  to  them  all. 
A  man's  actions  can  never  prove  the  truth  of  a 

*  See  ao  abstrdii  i»r  (ii«.'fsi  i>i  ilit-  Law  of  F.%*id€nce,  re- 
trcntiy  published  hy  Mr.  H«»rrison,  on  the  plan  of  Crofton 
irniarke,  Ewj.  (p.  8.) 
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fact,  except  in  so  far  as  his  belief  of  it  is  evi-' 
dence  of  its  truth :  and  to  hinder  a  man  from 
iroving  that  a  thing  did  not  happen,  because 
it  some  former  period  he  believed  that  it  did, 
even  if  you  were  sure  that  he  believed  it  (which 
in  general  you  are  not,  it  being  only  inferred 
from  his  actions),  would  be  unjust  in  any  case, 
but  is  more  especially  absurd,  when  the  fact  in 
question  is  one  of  those  complicated,  and  fre- 
quently recondite,  facts,  which  ar€  constitutive 
Lof  tit/t. 

Take  a  few  instances. 

*'  By  accounting  with  a  person  as  farmer  of 
the  tolls  of  a  turnpike,  a  party  is  estopped  from 
disputing  the  validity  of  his  title,  when  sued  by 
account  stated  for  those  tolls. 

**  By  paying  tithes  to  the  plaintiff  on  former 
occasions,  a  defendant  admits  the  right  of  the 
plaintiff  to  an  action  for  not  setting  out  tithes. 

'•  Where  a  party  rented  glebe  lands  of  a 
rector,  and  had  paid  him  rent,  he  was  not  per- 
mitted, in  an  action  for  use  and  occupation,  to 
dispute  his  lessor's  title,  by  proving  that  his 
presentation  was  simoniacal. 

"  In  actions  of  use  and  occupation,  when  the 
tenant  has  occupied  by  the  permission  of  the 
plaintiff,  he  cannot  dispute  the  plaintiffs  title, 
although  he  may  shew  that  it  is  at  an  end. 

"  In  an  action  of  ejectment,  by  a  landlord 
jainst  his  tenant,  the  tenant  cannot  question 
Ihe  title  of  his  landlord?  although  he  is  at  liberty 
to  shew  that  it  has  expired."* 

In  all  these  instances,  the  presumption  upon 
vhich,  if  upon  any  thing,  the  decision  must 


•  Hiunsod,  ut  siipra,  pp.  0,  10. 
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have  been  grounded,  is,  that  if  the  plaintiff  had 
not  really  had  a  good  title,  the  defendant  won] 
not  have  paid  rent,  tithe,  &c.  to  him,  as  tl 
case  may  be.     To  justify  the  rendering  tl 
presumption  conclusive,  it  would  be  neces$ary7 
among  a  crowd  of  other  suppositions,  to  sup- 
pose that  a  tenant  never  paid  rent  to  the  de 
facto  landlord,  without  first  demanding  his  titl 
deeds,  and  going  over  them  with  a  lawyer,  fq 
the  purpose  of  assuring  himself  that  they  di 
not  contain  any  flaw. 

4.  A  whole  host  of  exclusions  lurk  in  the, 
admired  rule,  that  the  best  evidence  which  tl 
nature  of  the  case  admits  of,  is  to  be  required : 
rule  which  seems  to  please  every  body,  and  wi< 
the  more  reason,  as,  having  no  distinct  meaninj 
of  its  own,  it  is  capable  of  receiving  any  whic! 
any  one  thinks  proper  to  attach  to  it.     There 
is  a  charm,  too,  in  the  sound  of  the  words  best 
evidence,   which  no  lawyer,  and  scarcely  any 
non-lawyer,  is  able  to  resist.     The  following 
seems  to  be  nearly  the  train  of  thought  (in  s( ' 
far  as  any  thing  like  thought  can  be  said 
have  place)  which  passes  through  the  mind 
the  submissive  and  admiring  student,  when  h< 
hears    this    maxim   delivered   ex   cathedra^ 
something  which,  like  Holy  Writ,  is  to  be  be-j 
lieved  and  adored.   Good  evidence,  it  naturalb 
occurs  to  him,  is  a  good  thing :  a  fortiori  therCf 
fore  (it  is  unnecessary  to  say),  the  best  evi-j 
dence  cannot  but  be  a  good  thing :  what,  how* 
ever,    can   be    more   proper,    than   always   tc 
require,   and   insist  upon  having,  the  best  of. 
every  thing?     How  admirable,  therefore,  thafl 
rule  which  requires  tl^e  best  evidence  (whethei^ 
it  is  to  be  had  or  no) ;  and  how  admirable  the 
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system  of  law,  which  is  in  a  great  measure 
made  up  of  such  rules ! 

As  a  preliminary  to  praii^ing  this  rule,  a  de- 
sirable thing  would  be,  to  understand  it:  for 
this,  however,  you  have  no  chance  but  by  look- 
ing at  the  practice :  the  attempt  to  find  a 
meaning  for  the  words  would  be  lost  labour. 
The  meaning  attached  to  it  by  lawyers  has  been 
different,  according  to  the  difl'erent  purposes 
which  they  have  had  to  serve  by  it.  One 
use  which  they  have  made  of  it,  is,  to  serve 
as  a  reason  for  excluding  an  inferior  and  less 
trustworthy  sort  of  evidence,  when  a  more 
trustworthy  sort,  from  the  same  source,  is  to  be 
had :  as,  for  example,  a  transcript,  when  the 
original  is  in  existence  and  forthcoming.  Ap- 
plied to  this  purpose,  the  rule,  if  it  were  not  so 
vague,  would  be  justly  entitled  to  the  appella- 
tion of  a  good  rule :  the  purpose,  at  any  rate, 
(with  the  limitations  which  have  been  seen  in 
the  Book  on  Makeshift  Evidence),  must  be 
allowed  to  be  a  good  purpose.  Another  use 
which  has  been  made  by  lawyers,  at  times,  of 
this  rule,  is,  to  enable  a  judge,  at  no  greater 
expense  than  that  of  calling  a  particular  sort  of 
evidence  the  best  evidence,  to  treat  it  as  con- 
clusive in  favour  of  the  party  who  produces  it ; 
or  the  non-production  or  it  as  conclusive  against 
the  party  who,  it  is  supposed,  ought  to  have 
produced  it;  in  both  cases  putting  an  exclusion 
upon  all  other  evidence :  and  it  is  in  this  appli- 
cation of  the  rule,  that  it  presents  a  demand  for 
consideration  in  this  place. 

•*  Take  a  sample  of  their  best  evidence, — of 
"  that  best  evidence  which,  by  such  it?  icstnesSf 
an  exclusion  upon  all  other  evidence. 
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**  Speculative  Position  or  Antecedent; 
Written  evidence  is  better  than  parol  evi- 
dence. Practical  Inference  or  Conclusion; — 
Therefore,  in  case  of  a  contract,  when  there 
exists  written  evidence  of  it,  with  certain  for- 
malities for  its  accompaniments,  oral  evidence 
><is,  or  is  not,  to  be  admitted,  in  relation  to  the 
purportof  such  contract.  Is,  or  is  not;  which- 
ever is  most  agreeable  and  convenient  to  the 
judge.  Such  is  the  plain  and  true  account 
of  the  matter  :  for  distinctions  are  spun  out 
of  distinctions ;  and,  the  light  of  reason,  by 
which  they  would  be  all  consumed,  being 
effectually  shut  out,  on  and  on  the  thread 
might  continue  to  be  spun  without  end. 
**  Obser>'e  the  inconsistency. 
**  In  English  lavv,  circumstantial  evidenced 
the  weakest  kind,  comparison  of  hands,  by 
persons  acquainted,  or  not  acquainted,  with 
the  hand  of  the  person  in  question, — or  eveiv 
the  bare  tenour  of  the  instrument,  i.  e.  the  cir- 
cumstance of  its  purporting  upon  the  face  of  it 
to  have  been  executed  (i.  e.  recognized)  by  the 
person  or  persons  therein  mentioned. — this 
circumstance,  if  coupled  with  the  evidentiary 
circumstance  e.r  custodd,  is  (if  the  assumed 
date  of  the  instrument  be  as  much  as  thirty 
years  anterior  to  the  day  of  production) 
held  sufficient,  and,  in  default  of  counter- 
evidence,  conclusive. 

**  A  dozen  or  a  score  of  alleged  percipient 
witnesses,  all  ready  to  concur  in  deposin^j 
that,  to  the  provisions  in  the  instrument  men* 
tioned,  this  or  that  other  had  been  agreed  t< 
be  added  or  substituted, — shall  they  be  re- 
ceived^ and  heard  to  say  as  much  ?    Oh,  no 
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"  tlmi    mui*t  not  be;    it   is   aj^ainst  our  rule 
•*  nliout  iifxi  evitlrmr." 

Tlui  general  rule  on  this  subject,  is,  that  oral 
rvifhMiro  in  not  adiuittsiblc  '*  to  contradict,  or 
mrj.  or  add  to,  tho  terms  of  a  written  agree- 
Mtnt."*  Cut  down  as  this  rule  is,  by  almost 
innumorublo  o.xccptions,  there  is  still  enough  of 
\\  \vi\  lo  <lo  much  mischief.  The  exceptions,  if 
their  pnuMicul  ctfcot  be  kw^ked  to,  are  reason- 
I'l^blc^,  AS  naiTowing  pro  ioHto  the  extent  of  a 
)miI  rule:  in  priuci  '  '  wever,  there  is  scarce 
^M  of  them  whioi^  ^Ide,  unless  it  be  first 

mnled  that  the  rule  is  absurd.  It  would  be 
dilKcult .  for  oxAmple,  todkcover  bow,  is  respect 
i>f  I  ho  prxiomtT  of  uimitltiig  oral  evideaee  to 
liihrw  tho  abaiKHMuaeiit  of  m  written  aiefc 
Mid  HMikft  WKf  difiereace 
It  WIS  or  WM  aot  Hadv  seal ; 
^^[mkf^  OB  a  biil  for  the  specific 
a  wntten  mhhiijbi,  endeoce  lo  mbwi 
^ty  leaaoB  of  aoddo*  or  iMtake^  te  wi 
idoes  w»t  cocTDcthri 
iftaMkiedbyriho  ^ 

Mofiiie< 
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this  or  that  particular  case,  if  he  adhere  to  the 
rule,  he  will  do  injustice ;  and  without  darinj 
to  set  it  aside,  or  even  allowing  himself  to  su| 
pose  that  a  rule  which  had  descended  from  wi« 
ancestors  could  be  other  than  a  good  one,  hi 
has  honesty  enough  to  wish  to  do  justice  in  tl 
cause  in  hand,  and  accordingly  cuts  into  th< 
rule  with  a  new  exception  for  every  new  ii 
stance  which  presents  itself  to  him  of  its  mis 
chievous  operation,  taking  care  never  to  carry 
the  exception  one  jot  farther  than  is  strictly^ 
necessary  for  his  immediate  purpose :  anothet^ 
judge  follows,  and  takes  another  nibble  at  the 
rule,  always  upon  the  same  diminutive  scale^^H 
and  so  on.     Hence  it  comes,  that,  at  length^H 
after  the  lapse  of  a  few  centuries,  the  body  of 
the  law,  considered  as  a  whole,  has  become 
little  more  just,  and  a  great  deal  more  unintelli-j 
gible: — while  the  law  books  have  degenerate( 
from  the  primitive  simplicity  of  the  old  text-- 
books,  where  every  thing  was  comprehendet 
under  a  few  simple  principles,  (in  which,  what- 
ever trespasses  you  might  find  against  justice 
or  common  sense,  you  will  find  none  agains 
consistency, — and  which  would  be  perfect,  if 
conduciveness  to  human  happiness  were  a  qua<4^ 
lity  that  could,  without  inconvenience,  be  dis«S 
pensed  with  in  law) ;  and  have  swelled  into  an 
incoherent  mass  of  mutually  conflicting  deci- 
sions,   none    of  them   covering   more   than    a 
minute  spot  in  the  field  of  law,  and  which  ihfst 
most  practised  memory  would  vainly  strive  to 
retain,  or  the  most  consummate  logic  to  reduce 
to  a  common  principle.  "fl 

Oral  evidence,  it  seems,  is  receivable  to  f,r- 
piam,  in  many  cases  in  which  it  would  not  be 
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receivable  to  vary^  the  terms  of  an  agreement* 
The  general  rule  is,  that,  in  case  of  a  /atcnt 
ambiguity, — that  is  to  say,  an  ambiguity  ^hich 
does  not  appear  on  the  face  of  the  instrument, 
but  is  raised  by  extrinsic  evidence, — extrinsic 
evidence  >*nU  be  received  to  explain  it :  thus,  if 
a  testator  bequeaths  to  John  Stiles  his  estate  of 
Blackacre,  and  it  appears  that  he  has  two 
estates  known  bv  that  name,  oral  evidence  will 
be  received  to  shew  which  of  the  two  he  meant. 
Provided  always,  that  there  be  no  possibiiiiy  of 
giving  effect  to  the  instrument  in  termhiu,  with- 
out the  aid  of  other  evidence  :*  for  if  it  have  a 
definite  meaning,  though  a  different  one  from 
that  of  the  testator,  it  does  not  signify.  When 
they  cannot  bv  any  means  contrive  to  give  exe- 
cution to  the  ipsimma  verba  of  the  will,  then,  it 
seems,  they  will  condescend  to  inmiirp  what 
the  testator  intended. 

Not  so  when  the  ambiguity  is  jjatctU^  tttat  u, 
^•pparent  on  the  face  of  the  instrument.  In  this 
case,  the  door  is  inexorably  shut  upon  all  eV' 
ttrinsic  evidence ;  and  if  the  intention  of  the  party 
mnot  be  inferred  from  the  context,  **  the  clause 
rill  be  void,  on  account  of  its  uncertainty/* 
You  are  unskilled  in  composition  :  after  mak- 
ing mention  in  your  will  of  two  persons,  your 
'"brother  and  your  younger  son,  you  bequeath 
to  him  an  estate  :  in  this  case  it  may  possibly 


•  "  The  question  on  the  admisftibtlity  of  parol  «vidrnco,  ia 

ich  cases,  will  depend  principalW  npoti  this, — namely,  whe- 

^Iher  the  evidence  is  necewwry  to  g:tve  an  eflcctire  operation  u> 

ie  devise,  or  whether,  without  that  evidenoe,  ihet*  tppean 

be  sufiUcieDt  to  satisfy  the  tcnni  of  the  deriae  and  the  is* 

[leniion  of  the  testator,  as  expreased  on  the  fact  of  the  will." 

PhilUpp*.  i.  Al"*. 
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admit  of  dispute,  to  which  of  the  two  you  raeai 
to  bequeath  it ;  what,  however,  can  admit  of  n< 
dispute,  is,  that  you  meant  to  bequeath  it  to 
one  or  other  of  them  :  as,  therefore,  it  is  doubl" 
ful  whether  you  intended  that  A  should  ha\ 
it,  or  B,  the  judg^e  will  not  give  it  to  either 
them,  but  gives  it  to  C,  the  heir-at-law,  whoi 
it  is  certain  you  intended  not  to  have  it.     Oi 
if  he  gives  it  to  either  of  the  two  persons  wh< 
and  who  alone,  can  possibly  have  been  meanf 
he  gives  it  upon  the  slightest  imaginable  pre 
sumption  from  the  context.  There  were  tweni 
persons  standing  by  when  you  executed  th^ 
will,  all  of  whom  knew  perfectly  well,  froi 
your  declarations  at  the  time,  which  of  the  t^ 
parties   in  question   you   meant,  but  none 
whom  he  will  suffer  to  be  heard.     And  this 
what  lawyers  call  requiring  the  best  evidence,] 

For  this  rule  two  reasons  have  been  givei 
one  a  technical,  that  is,  avowedly  an  irrationi 
one ;  the  other,  one  which  pretends  to  be  ri 
tional.     The  technical  reason  is  the  productioi 
of  Lord  Bacon;  it  is  this:  "the  law  will  n( 
couple  and  mingle  matter  of  specialty^  which 
of  the  higher  account^  with  matter  of  averment 
which  is  of  iffcrior  account  in  law."     For  thoi 
to  whose  conceptions  the  incongruity  of  so  irr< 
gular  a  mixture  might  fail  to  present  itself  in 
colours  sufficiently  glaring,  a  subsequent  lord 
chancellor  brought  forth  the  following  less  re- 
condite reason  ;  that  the  admission  of  oral  evi- 
dence  in   explanation   of  patent    ambiguities 
"  would  tend  to  put  it  in  the  power  of  witness* 
to  make  wills  for  testators :"  an  objection  whici 
would  be  very  strong  against  any  one  mode 
proof,  if  it  did  not  unhappily  apply  to  evei 
other. 


^BooK  IX. 


All  hearing  of  evidence  lets  in  some  danger 
of  falsehood.  What,  however,  was  probably 
meant,  is,  that  the  admissibility  of  oral  evidence 
to  explain  a  will,  would  frustrate  the  intention 
of  the  law  in  requiring  preappointed  evidence, 
a  better  sort  of  evidence  than  oral,  and  less 
likely  to  be  false.  If  this  be  the  meaning,  it  is 
e&unciated  far  too  generally.  It  is  true  that 
preappointed  evidence,  considered  as  a  gcmiv, 
is  better  than  oral.  But  it  is  not  true  that 
every  particular  article  of  the  former  is  better 
than  the  best  conceivable  article  of  the  latter. 
it  is  not  true  that  the  signature  of  three  wit- 
nesses is  better,  cateris  paribus,  than  the  oral 
depositions  of  twenty.  Vet  this  rule  excludes 
the  latter  evidence,  on  the  plea  of  its  inferiority 
to  the  former.* 


"  "  The  refusal  to  put  upon  the  words  used  by  a  Dian 
*'  n  penning  a  deed  or  a  uill,  the  nteaoing  which  it  is  all 
"  the  while  acknowledged  he  put  upon  it  himself,  i;s  an  enor- 
**  mity,  an  act  of  barefaced  injustice,  unknown  every  where 
**  but  in  English  jurisprudence.  It  is,  in  fact,  making  for  a 
"  maa  a  will  that  he  never  made ;  a  practice  eiActly  upoa  t 
**  pv  (iinpuoity  excepted)  with  forgery. 

**  Lawyers  putting  upon  it  their  own  sense:  yes,  their 
**  own  sense.  But  which  of  all  possible  senses  is  their  own 
•*  sense  ?  They  are  as  far  from  agreeing  with  one  another, 
*'  or  each  with  himself,  as  with  the  body  of  the  people.  In 
**  evident  reason  and  common  justice,  no  one  will  ought  to 
*'  be  taken  as  a  rule  for  any  other ;  no  more  than  the 
*•  evidence  in  one  cause  is  a  rule  for  the  evidence  to  different 
"  facts  in  another  cause.  It  is  not  from  this  or  that  word, 
"  or  string  of  words,  in  a  will,  but  from  al)  the  words  taken 
"  together, — ^nor  yet  only  from  all  the  woi-ds  tnkoi  toc^iUer, 
**  but  from  all  the  words,  compared  with  every  ict 

**  that  is  asccrtaiuuble  respeclinj;  the  situation  of  I..-  f...,^  rty, 
•*  of  his  familv.ofhis  connexions,  lliat  the  intention  of  the 
**  testator  is  to  lie  gatheriHl. 

"  To  these  liiwiiiM  of  uiriaprudrncr.  ailrm|>ti  luive  been 
'*  made  to  •pf4y  a  remedy  by  jwrnsprndriKv,     B«i  the  at- 
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Another  consequence  ofthe  technical  maxim, 
that  written  evidence  is  better  than  parol,  (i 
maxim    which,    like    almost   all   other  generj 
maxims  of  technical  law,  is  not  true  in  more  tht 
half  the  cases  which  it  extends  to),  is  the  exclu*- 
^ion,  in  a  great  number  of  cases,  of  oral  evidencj 
to  prove  that  there  crisis  a  written  document  evi- 
dentiary of  a  particular  fact.  The  judges,  on 
occasion  of  a  reference  made  to  them  in  the  course 
ofthe  late  queen's  trial,  declared  that  '*  the  con- 
tents of  every  written  paper  are,  according  to  th« 
ordinary  and  well-established  rules  of  evidence,! 
to  be  proved  by  the  paper  itself,  and  by  th£ 
alone,  if  the  paper  be  in  existence."*     Good 
provided  always  it  be  a  necessary  consequenc^ 
that  a  paper  is  forthcoming,  because  it  is  in 
existence.     Upon  the  strength  of  this  rule,  th« 
judges  decided,  that  the  supposed  writer  of 
letter  could  not  be  questioned  concerning  tl 
contents  of  the  letter,  unless  the  letter  itsel 
were   first  produced,    and  the  witness   askec 
whether  he  wrote  it.     Thus,  the  only  evidence^ 
perhaps,  which  you  have  got,  and  that  too 
so  good  a  kind  as  the  testimony  of  a  writt 
concerning  what  he  himself  has  written,  is  ex- 


tempt,  if  not  treacherous,  has  been  shallow.  The  result 
never  has  been,  never  can  be,  any  thing  better  than 
further  extent  given  to  the  application  of  the  dmiblefom 
tain  principle. t  No ;  it  is  not  a  case  for  Telephus  witl 
his  spear;  it  is  a  case  for  Hercules  with  his  searing-ironi 
Jurisprudence  pruned  by  jurisprudence,  is  the  hydra  decol 
lated,  and  left  to  pullulate :  the  only  searing-iron  is  th| 
legislative  sceptre." 
•  Phillipps,  i.  281. 


t  See  ihe  chapter  so  intituled. 
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eluded,  because  another  sort  of  evidence  ts  not 
produced,  which  would  be  better  if  you  could 
[.get  it,  but  which,  in  all  probability,  you  cannot 
5L  The  superior  evidence,  though  not  forth- 
doming  to  any  practical  purpose,  cannot  be 
shewn  not  to  exist ;  and  it  is  therefore  said  to 
he  forthcomings  to  the  purpose  of  excluding  all 
inferior  evidence. 

A  volume  might   be  filled  with  specimens 
-of  the  injustice  and   absurdity  which  are  the 
[ifruit  of  the  rule  requiring  the   best  evidence. 
^Take  this  example  among  others.      A  written 
istrument,  with  certain  formalities,  being  the 
best  evidence ;    if,  in  the  written   instrument, 
any  one  of  these  formalities  be  omitted,  neither 
the  agreement,  nor  any  other  evidence  of  the 
transaction,  will  be  received.   Thus,  '*  a  written 
[instrument  which  requires  a  stamp,  cannot  be 
Imitted  in  evidence,  unless  it  be  duly  stamped; 
fiand  no  parol  evidence  will  be  received  of  its 
^contents.     If,    therefore,    the   instrument   pro- 
educed  is  the  only  legal  proof  of  the  transaction, 
md  that  cannot  be  admitted  for  want  of  a  pro- 
per stamp,  the  transaction  cannot  be  proved  at 
[•all ;  as,  in  an  action  for  use  and  occupation,  if 
it   appear   that    the    defendant    held    under   a 
written  agreement,  which  for  want  of  a  stamp 
:annot   be  received,   the  plaintiff  will   not  be 
llowed  to  go  into  general  evidence ;   for  the 
reement  is  the  hest  evidence  of  the  nature  of 
le  occupation,"* 

An  agreement  on  unstamped  paper  not  being 
itself  receivable,  it  follows  naturally  enough. 
that  if  it  be  lost,  parol  evidence  will  not  be 


'   riiillipiM,  i.  48t>. 
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received  of  its  contents  ;  nor  even  if  it  be  wrong- 
fully destroyed  by  the  other  party :  notwith- 
fitanding  another  technical  rule,  that  no  one  is 
allowed  to  take  advantajje  of  his  own  wronff. 
But  you  can  never  guess  from  the  terms  of  aj 
rule,  to  what  cases  it  will  be  applied.  1 

Take  the  following  still  more  barefaced  piece 
of  absurdity,  as  a  final  specimen  of  the  opera-^ 
tion  of  this  vaunted  rule. 

•*  The  acts  of  state  of  a  foreign  governmeni 
can  only  be   proved    by  copies   of  such  acts, 
properly   authenticated.      Thus,    in    the    case, 
of  Richardson  v,  Anderson,  where  the  connsel 
on  the  part  of  the  defendant  proposed  to  give' 
in    evidence  a   book  purporting  to  be  a   col- 
lection of  treaties  concluded  by  America,  and 
to    be    published    by    the    authority    of    the 
American  government;    and  it  was  proposed, 
further,   to   prove,  by  the  American   ministei 
resident  at  this  court,  that  the  book  producec 
was  the    rule  of  his    conduct ;    this    evidence 
was   offered  as   equivalent  to  a  regular  copi 
of  the    archives    in    Washington :     but    Lore 
Ellenborough  rejected  the  evidence,  and  held,l 
that  it  was  necessary  to  have  a  copy  examined 
with  the  archives."* 

We  may  expect  in  time  to  see  a  judge  arise, 
who,  more  tenacious  of  consistency  than  hij 
predecessors,  will  refu.se  to  take  notice  of  Vhi 
existence  of  the  city  of  London,  unless  an  ex- 
amined copy  of  the  charter  of  the  corporatioi 
be  given  in  evidence  to  prove  it. 

make  this  piece  of  techni- 


any  exposui 


piece 


•  PbiUipps,  i.  382.  383. 
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cality  more  ridiculous  than  it  is  made  by  merely 
stating  it  ? 

5.  1  shall  notice  only  one  more  instance  of 
the  species  of  disguised  exclusion  which  forms 
the  subject  of  the  present  chapter.  The  sort 
of  evidence  which,  in  this  instance,  is  taken  fur 
conclusive,  is  the  species  of  official  document 
called  a  record.  "Records,"  says  Phillipps,* 
"  are  the  memorials  of  the  proceedings  of  thci 
legislature,  and  of  the  king's  courts  of  justice, 
preserved  in  rolls  of  parchment ;  and  they  are 
considered  of  such  authority,  that  no  evidence 
is  allowed  to  contradict  them.  Thus,  if  a  ver- 
dict, 6nding  several  issues,  were  to  be  pro- 
duced in  evidence,  the  opposite  party  would 
not  be  allowed  to  shew,  that  no  evidence  was 
offered  on  one  of  the  issues,  and  that  the  find- 
ing of  the  jury  was  indorsed  on  the  postea  by 
mistake."  On  this  piece  of  absurdity,  after 
what  has  already  been  said,  it  can  scarcely  be 
necessary  to  enlarge.  Somehow  or  other,  how- 
ever, lawyers  seem  to  have  found  out,  that, 
like  every  thing  else  which  is  human,  so  even 
a  record,  —  however  high  its  **  authority,"  and 
however  indisputable  its  title  to  the  appellation 
bestowed  upon  it  by  Lord  Chief  Baron  Gilbert, 
'*  a  diagram"  (whatever  be  meant  by  a  diagram)! 
*'  for  the  demonstration  of  right"  (whatever  be 
meant  by  the  demonstration  of  right), — is  still, 
notwithstanding  it  be  written  upon  parchment,] 
liable  to  error :  for  they  have  found  it  ne< 
to  determine  that  a  record  shall  be  coocliunre' 
proof  only  ''  that  the  decision  or  judgment  of 


•  Vol.  I.  p.  299. 
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the  court  vt^as  as  is  there  stated,"  and  not  *'  as 
to  the  truth  of  allej^ations  which  were  not 
material  nor  traversabte."  This  is  fortunate: 
the  fact  of  the  judgment  being  one  of  the  very 
few  matters,  contained  in  what  is  called  a 
record,  which,  unless  by  mistake,  are  generally 
true.  But,  however  fallible  in  respect  of  other 
facts,  in  respect  of  this  one  fact  they  hold  it 
to  be  infallible;  and  its  infallibility,  itself 
needing  no  proof,  supersedes  all  proof  of  the 
contrary;  which,  therefore,  as  it  cannot  prove 
any  thing,  it  would  be  loss  of  time  to  hear: 


accordingly  it 
excluded.* 


is   not   heard,   but   inexorably 


•  ♦*  We  have  seen  in  how  many  cases  the  words  condut 
**  evidence  cover  a  real  exclusion :  it  remains  to  bring  to 
"  notice  one  case  in  which  they  do  not.  This  is  when  an  act, 
"  desi^ated  by  a  distinct  expression,  is  termed  evidence  of 
**  the  same  act  designated  by  an  indistinct  one. 

"  The  clouds  in  which,  partly  by  i(nbecility,  partly  by  im- 
**  probity,  the  field  of  legislation  has  been  involved,  are,  in 
**  some  places,  of  so  thick  a  texture,  that  no  small  labour  is 
"  requisite  to  pierce  through  them.  Even  in  statute  law,  the 
"  phraiseology  employed  by  the  professional  penman  in  whom 
*'  tlie  legislator  has  reposed  his  confidence,  has,  in  but  too 
"  many  instances,  been  so  unhappily  or  so  dexterously  chosen, 
"  as  to  present  no  fixed  sense,  no  sense  distinct  enough  for 
**  use.  In  this  case,  what  has  been  the  resource  ?  To  describe 
**  an  act  in  more  distinct  terms,  to  consider  it  as  an  act  dif- 
•'  ferent  from  the  act  described  in  the  less  distinct  terms,  and 
**  to  speak  of  the  unauthoritatively,  but  more  distinctly  de- 
**  scribed  act,  as  evidence  of  the  authoritatively,  but  less  dis- 
"  tinctly  expressed  one. 

**  Thus,  in  the  case  of  an  offence  bearing  relation  to  the 
**  police,  certain  acts  have  been  spoken  of  as  being  evidence 
•'  of  vagrancy.  Stript  of  its  disguise,  what,  in  this  case,  wtis 
*♦  the  plain  fact  ?  That  vagrancy  was  one  sort  of  act,  the 
"  acts  in  question  another  sort?  and  that,  these  acts  being 
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**  r^arded  as  proved,  vagrancy  was  regarded  as  a  distinct  act, 
**  the  existence  of  which  had  been  rendered  preponderantly 
**  probable  by  the  other  ?  No  such  thing :  but  the  acts  in 
*'  question  were  determinate,  the  signification  of  the  word 
"  vagrancy,  not.  What  was  the  consequence  ?  That  on  the 
"  ground  of  the  statute  interdicting  vagrancy,  a  rule  of  juris- 
**  prudential  law  was  enacted,  interpretative  of  the  statute 
"  law:  a  rule  of  jurisprudential  law,  applying  to  the  acts  in 
'*  question  the  final  consequences  attacned  by  the  statute  to 
**  ue  indistinct  appellation." 


\ 
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CHAPTER  V. 

OF  THE  RULF,  THAT   EVIDENCE  IS  TO  DK 
FINED  TO  THE   POINTS   IN  ISSUE.* 

Tui«  rule,  though  good  in  principle,  is  fre- 
quently, as  it  is  administered,  an  instrument 
of  mischief;  partly  from  being  combined  with 
a  bad  system  of  pleading,  partly  from  the  per- 
verse application  which  has  been  made  of  it  to 
purposes  for  which  it  was  never  intended. 
Being  an  exclusionary  rule,  it  demands  consi- 
deration in  this  place :  and  the  occasion  seems 
a  suitable  one  for  taking  notice,  not  of  the  bad 
effects  in  the  way  of  exclusion  only,  but  of  the 
bad  effects  of  other  descriptions,  which  are  the 
fruit  of  it. 

Nothing  can  be  more  proper  than  to  exclude 
all  evidence  irrelevant  to  the  points  in  dis- 
pute :  and  if  the  points  in  issue  on  the  plead- 
ings were  always  the  points,  and  all  the  points, 
in  dispute,  nothing  could  be  more  proper  than 
to  exclude  all  evidence  irrelevant  to  the  points 
in  issue.  Unhappily,  however,  to  determine 
what  are  the  points  in  dispute,  though  the  pro- 
fessed object  of  all  systems  of  pleading,  is 
very  imperfectly  attained  even  under  the  best; 


•  This  chapter  has  been  added  by  the  Editor. 
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and  the  points  really  at  issue  are  often  very 
i  different  from  the  points  />/  issue,  as  they  appear 
on  the  pleadings. 

In  so  far  as  the  representation  given  in  the 
pleadings  of  the  state  of  the  question  between 
the  parties,  fails  to  accord  with  the  real  state ; 
in  so  far,  at  least,  as  any  point  (that  is,  of 
course,  any  material  point)  which  is  really  in 
dispute,  is  omitted  or  mistated  in  the  plead* 
ings;  in  so  far,  the  rule,  which  requires  that 
the  evidence  be  confined  to  the  points  in  issue, 
those  points  not  being  the  points  in  dispute, 
operates  to  the  exclusion  of  all  evidence 
which  bears  only  upon  the  real  points  in 
dispute.  This  includes  all  cases  of  quashing, 
grounded  on  what  is  called  a  Jlaw  in  the 
pleadings :  as,  for  instance,  the  case  of  a  mis- 
nomer. If  you  indict  a  man  under  the  name 
of  John  Josiah  Smith,  and  it  turns  out  that 
his  real  name  is  John  Joseph  Smith,  though 
nobody  has  the  least  doubt  of  his  being  the 
person  meant,  and  though  he  himselfwould  not 
have  the  effrontery  to  declare  upon  oath  a 
belief  that  he  was  not,  it  is  no  matter,  the  in- 
dictment is  quashed :  because,  the  only  ques- 
tion at  issue,  as  indicated  by  the  indictment, 
relating  to  the  supposed  guilt  of  Josiah,  proof* 
however  convincing,  of  the  criminality  of  Jo- 
seph, is  foreign  to  the  issiie.  On  the  same 
ground,  in  an  action  for  non-residence,  the  de- 
signation of  the  parish  by  the  name  of  St.  Ethel- 
burgh,  instead  of  Saint  Ethelburgha,  was  held 
to  be  (as  lawyers  term  it)  a  fatal  variance.  On 
another  occasion,  the  ground  of  the  quashing 
w^s,  that  a  party  to  a  bill  of  exchange  had 
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been  called  Couch,  instead  of  Crouch  :  on  ano- 
ther, that  the  prisoner  was  charged  with  having 
personated  J\rCann,  while  the  evidence  went 
to  shew,  that  the  man  whom  he  had  personated 
was  M'Carn.     It  was  not  that,  in  any  of  these 
instances,  any  real  doubt  existed  as  to  the  pur- 
port of  the  charge ;  nor  was  it  that,  in  the  guilt 
of  defrauding  two  persons  with  names  so  ditfer- 
ent  as  j\rCann  and  APCarn  are,   there  was 
deemed  to  be  any  such  difference  in  point  of 
enormity  as  could  justify  so  great  a  diversity  of 
treatment :   it  was,   that  the  unbending  spirit 
of   technical    rules    requires   that   you    shouU 
prove,  vtrbatim  ct  literatim^  the  very  thing  whicl 
you  have  asserted,  and,  whatever  may  be  thi 
real  issue,  ties  you  down  to  the  nominal  one. 
That  the  substitution  of  an  r  for  an  n  could  i^H 
any  other  way  be  effected  than  by  droppin^H 
the  proceeding  and  beginning  de  novo,  is  what 
you   will  never  get  any  Common  Lawyer  to 
imderstand. 

It  is  the  same  when  any  other  circumstanc( 
legally  material,  is  inisdescribed  in  the  plead-i 
ings ;  as  when  the  declaration  stated  an  abso^ 
lute  promise,  and  a  conditional  one  was  proved  ; 
and  when  a  declaration  for  assaulting  a  con< 
stable   in  the  execution  of  his  office,   allege( 
that  he  was  constable  of  a  particular  parisl 
and  the  proof  was  that  he  was  sworn  in  for 
liberty,  of  which  the  parish  was  part :  a  notabU 
reason  for  depriving  the  plaintiff  of  justice,  ol 
putting  him  to  the  expense  of  another  suit  to' 
obtain  it !  * 


*  See  thft  title  VftriancCy  in  Starkie's  Law  of  Evidence. 
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The  root  of  the  evil  here  lies  in  the  system 
of  pleading.  To  eradicate  it  entirely,  that 
whole  system  must  be  abolished :  the  mode  in 
wliich  what  is  called  pleading  is  now  conducted, 
namely,  by  a  sort  of  written  correspondence 
between  two  attorneys,  must  give  place  to  oial 
pleading,  by  the  parties  themselves,  in  the  pre- 
sence of  the  judge;  when  either  no  such  mis- 
takes as  the  above  would  be  made,  or,  if  made, 
they  would  be  instantly  rectified.  Even  under 
the  present  vicious  system,  however,  the  quash- 
ing of  the  suit  might  be  avoided  much  oftener 
than  it  is.  There  are  mistakes  that  are  of  con- 
sequence, there  are  others  which  are  of  none : 
there  are  mistakes  by  which  the  opposite  party 
may  have  been  misled,  there  are  others  by 
which  he  cannot.  It  is  just,  certainly,  that 
after  a  party  has  intimated  to  his  adversary  his 
intention  of  proving  a  certain  case,  he  should 
be  allowed  to  prove  that  case,  and  no  other: 
since,  if  there  were  no  such  rule,  the  other  party 
might  be  taken  by  surprise :  he  might  come 
prepared  with  evidence  to  rebut  what  he  ima- 
gined was  the  claim  against  him,  and  might 
find,  on  going  to  trial,  that  the  one  really 
brought  was  quite  different.  This  being  the 
reason,  what  then  is  the  practical  rule?  Let 
the  remedy  be  confined  to  the  single  case,  in 
which  alone  there  is  any  evil  to  be  remedied. 
If  the  opposite  party  has  really  been  misled,  or 
put  to  any  inconvenience  by  the  error,  he  can- 
not, one  would  think,  have  any  reasonable  ob- 
jection to  saying  so :  nor  to  delivering  the 
assertion  under  all  those  securities  which  are 
taken  for  the  truth  of  testimony  in  any  other 
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case.  Unless,  therefore,  he  is  willing,  under 
these  securities,  to  declare  that,  in  consequence 
of  the  error,  he  has  been  either  prevented  froniH 
bringing  the  necessary  evidence,  or  induced  taj|| 
bring  evidence  which  was  not  necessary,  let 
the  error  be  rectified,  and  the  cause  go  on  as  it 
would  have  done  if  there  had  been  no  error. 
If  he  /;e  willing  to  make  such  a  declaration,  and 
if  his  adversary  admit,  or  fail  to  disprove  it 
truth,  let  the  necessary  delay  (when  any  delaj 
is  necessary)  be  granted :  and  let  the  party  bj 
whose  fault  the  error  was  occasioned,  be  sub- 
jected to  the  obligation  of  indemnifying  the 
other  for  all  bond  Jide  expenses  which  he  can 
prove  to  have  been  occasioned  him  by  it. 

If  the  rule,  in  the  cases  above  examined,  n 
attended  with  bad  effects,  it  is  not  that  it  is  a 
bad  rule,  but  (as  has  been  already  intimated) 
that  it  is  accompanied  by  a  bad  system  of 
pleading.  There  is,  however,  another  set  of 
cases,  in  which  the  rule  is  applied  in  a  sens^™ 
in  which  it  is  altogether  absurd :  facts  being^| 
shut  out,  under  pretence  of  their  not  being  the 
facts  at  issue,  which,  though  unquestionably 
not  the  facts  at  issue,  are  of  the  highest  import- 
ance as  evidentiary  of  those  which  are. 

Thus,  the  custom  of  one  manor  is  not  to  b< 
given  in  evidence  to  explain  the  custom 
another  manor;  unless  it  be  first  proved,  that 
both  manors  were  formerly  one,  or  were  held 
under  one  lord  ;  or  unless  the  custom  is  laid  as 
a  general  custom  of  the  country,  or  of  that  par- 
ticular district.  Why  ?  Because  customs  are 
**  different  in,  different  manors,  and  in  their 
nature  distinct."     But  although   the  customs 
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of  different  manors  are  different,  they  maif 
nevertheless  be  analogous;  and  though  the 
custom  of  one  manor  cannot  of  it^eif  jumwL 
that  of  another,  it  may  assist  in  clearing  up 
apparent  inconsistencies  in  it,  or  in  obviating 
an  argument  grounded  on  its  supposed  iiB> 
probability.  There  is  also  another  reason, 
of  still  greater  weight,  which  we  owe  to  the 
iigfimity  of  Lord  Chief  Justice  RaymcMKi: 
**1or,^  says  he,  **  it  this  kind  of  evidence  Tvere 
to  be  allowed,  the  consequence  seems  to  be, 
tbnl  it  vroold  let  in  the  custom  of  one  onanr 
,  and  in  time  bring  the  cubUiumi  ti€ 
to  be  the  Bune/**^  In  tbe  conten* 
plition  of  80  ovcffwfaeinung  a  calamity,  tt  is  bo 
tkat  Lord  RajOMod  shonld  have  lo«t 
■dt  of  whatever  inconvenience  might  happen 
be  ^hirtamrd  by  tbe  psatf  in  the  rigbt, 
inf^feas  canse  for  want  of  ancb 
a  reference  to  tbe  cnstom  of  a  neigbboiiiin^ 
tnor  migbt  have  nftxdfed;  eapecmlhr  if  ad> 
to  tbe  appnllhtg  foct,  that  tbe 
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half-yearly,  evidence  of  the  mode  in  which 
other  tenants  of  the  same  landlord  paid  their 
rent,  is  not  admissible."*  Yet  what  can  be 
more  strictly  relevant  ?  the  determining  motive 
in  such  cases  usually  being  the  landlord's  con- 
venience, which  may  reasonably  be  presumed 
to  be  the  same  in  the  case  of  one  farmer  as  of 
another. 

Mr.  Harrison  gives  an  abstract  of  eight  cased 
decided  under  the  rule  that  e\ndence  is  to  be 
confined  to  the  points  in  issue ;  seven  of  whioU 
include  this  same  sort  of  absurdity. 

It  cannot  be  pretended,  that  the  evidence 
thus  shut  out  is  irrelevant :  and  to  maintain/ 
as  a  general  maxim,  that  evidence  of  relevant 
facts  is  to  be  excluded,  because  those  facts  are 
not  expressly  averred  in  the  pleadings,  would 
be  too  great  a  stretch  of  technicality,  even  for 
a  lawyer.  For  the  above  decisions,  however; 
no  better  reason  can  be  given ;  unless  that  of 
Lord  Chief  Justice  Raymond,  which  Mr.  Phi 
lipps  styles  an  "  argument  of  inconvenience, 
be  so  considered. 

With  as  good  reason  might  any  other  artic 
of  circumstantial  evidence  be  excluded.  A 
murder,  suppose,  has  been  committed :  the 
prisoner  was  near  the  spot;  he  was  knowigJ 
to  be  a  personal  enemy  ot  the  deceased,  and  sJH 
a  former  interview  he  bad  threatened  to  kill 
him  :  stains  of  blood  were  found  upon  his  linen 
when  he  was  apprehended,  and  he  had  a  bloody 
knife  in  his  pocket.  What  then  ?  None  of 
these  facts  are  in  issue :  it  is  not  said  in  th 


of 

I 


•  Harrison,  ot  suprik,  p-  132. 


EXCLUSION. 


[Book  IX. 


indictment,  that  he  was  an  enemy  of  the  de- 
ceased, nor  yet  that  he  had  used  threatening 
language  towards  him ;  he  is  not  charged  with 
soiling  his  linen  ;  and  though,  indeed,  it  is 
alleged  in  the  indictment,  that  he  killed  and 
slew  the  deceased  with  a  knife,  value  sixpence, 
it  is  nowhere  imputed  to  him  that  he  stained 
the  knife.  At  this  rate,  the  plaintiti' would  need 
to  include  in  the  declaration  every  fact  which, 
in  the  character  of  an  evidentiary  fact,  he  might 
have  occasion  to  bring  to  the  notice  of  the 
judge. 

We  have  now  considered  the  rule  in  both 
its  applications:  its  abusive  application,  which 
can  never  be  other  than  mischievous ;  and  its 
legitimate  application,  which,  to  be  purely 
beneficial,  wants  only  to  be  combined  with  a 
rational  mode  of  pleading.  Suppose  the  sys- 
tem of  pleading  reformed ;  this  rule,  to  be  a 
good  one,  would  only  need  to  be  always  em- 
ployed in  its  legitimate,  and  never  in  its  abu- 
sive,  sense.  When  thus  restricted,  however, 
what  does  it  really  mean  ?  Only,  that  evi- 
dence is  not  to  be  admitted  of  any  facts,  except 
either  those  on  which  the  decision  immediately 
turns,  or  other  facts  which  are  evidentiary  of 
them. 

General  as  this  rule  is,  greater  particularity 
will  not,  in  this  instance,  be  found  to  be  attain- 
yybftt  since  tlie  question,  on  what  facts  the 
dMiiMOU  turns,  is  a  question,  not  of  evidence, 
but  oi  the  substantive  branch  of  the  law  :  it 
rtM4>M^  the  pmbandum,  not  the  probans:  it 
dot»  not  belong  to  the  inquiry,  by  what  sort 
oi' evidence  the  facts  of  the  ca.se  may  be  proved  ; 


lAf.  v.]    EVIDENCE  CONFINED  TO  THE  ISSUE. 


605 


This  circumstance, 
easily  be  overlooked 
the   subject   only  in 
EngUsli   institutional 


it  belongs  to  the  inquiry,  what  are  the  facts  of 
which  the  law  has  determined  that  proof  shall 
be  required,  in  order  to  establish  the  plaintiff's 
claim. 

obvious  as  it  is,  might 
by  one  who  had  studied 
the  compilations  of  the 
writers;  who,  not  con- 
tent with  directing  that  the  evidence  be  con- 
fined to  the  points  in  issue,  have  farther  pro- 
ceeded, under  the  guise  of  laying  down  rules  of 
evidence,  to  declare,  on  each  occasion,  what 
the  points  in  issue  are. 

One  whole  volume  out  of  two  which  com- 
pose Mr.  Phillipps's  treatise  on  the  Law  of 
Evidence, — with  a  corresponding  portion  of  the 
other  treatises  extant  concerning  that  branch  of 
the  law,  —  is  occupied  in  laying  down  rules 
concerning  the  sort  of  evidence  which  should  be 
required  in  different  sorts  of  actions  or  suits  at 
law.  But  why  should  different  forms  of  action 
require  different  sorts  of  evidence  ?  The  securi- 
ties by  which  the  trustworthiness  of  evidence  is 
provided  for,  and  the  rules  by  which  its  probative 
force  is  estimated,  if  for  every  sort  of  cause 
they  are  what  they  ought  to  be,  must  be  the 
same  for  one  sort  of  causi^  as  for  another.  The 
difference  is  not  in  the  nature  of  the  proof;  it 
is  in  the  nature  of  the  facts  required  to  be 
proved.  There  is  no  difference  as  between 
different  forms  of  action,  in  reason,  or  even  in 
English  law,  in  respect  of  the  rules  relating  to 
the  competency  of  witnesses ;  nor,  in  general, 
to  the  admissibility  or  the  proof  of  written  docu- 
ments;   nor   in   respect  of  any   other  of  the 
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general  rules  of  evidence.  What  Mr.  Phillipps 
(I  mention  him  only  as  a  representative  of  the 
rest)  professes,  under  each  of  the  different 
forms  of  action,  to  tell  you,  is,  what  facts,  in 
order  to  support  an  action  in  that  form,  it  is 
necessary  that  you  should  prove. 

Now  what  are  these  facts  ?  In  every  cause, 
either  some  right  is  claimed,  or  redress  de- 
manded for  some  wrong.  By  a  wrong,  is  of 
course  meant  a  violation  of  a  right.  Some  one 
or  more  of  those  facts,  therefore,  by  which 
rights  are  conferred,  or  taken  away,  or  vio- 
lated, must  at  any  rate  be  proved :  and  if 
proof  of  any  other  fact  be  necessary,  it  can 
only  be  as  evidentiary  of  these.  If,  therefore, 
a  man  professes  to  tell  you  all  the  facts, 
some  one  or  more  or  all  of  which  you  must 
prove,  in  order  to  get  a  decision  in  your  fa- 
vour; he  must  furnish  you,  among  other 
things,  with  a  complete  list  of  all  the  facts 
wbich  confer  or  take  away,  and  all  the  acts 
wliich  violate,  all  the  rights,  which  have  been 
constituted  and  sanctioned  by  law.  This,  ac- 
cordingly, is  what  Mr.  Phillipps  and  others  of 
his  brethren  attempt  to  do,  13 ut,  to  enumerate 
the  facts  which  confer  or  take  away  rights,  is 
the  main  business  of  what  is  called  the  civil 
branch  of  the  law :  to  enumerate  the  acts  by 
which  rights  are  violated,  in  other  words  to 
define  offences,  is  the  main  business  of  the 
penal  branch.  What,  therefore,  the  lawyers 
give  us,  under  the  appellation  iaw  of  evidence,  is 
really,  in  a  great  part  of  it,  civil  and  penal 
law. 

Another  part  of  it  consists  of  rules,  which  arc 
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called  rules  of  evidence,  but  which  are  reall 
rules  of  pleading.     These  are  laid  down  unde 
the  guise  of  instructions  for  adapting  the  evi- 
dence to  the  pleadings.     It  is  not  often,  how- 
ever, that  a  man  has  it  in  his  power  to  mould 
the  evidence  as  he  pleases  :  but  he  always  has 
the  power, — that  is  to  say,  his  lawyers  have  i 
for  him, — of  moulding  the  pleadings  (those  o 
his  own  side  at  least)  as  he  pleases.     The 
rules,  therefore,  for  adapting  the  evidence  t 
the  pleadings,  are,  in  fact,  rules  for  adaptin 
the  pleadings  to  the  evidence. 

Two  examples  will  illustrate  the  intermixtu 
of  the  substantive  law  with  the  law  of  evidence 
nnd  one  of  them  will  also  afford  a  specimen 
the  intermixture  of  rules  of  evidence  with  rules 
of  pleading. 

Under  the  title  Burglary,  Mr.  Starkie  begins 
by  saying,  that  on  an  indictment  for  burglary,  i(^^ 
is  essential  to  prove,  1st,  a  felonious  breakin^^ 
and   entering;    2dly,    of  the   dwelling-house; 
3dly,  in  the  night-time;  4thly,  with  intent  toM 
commit  a  felouy.     He  then  proceeds  to  inforn^^ 
us,  that  there  must  be  evidence  of  an  actual  or 
constructive  breaking :  for  if  the  entry  was  ob«H 
tained  through  an  open  door  or  window,  it  i^^ 
no  burglary.      That    the    lifting   up   a  latch, 
taking  out  a  pane  of  glass,  lifting  up  folding- 
doors,  breaking  a  wall  or  gates  which  protect^y 
the  house,  the  descent  down  a  chimney,  th^H 
turning  a   key  where   the  door  is   locked   on^ 
the  inside, — constitute    a   sufficient  breaking. 
That   where    the    glass    of  the   window   was 
broken,  but  the  shutter  within  was  not  broken, 
it  was  doubted  whether  the  breaking  was  suf* 
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ficient,  and  no  judgment  was  given  ;  and  so  on 
in  the  same  strain.  Who  does  not  see  that  all 
this  is  an  attempt, — a  lame  one,  it  must  be  con- 
fessed, (which  is  not  the  fault  of  the  compiler), 
but  still  an  attempt, — to  supply  that  dejinition 
of  the  offence  of  burglary,  which  the  substan- 
tive law  has  failed  to  afford  ? 

The  title  "  burglary"  consists  of  twelve 
octavo  pages,  not  one  line  of  which  is  law  of 
evidence.  It  is  all,  like  the  part  above  ex- 
tracted, penal  law ;  except  three  pages,  which 
are  occupied  in  stating  how  the  ownership 
of  the  dwelling-house,  in  which  the  offence  was 
committed,  must  be  laid  in  the  indictment;  and 
which  therefore  belong  to  pleading. 

To  take  our  next  example  from  the  non- 
penal  branch  of  the  law ;  when  Mr.  Phillipps, 
in  treating  of  the  sort  of  evidence  required  to 
support  an  action  of  trova%  informs  us,  that  the 
plaintiff  in  this  action  must  prove  that  he  had 
either  the  absolute  property  in  the  goods,  or  at 
least  a  special  property,  such  as  a  carrier  has, 
or  a  consignee  or  factor,  who  are  responsible 
over  to  their  principal ;  and  further,  that  he 
must  shew  either  his  actual  possession  of  the 
goods,  or  his  right  to  immediate  possession ; 
and  that  he  must  prove  a  wrongful  conversion 
of  the  goods  by  the  defendant,  and  that  the 
denial  of  goods  to  him  who  has  a  right  to  de- 
mand them,  is  a  wrongful  conversion;  and  that 
the  defendant  may  shew  that  the  property  be- 
longed to  him,  or  to  another  person  under 
whom  he  claims,  or  that  the  plaintiff  had 
before  recovered  damages  against  a  third  per- 
son for  a  conversion  of  the  same  goods,  or  that 
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he  was  joint  tenant  of  the  property  with  the 
plaintiff,  or  tenant  in  common,  or  parcener,  or 
had  a  lien  on  the  goods,  or  a  hundred  oliier 
things  which  it  would  be  of  no  use  to  enu- 
merate ;  what  can  be  more  plain,  than  that  he 
is  here  telling  us,  not  by  what  evidence  an 
action  of  trover  is  to  be  sustained,  but  in  what 
cases  such  an  action  will  lie  :  that  he  is  telling 
us,  in  fact,  what  we  are  to  prove,  not  by  what 
evidence  we  are  to  prove  it ;  that  he  is  enu- 
merating the  investitive  facts,  which  will  give  to 
the  plaintiff  a  right  to  the  service  which  he 
claims  to  be  rendered  to  him  at  the  charge 
of  the  defendant ;  and  the  divestitive  facts,  by 
which  that  right  will  be  taken  away  from  him. 

Yet,  of  this  sort  of  matter  the  whole  of  the 
chapter,  a  few  sentences  excepted,  is  com- 
posed ;  and  this  it  is  that  composes  the  greatest 
part  of  almost  all  the  other  chapters  in  the 
volume ;  which  yet  does  not  include  any  sorts 
of  causes  except  those  which,  in  form  at  least, 
are  non-penal. 

I  do  not  mention  this  as  matter  of  blame 
to  the  institutional  writers  from  whose  com- 
pilations the  above  examples  are  drawn. 
There  are  some  things  really  belonging  to  the 
subject  of  evidence,  which  it  is  necessary  to  state 
in  treating  separately  of  each  particular  kind  of 
action;  viz.  the  nature  of  the  corresponding />re- 
appointed  evidence,  (if  the  law  has  rendered  any 
such  evidence  necessary  to  support  the  claim 
that  is  the  subject  of  the  action) ;  and  also 
the  nature  and  amount  of  the  evidence  which 
the  law  renders  sufficient  to  establish  a  primd 
facie  case,  and  throw  the  onus  probandi  upon 
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tbe  other  side.  With  this  matter  really  be- 
loBging  to  Evidence,  it  may  be  conv^iient  to 
mix  up  such  matters  belouging  to  civil  and 
peoal  law,  as  ought  to  be  adverted  to  by  the 
professioaal  agent  of  the  party  who  brings 
the  action.  The  arrangement  which  is  b^ 
for  the  practitioner,  or  the  student  of  the  law, 
differs  as  much  from  that  which  is  best  for  the 
lAilo«^her,  as  the  alphabetical  arrangemeot 
Of  words  m  a  dictionary  differs  from  the  me- 
thodical classification  of  them  in  a  philoeo> 
phical  grammar. 
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OF  NEGATIVE  EXCLUSIONS. 

Whatever  be  the  matter  of  fact  in  dispute, 
or  (considering  rights  and  obligations  antece- 
'dently  to  all  dispute)  whatever  be  the  matter  of 
fact  on  which  the  existence  of  the  right  or  obli- 
gation in  question  depends;  taking  things  as 
they  exist  at  any  given  point  of  time,  let  us 
conceive,  as  existing  at  that  point  of  time,  a 
certain  quantity  of  evidence,  operating  in  affirm^ 
ance  or  disaffirmance,  or  part  in  affirmance,  part 
in  disaffirmance,  of  such  right  or  obligation. 

Setting  aside  the  case  of  preponderant  incon- 
venience in  the  shape  of  vexation,  expense,  and 
delay ;  the  established  system  of  procedure,  if 
perfect  in  this  respect,  but  no  more  perfect 
than  it  might  be  and  ought  to  be,  must  have  ser 
cured  the  existence  of  two  results:  1.  that  the 
whole  stock  of  evidence  so  existing,  shall,  in 
case  of  the  existence  of  a  demand  for  it  for  a 
judicial  purpose,  be  actually  presented  to  the 
cognizance  of  the  judge :  2.  that  the  evidence  so 
presented,  be  presented  in  the  most  trustworthy 
shape  of  which  (regard  being  had  to  the  parti- 
cular nature  of  it,  whether  testimonial,  real,  or 
written)  it  is  susceptible. 

Arrangements  directed  to  the  former  of  these 
ends  have  for  their  object  thefortkcomngnaSf-^ 
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those  directed  to  the  latter  end,  the  trustwor- 
thiness,— of  the  stock  of  evidence. 

Regard  being  had  to  collateral  inconvenience, 
as  above  mentioned ;  to  make  the  most  effec- 
tual provision  which  the  nature  of  things  adaiits 
of,  for  securing-  the  forthcomingness  of  the 
existing  stock  of  evidence  as  above  described, 
is  among  the  incontestable  duties  of  the  legis- 
'lator.  This  being  admitted  ;  if,  in  this  or  that 
particular,  a  provision  directed  to  that  object 
ihas  altogether  been  omitted  to  be  made, — or, 
laving  been  made,  has  failed  of  being  effectual 

the  degree  in  which  it  might  and  ought  to  be 

fectual ;  the  consequence  is,  that,  to  the  ex- 
!nt  of  such  deficiency,  an  exclusion  may  be 
lid  to   have  been  put  in   a  sort  of  negative 

ly,  a  negative  sort  of  exclusion  may  be  said 

have  been  put,  upon  the  correspondent  lot  or 
irticle  of  e\Tdence. 

If,  in  any  instance,  in  consequence  of  any 
such  exclusion,  a  particle  of  any  such  obtain- 
able evidence  fail  of  being  presented  to  the 
cosrnizance  of  the  judge ;  and  the  consequence 
of  such  failure  be  misdecision  or  failure  of  jus- 
tice, whereby  the  benefit  of  the  right  in  ques- 
tion is  lost ;  injustice,  proportioned  to  the  value 
of  such  benefit,  is  the  result. 

Non-compulsion  is  negative  exclusion.  To 
refuse  to  lake,  at  the  instance  of  the  party  hav- 
ing need  of  the  evidence,  the  steps  necessary 
to  cause  its  being  forthcoming,  is  to  exclude  it. 
V;inous  are  the  shapes  in  which  denial  of  justice 
manifests  itself:  various  are  the  shapes;  and 
IS  one  of  them. 

If.  in  this  point  of  view,  we  cast  an  eye  over 
the  collectioci  of  cstahliAcd  systems*  we  shall 
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find  the  deficiencies  under  this  head  deplorably 
abundant,  the  mass  of  these  exclusions  and 
these  injustices  proportionably  ample. 

It  is  only  however  pro  memorid,  that  the 
subject  is  in  this  place  brought  to  view.  To 
give  a  view  of  the  system  of  arrangements  by 
which,  on  the  head  of  forthcomingness,  the  de- 
mands of  justice  promise  to  be  satisfied,  and 
the  existing  deficiencies  (as  above)  supplied,  be- 
longs to  the  subject  o( procedure  at  large. 

To  the  head  of  negative  exclusion  belongs  (as 
we  have  seen)  a  large  division  of  the  cases  of 
direct  exclusion  which  have  formed  the  sub- 
ject matter  of  this  Book.  But  in  those  cases 
the  exclusion  was  in  every  instance  the  re- 
sult of  express  determination,  called  forth  by 
actual  views  of  the  subject  by  the  ruling 
powers :  in  the  present  case,  it  may,  in  many 
instances,  have  been  the  result  of  mere  over- 
sight, and  want  of  reflection ;  and  in  every  in- 
stance, this  purely  negative  cause  would  have 
been  adequate  to  the  production  of  it. 
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CHAPTER  I. 

PRELIMINABY    OBSERVATIONS. 

Sect.  I. —  Use  of  instructions  from  the  legislator 
to  the  judge t  relative  to  the  probative  force  of 
evidence. 

We  have  seen  the  causes,  the  psychological 
causes,  by  the  operation  of. which,  on  the  mind 
of  the  witness,  deception  is  liable  to  be  pro- 
duced in  the  mind  of  the  judge :  sinister  inte- 
rest, improbity,  and  imbecility ;  to  one  or  other 
of  these  we  have  seen  all  those  causes  to  be 
referable.  Had  the  immediate  causes  alone 
been  to  be  taken  into  the  account,  the  cata- 
logue might  have  been  still  shorter :  improbity 
might  have  been  omitted ;  since  it  is  only  in  as 
far  as  it  is  coupled  with  sinister  interest,  it  is 
only  through  the  intervention  of  sinister  interest. 
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that,  to  this  purpose  or  any  other,  improbity  is 
capable  of  operating  in  the  character  of  an  active 
principle. 

We  have  seen  that  in  no  instance  can  any 
one  of  these  circumstances  be  employed  wi 
propriety  as  a  ground  for  the  e.vclusion  of  an 
article  of  evidence.      But  what  we  have  alai 
seen,  is,  that  there  is  not  one  of  them  by  whi 
a  just  cause  is  not  presented  for  regarding  t 
evidence  with  a  suspicious  eye;   for  regardiaj_ 
the   trudworthiness  of  it  as  diminished  by  the 
influence  of  the  circumstance.     Hence  the  pro- 
priety of  delivering  a  set  of  instructions  to  the 
judge,  pointing  out  to  his  observation  the  sourc|^H 
and  degree  of  its  inferiority  in  point  oftrus<^^ 
worthiness ;  of  its  tendency  to  produce  decep- 
tion;  and  thus  putting  him  upon  his  guard. 

For  exclusion,  substitute  the  rival  remedi 
instruction;    nothing,  it  will  be  seen,  can 
more  innocent ;  nothing,  in  every  point  of  view,' 
more  unexceptionable. 

In  so  far  as  the  instruction  is  operative, 
the  good  that  could  have  been  done    by  tl 
rough   remedy   of  exclusion,   is  done  by  thilj 
gentle  and  rational  substitute. 

If  itwperativc,  inasmuch  as  the  same  line 
conduct  as  that  which  is  indicated  and  recoi 
mended  by  the  instruction,  would  have  be©^ 
practised  without  it ; — even  then,  and  at 
rate,  it  does  no  harm. 

But,  under  the  system  of  instruction,  and  in 
spite  of  the  instruction — in   this  and  that  iOj^l 
stance  (it  may  be  said)  it  may  happen  to  thl^l 
judge  to  give  credence,  or  appear  to  give  cre- 
dence, to  this  inferior  evidence;  and  thus  being, 
in  reality,  or  perhaps  in  appearance  onl; 


ceived  and  misguided  by  it,  misdecide  in  con- 
sequence:  an  injustice  which,  if  the  decepti- 
tious  article  of  evidence  had,  by  an  obligatory 
rule  of  law,  stood  excluded,  would  not  have 
taken  place. 

True :  after  liearinj^,  under  the  system  of 
instruction,  an  article  of  evidence  that  under 
the  exclusionary  system  would  have  stood  ex- 
cluded, it  may  happen  to  the  judge  to  mis* 
decide.  But  so  it  may,  and  ever  and  anon 
does,  happen  to  the  judge  to  misdecide,  after 
hearing  evidence  of  a  sort  to  which  no  exclu- 
sion has,  under  any  system,  been  applied. 
Under  the  system  of  instruction,  the  judge  has 
before  him  the  instruction,  which,  in  its  nature, 
cannot  be  so  much  as  intended  to  serve  as  a 
guide  to  the  understattding  of  a  judge,  without 
also  serving  as  a  check  upon  his  wiU :  serving 
on  each  occasion  to  point  the  attention  of  the 
public  to  the  course  taken  on  that  occasion  by 
the  judge. 

Of  the  exclusionary  system,  in  so  far  as  it 
extends,  the  effect  is  to  tie  up  the  hands  of  the 
judge.  It  is  the  application  of  will  to  will :  of 
arrogance  to  subjection:  of  a  man  without  un- 
derstanding, to  another  labouring  (as  he  pre- 
sumes) under  the  like  misfortune.  It  is  the 
policy  of  one  to  whose  perverted  optics  all  men 
are  liars,  and  all  judges  fools.  So  many  exclu- 
sionary rules,  so  many  insults  offered  by  the 
author  of  each  rule  to  the  understanding  of 
those  whose  hands  are  expected  to  be  tied  by 
it.  Coming  from  the  legitimate  legislator,  ad- 
dressed by  him  to  his  subordinate,  the  judge, — 
whatsoever  self-conceit  and  rash  presumption 
there  nu^ht  be  in  it,  there  would  be,  at  kast. 
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no  usurpation,  no  pretergression  of  the  boun( 
of  official  authority :  the  hands  he  ties  up  ai 
the    hands   of  his   constitutional    subordinat< 
hands  to  which,  be  the  occasion  what  it  ma^ 
in   some   way  or  other  he   applies  addition] 
bands  by  every  word  he  utters.     But,  in  fad 
so  it  is  that  (in  England  at  least)  the  exch 
sionary  rules  have  not,  in  any  instance,  had  the 
will  of  the  legitimate  legislator  for  their  source; 
in  every  instance  they  have  had  for  their  authc 
some  lawyer,  in  the  character  of  a  judge,  wh< 
tying  or  pretending  to  tie  his  own  hands,  haii 
provided  a  set  of  manacles,   ready  made  ma-_ 
nacles,  into  which  his  successors,  to  save  tl 
trouble  of  thinking,  have  spontaneously  intrc 
duced  their  hands. 

But  though,  in  this,  or  in  any  other  systei 
of  incongruous  arrangements,  the  influence 
folly  ought  never  to  be  left  out  of  the  account ; 
there  seems  reason  enough  to  suspect,  on  the 
grounds  so  often  already  referred  to,  that,  in  th^^ 
composition  of  this  system,  improbity,  lawyef^^ 
craft,  acting  under  the  spur  and  the  direction 
of  sinister  interest,  had  an  important  share. 

Hitherto,  whether  in  the  character  of  legis- 
lator or  pseudo-legislator,  man  has  manifested 
(and  certainly  not  altogether  without  reason) 
less  confidence  in  the  ascendancy  of  his  under- 
standing than  in  the  efficiency  of  his  will:  had 
it  been  otherwise,  laws  would  have  been  some- 
what less  numerous ;  instructions  (I  mean  from 
the  legislator  to  the  judge)  would  not  have 
been,  as  they  are  to  this  day,  almost  withou^^ 
example.  ^M 

One  consolation  is,  that,  in  the  way  of  in- 
struction, it  is  not  altogether  out  of  the  sphei 
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of  industry  and  intelligence,  though  unclothed 
with  power,  to  be  of  use.  When  the  individual 
ig  out  of  the  way,  jealousy  dies  with  him  ;  and 
then  comes  the  time  for  his  words  to  pass  for 
whatever  may  be  their  value.  Among  the  liv- 
ing, wisdom  is  no  where  to  be  found,  but  in  the 
seat  of  power :  she  lodges  under  the  privileged 
robes,  and  is  passed  from  hand  to  hand,  in 
company  with  seals  and  purses. 

In  the  ensuing  pages,  a  sample  may  be  seen 

of  the  instructions,   which,  on   the   subject  of 

*  evidence,  it  might  be  of  use  for  the  legislator  to 

furnish,  to  serve  as  a  light  to  guide  the  footsteps 

of  the  judge. 

The  more  plainly  true  it  may  happen  to 
them  to  be,  the  less  extraordinary  they  will 
appear,  and  the  less  free  from  all  pretension  to 
be  taken  for  any  thing  beyond  the  obvious  dic- 
tates of  simple  common  sense. 

In  the  case  of  a  body  of  instructions,- — sup- 
posing a  code  of  that  description  to  be  inserted 
in  the  aggregate  body  of  the  laws, — one  comfort- 
able reflection  presents  itself,  viz.  that  by  this 
part  no  addition  need,  nor  therefore  ought,  to 
be  made,  to  that  jiart  which,  in  the  shape  of 
an  inevitable  load,  is  imposed  upon  the  memory 
of  individuals.  The  subject,  the  private  cittzeo, 
as  such,  has  no  need  to  load  himself  with  it ;  it 
belongs  not  either  to  the  catalogue  of  his  du- 
ties, or  to  the  catalogue  of  his  rights.  The 
person  whose  judgment  it  is  calculated  to  as- 
sist, is  the  judge,  and  no  one  but  the  judge  :  the 
person  for  whose  assistance,  in  the  way  of  in- 
struction, it  is  designed,  is  the  judge.  To  the 
individual  it  is  of  no  use,  but  in  the  event  of 
his  having  the  misfortune  to  become  a  suitor : 
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nor  then,  but  in  the  event  of  his  obsemng,  oi 
the  other  side,  some  witness  or  witnesses  whose 
testimony  he  observes  or  suspects  to  be  ex- 
posed to  the  action  of  some  interest,  some  si- 
nister interest,  against  the  seductive  influence 
of  which  it  concerns  him  that  the  judge  shouh 
be  sufficiently  upon  his  guard. 


Sect.  II.  —  List  ructions  to  the  Judge  not  givei 
under  existing  systeniSy  and  why. 

Under  existing  systems,  when  a  lot  of  tes- 
timony, exposed   on   any   particular  score   to_ 
suspicion,   is  brought  forward,    the  grand,   oi 
rather  only,  object  of  consideration  is,  whethei 
or  no  it  shall  be  admitted.    If  admitted, — wha^ 
degree  of  credit  shall  be  attached  to  it,  (i. 
what  circumstances  there  are  in  the  situatioi 
of  the  witness,  by  which  the  degree  of  confi.* 
dence  that  might  otherwise  be  reposed  in  hii 
testimony  may  be  diminished),  is  a  topic  scare* 
ever  so  much   as    glanced  at.     It  is,  accord^ 
ingly,  only  for  the    purpose  of  serving  as 
ground  of  exclusion,  that  any  circumstance,  ii 
the  character  of  a  cause  of  comparative  untrust^ 
worthiness,  is  ever  brought  to  view.    If,  in  the 
character  of  a  legal  ground  for  exclusion.  th< 
circumstance  is  sustained,  it  is  then  pronouDce< 
an  objection,  a  good  objection,  to  the  coinpt 
tcncy  of  the  testifier :  if  in  that  character  it  b< 
repelled,  it  is  then  said  to  be  not  good  as 
objection  to  the   competency   of  the  witnes 
but  as  an  objection  that  goes  to  his  credit ;  an< 
in  that  character,  if  it  be  a  jury-cause,  to 
considered  by  the  jury. 

Here  then,  and  without  any  sort  ot  instruct 
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tion  or  assistance  from  the  oflBcial  judge, — the 
jury,  by  the  light  of  common  sense,  are  sup- 
posed to  be  natural,  competent,  and  perfect 
judges  of  the  degree  of  credence  proper  to 
attach  to  any  the  most  suspicious  evidence, 
against  which  the  door  of  the  witness-box  is 
not  peremptorily  shut : — while,  as  to  the  ques- 
tion whether  it  shall  be  heard  or  no,  it  is  at  the 
same  time  taken  for  granted  that  they  are  ra- 
dically incapable  of  forming  any  tolerable  judg- 
ment, even  with  the  help  of  all  that  official 
wisdom  to  which,  where  the  question  is  con- 
cerning the  interpretation  to  be  put  upon  an 
article  of  law  (whether  jurisprudential,  that  is 
imaginary,  or  statutory,  that  is  real,  law),  they 
are  expected  to  pay  the  most  implicit  defe- 
^rence. 

The  question  thus  referred  to  the  jury,  one 

[might  here  suppose,  might  be  an  occasion  for 

te  advocates  on  both  sides  to  display  their 

I  eloquence :   on   one  side   in   exaggerating,    on 

[the  other  in  depreciating,  the  force  of  the  men- 

ity-promoting  interest,   or   other   supposed 

luse  of  untrustwortliiness,  whatever  it  may  be. 

In  fact,  an  allusion  of  this  sort  cannot  but 

[now  and  then  be  made ;  but  as  for  any  argu- 

lent  at  large,  any  regular  debate,  it  may  be 

[questioned  whether  one  instance  of  any  such 

rgument  be  to  be  met  with  any  where. 

The  reason  (one  reason  at  least)  seems  not  dif- 

icuit  to  divine.    Besides  the  universal  absurdity, 

so  inconsistent  arc  the  excluKionary  rules,  that, 

while  interests   purely  nominni,   plainly  inca- 

'  )able  of  exciting  in   the  brenwt  of  any  human 

)eing  any  the  fimalletit  pnrtlclo  f)f  interest,  of 

icising   i"    it    nnv   ihr   MiMiilU<*Ht    particle   c 
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influence,  are  received  as  grounds  for  absolute 
exclusion, — a  dose  o'f  interest,  compounded  of 
the  strongest  ingredients  that  human  nature 
furnishes,  is  not  received  in  that  character. 
The  consequence  is,  that  against  calculation, 
comparison,  ratiocination,  the  door  is  shut  by 
a  kind  of  instinct.  Ground  thus  laid  out  is  as 
unfit  a  field  for  rational  argument,  as  a  crowded 
china  or  glass  shop  would  be  for  a  fencing  or  a 
boxing  match. 

By  the  same  considerations  it  is  rendered 
pretty  obvious,  how  it  has  happened,  that,  for 
the  guidance  of  the  jury,  little  or  nothing  in 
the  way  of  instruction  can  rationally  be  ex- 
pected from  a  judge.  Instruction  to  a  jury 
from  an  English  judge?  Not  a  proposition, 
no  not  a  syllable,  could  he  utter,  on  any  part 
of  the  whole  subject,  without  running  full  butt 
against  some  one  or  other  of  his  rules ;  without 
proclaiming  the  absurdity  and  mischievousness 
either  of  some  exclusionary  rule,  or  of  some 
exception  taken  out  of  it. 

Well,  therefore,  may  he  leave  this  exercise  of 
the  judicial  faculty  to  the  jury, — to  any  body 
who  will  exercise  it,  or  profess  to  exercise  it : 
feeling,  as  he  cannot  but  feel,  his  utter  inability 
to  afford  to  them  any  the  smallest  assistance, 
without  exposing  to  merited  contempt  the 
system  of  doctrine  to  which  he  is  tied  down : 
doctrines  for  which  neither  defence  nor  apology 
can  be  found  by  any  human  being,  and  of 
which,  in  his  situation,  it  would  not  be  decor- 
ous to  speak  the  truth. 

On  the  score  of  interest,  (for  example),  to 
what  use  could  it  be  for  a  judge  to  set  about 
weighing  grounds  of  objection,   when    in  so 
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what  sort  of  person  then  shall  it  come?  From 
the  attorney, — who,  being  paid  at  so  much  a 
sheet,  exhausts  his  powers  m  the  efforts  made 
to  find  surplusage,  screwing  up  to  its  maxi- 
mum the  multitude  of  the  sheets  ?  Or  from  the 
scantily  pensioned  draughtsman,  whose  occu- 
pation it  is,  while  an  exhausted  treasury  is 
gaping  for  sustenance,  to  draw  tax  bills  against 
time ;  and  who,  never  having  opened  his  eyes 
to  any  thing  better,  looks  up  to  surplusage, 
to  the  works  of  the  attorney,  as  the  only 
models  for  his  works? 

From  whom  can  any  such  information  be 
looked  for,  but  from  one  by  whom  the  field 
has  been  surveyed,  and  surveyed  in  all  its 
bearings,  with  views  directed  to  the  ends  of 
justice  ?  But,  under  the  fee-gathering  system, 
in  what  corner  of  any  inn  of  court  or  chancery 
can  any  such  person  be  looked  for,  with  any 
expectation  of  finding  him?  To  what  ends, 
in  any  of  those  receptacles  of  sham  learning, 
can  men's  views  have  ever  been  directed, 
but  to  the  ends  of  existing  judicature,  the 
very  opposites  of  the  ends  of  justice  ? 

Sect.  III. — Object  and  character  of  the  following 
instructions. 

Of  the  ensuing  body  of  instructions,  the 
object  will  be,  to  poipt  out  to  the  notice  of 
the  judge  the  several  circumstances,  which, 
by  the  influence  they  exert  on  the  will  of  the 
witness,  or  the  indications  they  afford  of  his 
disposition  and  character,  moral  and  intellect 
tual,  present  themselves  as  having  the  effect 
of  demonstrating  the  trustwortiiiness  of  his  evi- 
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lence,— the   probability  of  its  being  at  onc< 
:orrect  and  complete, — of  its  conforming  itsel 
throughout  the  whole  course  of  it  to  the  line] 
)f  truth: — or  else  diminishing  this  probability 
on  the  part  of  the  testimony,  and  thence  dimi- 
nishing  the  degree  of  the  probative  or  persua- 
sive force  with  which  it  is  fit  that  it  should 
act  on  the  mind  of  the  judge. 

Antecedently   to   the   present   stage  of  the 
Lwork,  this  topic  never  presented  itself  for  con- 
sideration.   Why  ?    Because,  from  the  first  to 
[the  last,  the  proposition  maintained  has  been, 
that,  be  the  degree  of  trustworthiness  ever  so 
small,  ever  so  low,  it  can  in  no  case  form  a 
itional  ground  for  the  exclusion    of  the  evi- 
lence.     But  supposing  this  granted,  then  and 
lot  till  then  comes  the  question,  what  degree 
)f  persuasive  force  to  attribute  to  it. 
As  to  a  great  part,  (perhaps  by  much  the 
l^^eatest),  they  will  be  found  so  obvious  to  the 
most  wninformed  mind,  that,  in  the  character 
of  information,  nothing  could  be   more  super- 
fluous,  and  even  impertinent ;  but  in  the  way 
of  memento,  the  faculty  of  recurring  to   them 
|Lmay  not  be  the  less  useful  and  commodious. 
lOf  a  dozen    considerations,    immediately   fol- 
lowing one  another,  it  may  happen  that  there 
is  not  a  single  one  that  would  not  to  the  most 
riincultivated  understanding  be  an  obvious  one. 
lut  it  may  happen,  that,  for  want  of  a  simul- 
taneous  view,  some  one  of  them  may  be  out 
)f  mind :  and  for  want  of  that  one,  the  de- 
jision,  the  judicial  operation,  may  fail  of  being 
so  correct  as  it  might  and  ought  to  have  been. 

If,  in   the   instance  of  the   merely  curious 
reader,  there  be  any  thing   in   them  ca^^able 
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9^  a^S^fdmg  to  ^is  und^rMifuidiag  tl^e  .^ightpt«t 
4egr€(e  of  instruction,  or  exciting  in  ,his  mM^ 
tUe  smallest  spark  of  interest ;  it  miisjt  be  ith^ 
copti^ually  repea4£d  contradiction  and  dispr^OiOif 
Jthey  give  to  the  rules  which  govern  the  ex- 
isjting  practice. 

For  in  this  quarter  of  the  field  of  law,  (not  t^ 
speak  of  so  many  others),  the  artof  the  English 
lawyer  (not  to  speak  of  other  lawyers)  has 
two  luranches :  t^e  art  of  knowi^  that,  whi^ 
has  no  existence,  and  the  art  of  not  knowing 
what  h  known  to  every  body  else. 

Throughout  the  whole  course  of  the^e  ip- 
«tr\iction8,  the  English  reader,  and  more  parr 
jti<:ularly  the  English  l,awyer,  would  be  apit  to 
i&xpect^  and  thence  to  be  more  or  less  disaor 
poio.ted  at  not  meeting  with,  a  number  of  tecAr 
jiical  terms,  wh4ch>  in  tif>i^  part  here  )xx  question 
of  the  field  of  law,  are  in  present  u^e.  U^ 
they  been  fou^d  .capable  of  answering  the  pivr 
pose  of  correct  information,  there  is  not  one  of 
them  that  would  not  have  all  along  |3eeii  em^ 
I^oyed.  But,  in  this,  as  in  other  branches  of 
science,  it  is  not  in  th«9  nature  of  terD(ks  ^  ex- 
tensive import,  43f  gj^eric  tern^^  xyhere  1^ 
result  of  erroneous  view3  of  the  subject,  to  .$e 
capable  of  serving  for  the  enundation  of  truth* 

Of  the  clft»aes  fimong  which  iran^gressions 
productive  of  real  mischief  haye  been  distri- 
buted in  janothf^  work,*  ten  or  a  dozen  cha- 
•raqteri;&t3C  ^opei^ies  ^^ve  been  emumeiuted, 
as  respectively  belonging  in  common  to  the 
offences  siggregated  tP  Q9^  respective  cla83 :— ^ 

-*  Iptroductioa  to  Morak  and  Le^iabtion.   Dumont,  Xnit4i 
de  triguUtiov. 
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such  and  such  properties  to  all  oftences 
against  other  individuals ;  such  and  such  to 
offejices,  or  supposed  offences,  against  a  man^s 
self;  such  and  such  to  offences  striking  not 
against  any  assignable  individuals,  but  undis- 
tinguishably  against  all  the  individuals  of  which 
the  public  is  composed. 

But,  of  the  classes  of  offences,  and  other  acts 
and  objects,  as  made  up  by  the  technical  de- 
nominations employed  by  the  technical  system, 
it  is  a  property,  (and  the  only  property  they 
have  in  common),  to  have  no  natural  property 
in  common  :  to  have  nothing  in  common  but 
the  artificial  arrangements  made  under  that 
system  in  relation  to  those  objects.  Take,  for 
example,  the  words  crime,  misdemeanour,  fe- 
lony, praemunire,  tort,  larceny,  arson,  &c.  &c. 

The  omission  was  indispensable.  Through- 
out the  whole  course  of  the  work,  the  purpose 
of  it  being  to  deliver  useful  truth,  ^nd  nothing 
else ;  terms  which  could  not  be  employed ' 
without  disseminating  error,  pernicious  error, 
were  incapable  of  being  rendered  subservient 
to  the  purpose :  just  as  a  mixture  composed 
of  arsenic  and  sugar,  would  be  incapable  of 
being  made  into  syrup,  as  a  vehicle  for  any 
useful  medicine. 

But,  from  this  omission,  no  sort  of  pri^'ation 
or  inconvenience  in  any  shape  will  accrue  to 
any  body  ;  at  any  rate  to  the  non-lawyer.  The 
l^-words  which,  in  the  room  of  these  technical 
ones,  are  employed, — these  natural  expressions, 
though  they  belong  not  to  the  language  coined 
by  lawyers,  belong  not  the  less  in  fact,  and  by 
rather  a  better  title,  to  the  English  Ian  ■-  -  . 
,  The  words  thus  carefully,  because  nect  - 
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excluded,  belong  all  of  them  to  a  sort  of  cant 
or  slang,  the  opprobrium  of  the  body  of  the 
language :  a  sort  of  slang  never  used  but  to 
a  bad  purpose,  incapable  of  being  ever  ap- 
plied to  any  good  one.  By  the  omission  of 
this  lawyers'  jargon,  the  reader  (the  non- 
lawyer  at  least)  is  no  more  left  at  a  loss,  than 
he  is  by  the  omission  of  that  other  sort  of 
flash  language  called  the  thieves'  cant  or  slang, 
the  language  in  use  among  unlicensed  depre- 
dators. 

The  judge  for  whose  use  these  instructions 
are  designed,  is  a  judge  whose  views  (the 
source  of  corruption  being  supposed  to  have 
been  previously  dried  up)  are  directed,  not 
to  the  established  ends  of  judicature,  but  to 
their  opposites,  the  ends  of  justice :  and  to 
such  new  views  the  common  language  of  En- 
glishmen will  be  found  as  congenial,  as  the 
established  lawyers'  slang  will  be  found  in- 
applicable. 
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CHAPTER  11. 

OF  INTEREST  IN  GENERAL,  CONSIDERED  AS 
A  GROUND  OF  UNTRUSTWORTHI N  ESS  IN 
TESTIMONY. 


Whatsoever  be  the  general  disposition  and 
character  of  the  proposed  witness,  the  trust- 
worthiness of  his  testimony  is  liable  to  be  af- 
fected by  the  interests  of  all  kinds,  to  the 
action  of  which,  at  the  time  of  delivering 
such  his  testimony,  he  happens  to  stand  ex- 
posed* 

Between  the  ideas  respectively  denoted  l^ 
the  words  interest,  motive,  hope,  fear,  good, 
evil,  pleasure,  and  pain,  the  connexion  is  in- 
separable. 

Without  motive  there  is  no  interest ;  without 
hope  or  fear  there  is  no  motive ;  without  good* 
or  evil,  there  is  no  hope  or  fear;*}'  without 
pleasure  or  pain  there  is  no  good  or  evil. 

*  The  word  good,  in  as  hx  9»  any  precise  signification  is 
annexed  to  it,  denotes  indifferently  either  pleasure,  or  the  ne- 
gation of  pain,  (present  or  future),  or  whatever  is  regarded  as  a 
cause  more  or  less  probable  of  pleasure,  or  of  the  negation  of 
pain,  t.  «.  as  a  security  against  pain.  Take  away  the  ideas  of 
pleasure  and  pain,  you  have  the  word  good  without  a  mean- 
ing :  your  good,  if  so  you  persist  in  calling  it,  your  good,  if 
such  it  be«  is  of  no  value.  By  a  few  obvious  changes,  this 
same  account  will  sene  as  well  for  evil  as  for  good. 

t  Expectation  of  an  event,  is  the  persuasion,  more  or  less 


Tor  the  several  sects  of  interest,  therefore, 
correspond  so  many  sorts  or  modifications  of 
motives,  hopes  and  fears,  good  and  evil,  plea- 
sore  and  pain. 

The  interests,  the  influence  of  which  is 
strongest,  and  most  likely  to  be  exerted  upon 
testimony,  are  those  which  arise  out  of  the 
following  classes  of  pains  and  pleasures. 

PLEASURES. 

1 .  The  pleasures  of  taste. 

2.  The  pleasures  of  the  sexual  appetite. 

3.  The  pleasures  of  wealth. 

4.  The  pleasures  of  power. 

5.  The  pleasures  of  reputation. 

6.  The  pleasures  of  ease. 

7.  The  pleasures  of  novelty  (or  gratified 

curiosity). 

8.  The  pleasures  of  the  religious  sanction. 

9.  The  pleasures  of  sympathy. 
■  10.  The  pleasures  of  antipathy. 

PAINS. 

}.  The  pains  of  death. 

2.  Severe  bodily  torments. 

3.  The  pains  of  poverty. 

4.  The  pains  of  di$grace. 

5.  The  pains  of  labour. 

6.  The  pains  of  the  religious  sanction. 

7.  The  pains  of  sympathy. 

8.  The  pains  of  antipathy. 

strong,  of  its  probabUity.  Hope  is  expectation  of  good ;  fear, 
expectation  of  evil :  in  the  import  of  each  of  these  wordt^ 
therefore,  two  distinct  ideas,  one  of  the  persuasion,  the  in- 
temal  judgment  or  sentiment,  the  other  of  the  ei;ent,  1S^ 
exterior  subject  or  object  of  the  judgment,  is  jnchided. 
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In  regard  to  pleasures  and  pains,  besides 
those  which  are  to  be  found  in  the  above  hst, 
a  variety  of  others  are  exeiuplitied  in  expe- 
rience. But,  ill  whatsoever  number  and  variety 
those  which  are  not  inserted  in  it  may  be  to 
be  found,  they  will  (it  is  supposed)  be  found 
to  come,  all  of  them,  under  this  description, 
viz.  that  the  pleasures  are  such  as  to  be  at 
the  command  of  whosoever  possesses  the  taste 
or  relish  on  which  their  existence  depends, 
and  by  that  means  are  incapable  of  exerting 
an  influence  on  testimony ;  the  pains  such, 
that  the  avoidance  of  them  depends  not  upon 
testimony. 

If,  in  the  case  of  a  pleasure,  it  be  of  such  a 
nature  as  to  be  on  some  occasions  at  a  man's 
command,  on  other  occasions  not  at  a  man's 
command  without  his  being  in  possession  of 
some  object  serving  as  the  instrument  of  that 
pleasure,  and  the  possession  of  sucli  instru- 
ment is  not  to  be  obtained  without  money, 
but  is  to  be  obtained  by  money ;  the  pleasure, 
in  this  latter  case,  comes  under  the  head  of 
the  pleasure  of  pos.sc.s.siofi,  with  relation  to  the 
matter  of  wealth, — and  becomes  pregnant  with 
one  of  the  interests  capable  of  acting  upon 
testimony,  viz.  pecuniary  interest. 

Thus,  (as  was  the  case  with  the  earliest 
astronomers),  if  a  man,  having  a  taste  for 
astronomy,  can  content  himself  with  the  plea- 
sure of  contemplating  the  celestial  objects  on 
a  clear  night,  so  far  the  pleasure  he  enjoys 
belongs  to  the  class  of  those  which  are  not 
pregnant  with  an  interest  capable  of  operating 
upon  testimony.  But  if,  to  enable  him  to  reap 
this  pleasure,  he  requires  an  instrument,  such 
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as  a  telescope,  the  property  or  use  of  which 
is  not  to  be  obtained  by  him  but  for  money, 
in  that  case  his  pleasure  is  pregnant  with  a 
sort  of  interest  which  is  either  the  same  with 
pecuniary  interest,  or  equally  capable  of  eX|H 
erting  an  influence  on  his  testimony.  ^| 

So,  again,  if  it  requires  him,  as  the  study  of 
astronomy  by  a  clear  night  without  an  instru- 
ment would  do,  to  be  at  liberty ;  and  for  want 
of  money  to  purchase  his  liberty,  he  is  confined 
to  a  chamber  lighted  only  from  within.  So, 
again,  if,  having  a  relish  for  the  pleasures  de- 
rived from  the  ideas  of  the  sublime  and  beau- 
tiful, as  presented  by  natural  objects,  such  as 
the  sun,  the  moon,  mountains  and  valleys,  seas 
and  rivers,  the  objects  themselves  are  not  suf^jH 
cient  for  him,  without  the  assistance  of  Mac^^ 
pherson's  Ossian,  or  Thomson's  Seasons,  or 
Burke  on  the  Sublime  and  Beautiful ;  and  the 
books  are  not  to  be  had  without  money,  nor 
the  money  without  testimony. 

So  again,  in  regard  to  pains :  for  example, 
the  pains  attendant  on  this   or   that  disease 
or    indisposition.      If,   truly   or    falsely,    thej 
are   understood    to    be    out   of  the    reach 
cure,   they   too,    like   the   pleasures,   are    in-' 
capable  of  giving  birth  to  any  of  those  interests 
by  which  an  influence  is  occasionally  exerte^H 
on  testimony.     But  if,  being  understood  to  be 
within  the  reach  of  cure,  the  administration  of 
the  cure  is  (as  in  general  it  will  be)  necessarily 
attended  with  expense,  then  they  come  within 
the  description   of  those  pains  which,  by  th^J 
interest   with   which   they  are   pregnant,   ar^| 
capable  of  exerting  an   influence  upon   testi- 
mony. 
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Withoot  whie,  for  example,  or  without  stz- 
botldng.  fClief  (it  is  anderstood)  is  oot  to  he 
had ;  by  means  of  wine,  or  of  sea-bathing.  H 
it  to  be  had :  but  the  wine,  or  the  sea- bathing, 
it  DOt  to  be  had  withoat  money,  nor  the  moue^ 
without  tentimoDy. 

Tfans  nnich  for  illustration,  and  for  lemorml 
of  objections.  But  in  the  cases  here  exeoiplK 
fied  it  is  sufficiently  evident,  that  though  st 
a  first  rie«r  it  may  appear  that  by  the  pleasure 
or  pain  in  question  an  inBuence  is  exerted  upon 
testimony,  and  that  on  that  score  they  ought 
to  have  been  comprehended  in  the  list;  yet, 
opon  a  closer  examination,  it  appears  that  the 
interest  by  which  the  testimony  is  acted  upon 
in  those  cases,  is  neither  more  nor  less  than 
peconiary  interest ;  and  that  the  force  of  it  is 
proportioned  to  the  pecuniary  value  of  the 
sereral  instruments  in  question,  the  instra* 
ments  by  which  the  pleasure  is  expected  to  be 
procured,  or  the  pain  removed. 

The  degrees  of  which  the  scale  of  testimoniai 
trustworthiness  is  susceptible,  can  rarely  be 
any  thing  better,  any  ihiug  more  precise,  than 
merely  relative :  abtotute,  the  nature  of  the  sub* 
ject  does  not,  in  general,  allow  them  to  be. 
lo  some  instances  (as  will  be  seen  presently), 
and  only  in  some  instances,  you  can  say  that, 
whatever  be  the  trustworthiness  of  the  testi- 
mony in  this  first  case,  it  is  less  in  that  other 
case,  still  less  in  that  third  case;  but  how 
mnch  less,  is  what  you  cannot  say  in  either 
case:  language  furnishes  you  not  with  the 
means. 

It  is  not  ^nth  trustAvorihiness  in  psychology^ 
as  with  temperature  in  phvsics  :   in  which  ir^ 
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can  say  not  only  it  wad  cooler  yesterday  »t 
noon  than  to-day  at  the  same  hour;  but,  by 
observation  taken  each  day  on  the  thermo- 
meter, you  can  express  tlie  difference,  by  num- 
bering in  each  case  the  deg^rees. 

The  only  state  of  things  in  which  the  force 
of  an  interest  (whether  in  the  character  of  a 
mendacity-promoting  or  in  that  of  a  menda- 
city-restraining interest)  is  susceptible  of  mea- 
surement, is  that  in  which  the  correspondent 
pleasures  or  pains  have  for  their  efficient  cause 
an  object  susceptible  of  mensuration. 

Out  of  all  the  species  of  interest,  it  is  only  in 
two  that  this  case  ia  verified,  viz.  pecuniary 
interest,  and  the  aversion  to  labour. 

In  the  case  of  pecuniary  interest,  for  exam- 
ple, every  body  sees,  that  upun  a  given  person 
(proximity  and  probability  l>eing  in  both  cases 
tile  same),  the  operative  force  of  a  sum  of  20/. 
will  be,  practically  speaking,  (though  not  in 
mathematical  strictness),  double  that  of  10/. 

So,  in  the  case  of  aversion  to  labour,  the  ope- 
rative force  of  a  course  of  labour  for  two  hours, 
will  be,  practically  speaking,  double  that  of  a 
course  of  labour  of  the  same  sort  for  one  hour, 
and,  mathematically  speaking,  something  more. 

The  irksomeness  of  labour  depending  so 
much  more  upon  the  species,  than  upon  the 
quantity  as  measured  by  time ;  and  of  labour, 
the  same  in  species  as  well  as  quantity,  the 
degree  of  irksomeness  being  so  widely  different 
in  different  individuals,  in  such  sort,  that  a 
quantity  of  labour  which  to  one  man  is  highly 
irksome,  shall  to  another  be  not  merely  indif- 
ferent, but  highly  agreeable;  quantity  of  labour 
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forms  but  an  imperfect  and  incompetent  sub- 
ject of  mensuration. 

There  remains,  therefore,  money  as  the  only 
efficient  cause  of  interest,  and  pecuniary  in- 
terest as  the  only  interest,  the  force  of  which, 
in  the  character  of  a  mendacity-restraining  or 
mendacity-promoting  interest  or  motive,  is 
commodiously  measurable. 

Yet,  this  measuring  rule  once  obtained ;  by 
reference  to  this  (by  means  of  the  principle  of 
commercial  or  commutative  exchange)  cases 
will  happen  in  which  the  force  of  any  other 
species  of  interest  may  by  accident  become 
susceptible  of  mensuration. 

Thus,  suppose  two  political  situations  afford- 
ing honour  or  power,  (both  or  either),  without 
profit: — considering  each  by  itself,  it  may  be 
diflficult  to  form  any  sort  of  estimation  of  the 
degree  of  force  with  which,  in  tlie  character  of 
mendacity-restraining  or  promoting  interests, 
they  may  respectively  operate  upon  tlie  mind 
of  a  given  person.  But  suppose  them  to  have 
been,  each  of  them,  the  objects  of  purchase 
and  sale,  the  one  having  been  bought  and  sold 
for  2000/.,  the  other  for  4000/. :  in  this  case, 
the  force  of  the  interest  constituted  by  them 
respectively,  is  as  susceptible  of  mensuration 
as  that  of  an  interest  constituted  by  money. 

For  an  injury  done,  or  supjxjsed  to  be  done, 
the  party  injured  prosecutes  the  supposed  in- 
jurer.  He  knows  beforehand,  that  (such  is 
the  course  of  practice)  he  will  not,  even  in  the 
event  of  his  succeeding  in  the  prosecution, 
receive  satisfaction  in  any  pecuniary  shape : 
he   understands,  on  the  other  hand,   that  the 
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amount  of  the  expense  on  his  side  is  not  likel^H 
to  be  less  than  50/.  He  prosecutes  notwith- 
standing, and  delivers  his  testimony.  The  in- 
terest by  which  he  has  been  engaged  to  embark 
in  this  prosecution,  is  the  interest  created  by 
that  modification  of  the  pleasure  of  antipathy, 
called  the  pleasure  of  revenge.  Here,  then, 
not  indeed  the  exact  force  of  that  interest,  but 
the  minimum  of  it,  is  given,  and  expressed 
money-  It  is  certain  that  it  acts  upon  hii 
with  a  force  at  least  equal  to  50/.,  that  is, 
the  apprehension  of  losing  50/,;  since  he  pa^ 
50/.  for  the  purchase  of  a  chance  of  it.  Wit 
how  much  greater  a  force,  does  not  appear :  since 
it  does  not  appear  how  much  more  he  would 
have  spent  in  prosecuting,  rather  than  nol^j 
obtain  the  pleasure  of  the  revenge.  ^H 

There   are   five   species   of  interest,   to  th^^ 
action  of  all,  or  most  of  which,  a  witness  is 
generally  exposed  :  all  concurring  in  exercising 
on  his  testimony  a  tutelary,  a  mendacity-an< 
falsity-restraining  influence  ;  an  influence  suci 
that  the  stronger  it  is,  the  greater  is  his  trust 
worthiness :    acting   consequently   in  the   cha^ 
racter  of  so  many  sanctions,*  contributing,  all 
of  them,  to  bind  him  to  the  observance  of  the 
laws  of  truth.     They  are  : 

1.  The  fear  of  labour,  or  love  of  ease;  pro- 
duced by  the  diflSculty  of  composing,  for  the 
occasion,  and  on  the  spot,  a  statement  which, 
being  more  or  less  false,  must,  to  answer  any 
purpose  that  can  be  answered  by  falsehood, 
wear  the  appearance  of  being  true.  Correspond- 
ing sanction,  the  physical  sanction,  vi: 
self-regarding  branch. 

*  See  the  last  chapter  but  one  of  Book  I. 
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2.  The  fear  of  shame  :  via.  of  the  shame,  and 
consequent  contempt  or  ill-will,  which  mankind 
i-u  g"eneral  are  apt  to  entertain  towards  one 
who,  on  any  such  important  occasion,  is  sup- 
posed to  have  willingly  departed  from  the  line 
of  truth.  Corresponding  sanction,  the  moral 
or  popular  sanction. 

3.  The  fear  of  punishment,  legal  punish- 
ment: viz,  sutiering,  under  the  name  of  punish- 
ment, in  general  expressly  attached,  by  the 
power  of  the  law,  to  every  departure,  at  least 
when  wilfully  made,  on  any  such  occasion,  from 
the  line  of  truth.  Sanction,  the  political  sanc- 
tion. 

4.  The  fear  of  supernatural  punishment :  of 
the  punishment  to  be  expected  in  case  of  every 
such  transgression,  at  the  hands  of  Almighty 
Power.     Sanction,  the  religious  sanction. 

5.  Regret  at  the  thoughts  of  the  evil,  of 
which,  at  the  charge  of  this  or  that  individual 
or  assemblage  of  individuals  (the  witness  him- 
self not  included),  the  transgression  in  question 
may  be  considered  as  more  or  less  likely  to  be 
productive.  Sanction,  the  sympathetic  sanc- 
tion ;  another  branch  of  the  physical  sanction, 
the  social  branch.* 

In  the  instance  of  sympathy,  the  direction 
in  which  it  acts  is  far  from  being  so  uniformly 
and  steadily  on  the  tutelary  or  mendacity-re^ 
straining  side^  as  that  of  any  of  the  four  preced- 
ing sanctions.     In  a  cause  of  a  purely  criminal 


*  Tbese  several  apecies  of  interest  are  t«rmed  differeat 
species,  not  as  corresponding  to  so  many  dif(t>rent  species  of 
pain  or  pleasure,  but  to  pain  or  pleasure  in  general,  consi- 
dered as  apt  to  ftow  froon  so  many  distiagUMihable  sources. 
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and  penal  nature,  presenting  a  defendant  there- 
by exposed  to  punishment,  and  no  individual 
specially  injured  on  tl>e  other  side,  and  the 
witness  satisfied  of  his  guilt;  in  this  case,  the 
action  of  this  interest  (supposing  all  the  other 
tutelary  and  mendacity  -  restraining  interests 
out  of  tlie  question)  would  be  solely  on  the 
mendacity-promoting  side.  In  a  suit  between 
one  individual  and  auotlier,  (punishment  out  of 
the  question,  and  nothing  in  dispute  but  money 
or  money's  worth,  claimed  by  one,  and  refused 
to  be  given  up  by  the  other),  love  of  justice,  as 
well  as  all  partial  regard,  out  of  the  question^ 
this  interest  could  have  no  place  on  either  sidi 
Remains,  a«  the  only  case  in  which  this  interjc 
regularly  joins  its  force  to  that  of  the  oth< 
masses  of  interest  above  mentioned  as  consti^ 
tuting  the  four  regularly-acting  mendacity- 
restraining  sanctions,  the  case  where,  the  suit 
being  purely  penal,  the  defendant  was  not 
guilty;  i,e.  does  not  present  himself  as  being 
so,  to  the  mind  of  the  person  whose  testirajoi 
is  considered. 

Of  the  several  sorts  of  interest  mentioned 
the  table,  there  is  not  one  that  is  not  capab] 
o(  acting  on  a  man's  testimony  in  a  sinister  diJ 
rection,  that  is,  in  the  character  of  a  mendacity- 
promoting  interest.  ^m 

Nor  is  there  one  to  which  it  may  not  b|H 
accident  happen  to  act  in  the  opposite  direction  : 
that  is,    in   the  character  of  a  mendacity-req« 
straining  interest,  an  occasional,  casual,  men^l 
dacity-restraining  interest,  acting  in  conjunc- 
tion with  the  standing  tutelary  or  mendacity- 
restraining  motives  above  mentioned. 

Nor  is  there,  consequently ,  a  sort  jof  wlti 
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to  whose  testimony,  in  almost  any  sort  of  cause, 
it  may  not  happen,  to  be  exposed  to  the  action 
of  any  number  of  casual  interests  on  either  side, 
or  on  both  sides. 

All  other  circumstances  being  the  same ;  the 
greater  the  affliction  of  the  party  suffering  by 
the  testimony  will  be  apt  to  appear  in  the  eye« 
of  the  witness,— and  thence  ^unless  in  as  far  as 
any  difference  can  be  seen  to  have  place)  the 
greater  it  is  in  reality,  i.  e.  in  the  eyes  of  the 
judge,  —  the  greater  the  improbabiUty  of  the 
testimony  being  mendacious. 

1 .  One  reason  is,  that  the  greater  the  suffer- 
ing of  the  party  against  whom  the  testimony 
operates,  the  greater  is  the  force  with  which, 
on  a  person  whose  individual  character  is  un- 
knoNsu,  one  of  the  five  mendacity-restraining 
sanctions,  viz.  the  force  of  sympathy,  may  be 
expected  to  act. 

Thus,  in  a  criminal  case,  the  punishment 
being  capital,  or  in  any  other  way  ultra-pecu- 
niary ;  it  is  less  probable,  that,  by  a  pecuniary 
interest  of  a  given  magnitude,  or  by  the  interest 
of  revenge,  a  man  should  be  induced  to  aim  at 
producing  the  conviction  of  an  innocent  defend- 
ant by  faJse  testimony,  than  if  the  affliction  to 
the  defendant  were  confined  to  a  mere  pecu- 
niary loss,  or  any  other  punishment  not  beyond 
pecuniary. 

2.  Another  reason  is  to  be  found  in  that  love 
of  justice,  which,  at  least  in  a  civiliied  stale  of 
society,  may  be  considered  as  having  mote  or 
less  hold  on  every  human  breast.* 


*  Thit  lof«  of  jitfUcc, 
certain  dus  of    '" 


■Mcmlists,  and  e«m  s 
«^«U  be  kfcdv  ID  cdl  «i 
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The  criminal  fact  bein^  by  the  supposition 
false,  and,  by  the  witness  in  question,  known  to 
be  so ;  the  punishment  (supposing  the  infliction 
of  it  produced  by  the  testimony)  will,  by  tl 
supposition,  be  unmerited,  unjust. 

Were  it  not  for  this  love  of  justice, — tl 
punishment  about  to  be  produced  by  tlie  tes-^ 
timony,  in  case  of  its  being  mendacious,  beiuj 
the  same, — 'the  disinclination  to  give  into  tl 
mendacity  would  be  the  same,  whether  in  poii 
of  fact  the    charge    were   true   or   false,    and 
the  punishment,  accordingly,  merited   or  un- 
merited.   But,  of  a  disposition  contrary  to  sucj 
indifference,  the  prevalence  seems  to  be  ij 
cated  by  general  experience.  ^^ 

To  exert  an  influence  on  testimony,  an*!T!^ 
terest,  be  it  what  it  may,  acting  in  which  of 
the  two  opposite  directions  it  may,  must  exist 
(the  idea  of  it  as  existing  must  at  any  rat 
be  present  to  the  mind)  at  the  time  of  delivel 
ing  the  testimony. 

If,  at  that  time,  a  man  does  not  stand  expose 
to  the  action  of  any  interest  urging  in  a  sinist* 

original  principle  of  human  nature.  Experience  proves  the  con- 
trary :  by  any  attentive  observer  of  the  progress  of  the  hurnaa 
tniiid  in  early  youth,  the  gradual  growth  of  it  may  be  trace 

Among  the  almost  innumerable  associations  by  which 
love  of  justice  is  nourished  and  fostered,  that  one  to  whii 
it  probably  owes  the  greatest  part  of  its  strength,  arig 
from  a  conviction  which  cannot  fail  to  impress  itself  upon 
the  mind  of  every  human  being  possessed  of  an  ordinary 
share  of  intellect, — the  conviction,  that  if  other  persons  in 
general  were  habitually  and  universally  to  disregard  llie  rules 
of  justice  in  their  conduct  towards  him,  his  destniction  would 
be  the  speedy  consequence :  and  that  by  every  single  instant 
of  disregard  to  those  rules  on  the  part  of  any  one,  (hima ' 
included),  the  probability  of  future  violations  of  the  sal 
nature  is  more  or  less  increased. — Editor. 
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fdirectioH,  it  maUers  not  to  what  iatercsi  act- 
ing io  that  directicKi  he  Diay  have  stood  ex- 
posed at  anyforiaer  period.  His  testimony  will 
not  be  a  less  correct  or  complete  expressio«i  of 
the  recollections  presented  by  bis  memory  a^ 
til  at  time. 

But,  should  that  have  happened  which  is  ve>y 
apt  to  happen,  and  which  in  almost  all  in- 
^^ncee  will  have  happened,  viz.  that,  antece- 
dently to  the  judicial  statement  which  a  man 
makes  on  the  judicial  occasion  under  the  au- 
thority of  the  judge,  he  has  held  discourse 
relative  to  the  fact  in  question  (wliether  in 
writing  or  viva  voce)  in  the  presence  of  any 
other  person  or  persons;  in  tJiis  case  he  hag 
an  interest  in  not  delivering,  on  any  judicial 
occasion,  any  such  testimony  as  shall  be  irre- 
concilable with  the  antecedent  discourse.  This 
interest  is,  at  any  rate,  tlie  interest  of  his  repu- 
tation :  the  motive  for  perseverance,  the  fear 
of  shame :  and  to  this  must  be  added,  in  many 
cases,  the  fear  of  punishment ;  viz.  of  punish- 
ment which  the  falsehood  may  be  a  means 
of  drawing  down  upon  him,  in  case  of  a  pro- 
secution as  for  perjury,  supported  by  the  tes- 
timony of  the  persons  in  whose  presence  it 
happened  to  him  to  deliver,  on  that  former 
extra-judicial  occasion,  a  statement  with  which 
his  present  judicial  testimony  is  irrecoiK^il- 
able.» 


*  Of  tbi:  influence  «bove  spoken  of  jo  tbe  text,  the  case  of 
Elizabeth  Canning,  anno  1764,  reported  in  the  State  Tri«|«, 
affords  a  memorable  example.  Out  of  the  knovrledge  of  b«r 
friends,  she  had  been  absent  from  home  for  about  a  month, 
upon  w>nie  love  et>und.  On  her  return,  being  pressed  by 
interrogations,  she  fabricated  a  story  of  her  haviiig  been  car- 
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To  the  action  of  this  interest  a  man  stands 
exposed,  whether  the  antecedent  extra-judir 
cial  statement  was  true  or  false.  If  false,  here 
then  are  two  of  the  standing  tutelary  and  men'- 
dacity-restraining  interests,  fear  of  shame  and 
fear  of  punishment,  acting  by  accident  (one 
or  both  of  them)  in  the  direction  and  character 
of  mendacity-promoting  motives. 

Not  that  in  this  case  they  act  in  general, 
either  of  them,  with  their  whole  force  on  the 
sinister  side.  For  here,  the  testimony  dictated 
by  the  fear  of  shame,  with  or  without  the  fear 
of  punishment,  is,  by  the  supposition,  false  and 
mendacious:  it  being  false,  the  discovery  of 
its  falsity  will,  in  a  greater  or  less  degree,  be 
probable :   and  should   such   discovery  event- 

ried  off  for  the  purpose  of  violation  to  a  house  of  ill -fame,  a  few 
miles  from  her  abode  in  London ;  from  whence,  afler  being  kept 
without  food  for  weeks,  in  a  manner  almost  miraculous,  she 
at  length  made  her  escape  unviolated.  The  story  exciting 
public  attention,  two  women  were  apprehended,  and  tried 
for  their  lives,  as  for  having  robbed  her  m  that  house,  and  one 
of  them  convicted.  The  story  being  a  compound  of  improba- 
bilities, the  convict  was  respited ;  and  in  the  interval,  counter^ 
evidence  of  the  alibi  kind  presenting  itself  in  abundance,  she 
was  prosecuted  for  perjury ;  and,  after  a  trial  of  the  uneX'^ 
ampled  duration  of  fourteen  days,  convicted :  on  evidence 
which,  though  at  that  time  it  divided  the  bench  at  the  Old 
Bailey  (composed  chiefly  of  aldermen)  into  two  nearly  equal 
parts, — leaves,  at  this  time  of  day,  not  the  smallest  doubt. 
She  was  in  consequence  transported  to  America  for  seven 
years. 

In  this  instance,  by  the  force  of  one  of  the  tutelary  in- 
terests, fear  of  shame,  the  wretched  woman  was  driven  (we 
see)  into  an  enterprize  of  murder  against  the  lives  of  two 
innocent  persons:  as,  by  the  same  impulse,  so  many  un- 
happy women  are  every  day  drawn  into  a  tran^ression, 
which,  by  a  blind  abuse  of  power,  is  devoted  to  the  same 
murderous  punishment,  because,  by  an  abuse  of  language, 
called  by  the  same  name. 

VOL.  v.  T  T 
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ually  take  place,  then  comes  the  shame  and 
the  punishraent  on  that  side. 

Though  it  is  only  where  present  at  the  time, 
that  an  interest  of  any  kind,  acting  in  a  sinister, 
mendacity-promoting    direction,    can   exercis* 
ifiny  influence,  produce  any  falsity,  in  the  tes- 
1  timony ;    yet  neither  should    the   influence    of 
any  interest  by  which  it  may  have  happened 
.to  the  testimony  to  have  been  acted  upon  at 
<any  antecedent  period,  be  in  every  case  disre- 
Igarded.     Supposing  the  witness  not  tied  down 
by  any  antecedent  extra-judicial  statement  as 
above,  there  is  no  interest  prompting  him  to 
represent  the  matter  in  any  other  light   thaai 
•that  in  which  it   presents  itself  to  his  recol- 
lection at  the  time.     But  the  influence  of  in- 
terest is  not  confined  to  the  operation  of  de- 
llivering   the    testimony,    nor   to   the   point   of 
I  time   at    which    that    operation    is    performed. 
At  the   time  when  the  fact  in  question   tooki 
place,  it  may  have  influenced,  perverted,  and 
partialized,  the  perceptions    presented    by   it, 
the  sort  of  cognizance   taken   of  it :   at   anyJ 
succeeding  point  of  time,  it  may  have  influ-^ 
enced   in   like  manner  the   recollection  of  it, 
the  picture  retained  of  it  in  the  mind.     For  the, 
will  is  on  all  occasions  liable  to  be  influenced 
by  interest.    Attention  is  in  great  measure  at 
the  command  of  the  will :   and   by  a  partial^ 
direction   given    to    the    faculty   of  attention, 
conception  and  recollection  are  both  capable 
of  being  rendered  imperfect,  and  partial  to  one 
side. 

On  looking  over  the  list  of  interests  and 
motives,  this  or  that  one  will  be  apt  to  present 
itself  as  being  likely,  upon  an  average,  to  acti 
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with  greater  force  than  this  or  that  other.  But 
there  is  no  species  of  interest,  the  action  of 
which  has  not,  by  the  testimony  of  experience, 
been  proved  to  be  occasionally  susceptible  of 
every,  or  almost  every,  degree  of  force,  from 
the  lowest  to  the  highest.  In  particular,  there 
is  none  the  action  of  which  is  not  susceptible 
of  a  degree  of  force  equal  at  least  to  that  of 
pecuniary  interest  created  by  the  greatest  sum 
of  money  that  has  ever  been  depending  upon 
a  man's  evidence. 

A  consequence  is,  that  from  the  mere  obser- 
vation of  the  species  of  the  interest  to  which 
the  action  of  a  man's  testimony  is  exposed,  no 
just  inference  can  be  formed  respecting  the 
degree. 

Another  consequence  is,  that  neither  on  the 
number  of  interests  and  motives  acting  on  the 
same  side,  can  any  such  inference  be  grounded. 
For  suppose  half  a  dozen  motives  acting  on 
one  side,  and  on  the  other  no  more  than  one : 
in  the  instance  of  each  of  the  half  dozen  in- 
terests, the  degree  of  force  may  be  so  low,  and 
at  the  same  time  that  of  the  single  interest  so 
high,  that  the  single  one  may  preponderate. 

This  state  of  things  is  actually  exemplified 
in  the  case  of  perjury  for  lucre.  In  the  cha- 
racter of  a  seducing,  a  mendacity-promoting 
motive,  the  force  of  pecuniary  interest  pre- 
ponderates over  that  of  all  the  standing  tute- 
lary and  mendacity-restraining  motives,  love 
of  ease,  fear  of  shame,  fear  of  punishment,  fear 
of  God,  sympathy  for  thejnjured:  two,  three, 
four,  or  all  five  of  them,  as  the  case  may  be. 

If,  from  the  action  of  five  interests  of  as 
many   different   species   on    one    side,    while 
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theie  w  bat  one  that  acts  oq  the  opposite 
Bide,  the  inference  of  the  prepondemncy  of  thei 
^e  ofer  the  one  is  not  conclusive ;  much  lessi 
can  the  opposite  inference  be  so,  the  pre- 
poodeiancy  of  the  one  over  the  five.  On  this  i 
vabject,  though  no  just  inference  fit  for  thei 
^guidance  of  judicial  conduct  can  be  deducedj 
firom  numbers,  yet  if  it  were  necessary 
frame  such  an  inference^  the  one  nearest  to] 
truth  would  be  that  which  should  pronoi 
the  chance  in  favour  of  the  preponderancy  of 
the  five  to  be  as  5  to  1 . 

As  the  conformity  or  disconformity  of  a  roanVi 
testimony  to  the  line  of  truth,  will,  in  relation 
to  each  distinguishable  fact,  depend  upon  the 
clear  amount  of  the  aggregate  force  of  interest  I 
acting  upon  it  in  relation  to  that  fact,  —  and 
that  amount  will  depend  upoo  the  difference 
between  the  sums  of  the  forces  on  both  sides ; 
it  is  equally  the  business  of  the  judge,  (in  order 
to  enable  himself  to  form  a  right  judgment  coq> 
ceming  the  credence  due  to  the  testimony),  to 
bring  to  light  all  those  interests.  To  confine 
hts  consideration  to  any  one  of  them,  would 
be  as  effectual  a  means  as  he  could  employ, 
were  it  his  desire  to  be  deceived. 

The  testimony  of  every  man  being  at  all 
times  exposed  to  the  action  of  the  tutelary, 
the  mendacity-restraining  interests,  some  or  mL 
of  them ;  while  his  being  exposed  to  the  action 
d  any  interest  acting  in  a  sinister  direction* 

;ting  in   the   character  of  a   mendacity-pro- 

»ting  interest,  is  but  matter  of  accident;  itj 
[follows  that  in  the  case  of  any  given  witnesa* 
(antecedently  to,  or  r-'  on   made  of,   his 

particu1:ir  sltuntlnn    :i       umstanccs,  truth 
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is,  in  every  part  of  his  testimony,  more  pro- 
bable than  falsehood.  The  only  interest  he 
has,  acts,  on  this  supposition,  on  the  side  of 
truth. 

On  this  supposition,  the  absence  of  menda- 
city, and  even  of  bias,  is  on  his  part  certain. 
The  truth  of  his  testimony  would  also  be  equally 
certain,  were  it  not  for  the  infirmities  to  which, 
in  the  character  of  a  witness,  the  intellectual 
part  of  every  man's  frame  is  liable;  viz.  1. 
original  mis-conception  or  non-perception ;  2. 
subsequent  oblivion  or  mis-recollection ;  3.  mis- 
expression. 

.  So  many  different  facts  as  there  are,  that  it 
falls  in  a  man's  way  to  speak  of  in  the  delivery 
of  his  testimony ;  to  the  action  of  so  many  dif- 
ferent groups  of  interests  may  it  happen  to 
his  testimony  to  be  exposed. 

A  consequence  is,  that  the  testimony  of  the 
same  man  may  be  true  in  some  parts,  false  and 
mendacious  in  others. 

Where  a  man's  testimony  is  not  exposed  to 
the  action  of  any  interest  acting  in  a  sinister 
direction,  he  will  either  have  no  wish  at  all 
in  relation  to  the  event  of  the  cause,  or  if  he 
has  any  vnsh,  it  will  be  on  the  side  of  truth 
and  justice. 

If,  at  the  same  time  that  it  stands  exposed  to 
the  mendacity-restraining  force  of  the  tutelary 
interests,  it  is  exposed  to  the  force  of  any  in- 
terest or  group  of  interests  acting  in  a  sinister 
direction,  his  wishes  will  be  on  that  side :  and 
his  testimony,  if  true,  will  pro  tanto  hav6  run 
counter  to  the  current  of  his  wishes.  If,  at  the 
same  time,  it  is  exposed  to  the  force  of  any 
particular   occasional   interest   acting   on  the 
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same  side  with  that  of  the  standing  tutelary 
ones,  there  will  then  be  interest  against  in- 
terest ;  and  his  wishes  will  be  on  the  one  side 
or  the  other,  according  to  the  comparative  force 
of  the  contending  masses  of  casual  interest. 

When  the  testimony  of  a  man  is  delivered,  in 
a  cause  in  which  he  is  a  party  concerned  in 
interest ;  in  respect  of  every  fact  which,  to  his 
eyes,  presents  itself  as  of  a  nature  to  exercise 
an  influence  on  the  event  of  the  cause,  his 
testimony  is  exposed  to  the  action  of  interest 
in  a  sinister  direction;  and  by  whatever  part 
of  his  testimony  (if  any)  a  fact  is  asserted,  the 
tendency  of  which  is  to  contribute  any  thing 
towards  causing  the  suit  to  terminate  to  his 
disadvantage,  that  part  of  his  testimony  runs 
counter  to  the  current  of  his  wishes.  As  often 
as  this  is  the  case,  (/.  e.  that  a  fact  possessing 
such  a  tendency  is  disclosed  by  his  testimony,; 
there  is,  in  regard  to  every  such  fact  so  asserted 
by  him,  a  certainty  that  the  disclosure  of  it 
has  not  been  brought  about  by  the  action  of 
any  sinister  interest ;  and  therefore,  that,  if  not 
true,  it  is  at  any  rate  not  believed  by  him  to 
be  false :  and  that  the  falsity  (if  there  be  any) 
is  the  result  not  of  any  sinister  interest  acting 
on  the  will,  but  of  some  infirmity,  (as  above) 
the  seat  of  which  is  in  the  intellectual  branch 
of  his  frame.  In  so  far,  therefore,  as  the  tes- 
timony a  man  gives  is  of  a  nature  to  operate 
to  his  disadvantage,  it  presents  a  stronger 
reason  for  its  being  regarded  as  true,  than 
can  be  presented  by  testimony  to  the  same 
effect  by  any  other  person.  As  far  as  a  man's 
testimony  makes  against  himself,  it  produces 
naturally  on  the  mind  of  the  judge  a  stronger 
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persuasion  of  its  truth,  than  can  be  produced 
by  the  testimony  of  any  extraneous  witness. 

To  gain  credence  for  a  fact  which,  true  or 
false,  has  been  believed  by  the  witness  to  be 
true ;  instances  have  sometimes  happened, 
where,  by  his  testimony,  he  has  deposed  to 
facts,  of  the  falsity  of  which  he  himself  was 
conscious  at  the  time.* 

Hence  another  consideration,  helping  to  shew 
the  weakness  of  the  inference,  that,  because  in 
one  part  of  his  testimony  a  man  has  been  false, 
even  to  mendacity,  therefore  in  all  the  other 
parts  of  his  testimony  he  has  also  been  false : 
the  erroneousness  of  the  rule.  False  in  one 
thing,  therefore  in  every  thing ;  or.  Once  false, 
and  always  false. 

Without  being  mendacious,  it  may  happen  to 
a  man's  testimony  to  be  false ;  and  that,  too, 
even  in  consequence  of  the  action  of  interest: 
this  is  the  case  of  bias. 

By  the  force  of  bias,  understand  the  force  of 

*  To  apply  this  to  religion.  In  perhaps  all  religions  there 
hare  been  sham  miracles  performed,  and  false  accounts  of 
miracles  never  performed.  But,  from  a  man's  having  joined  ia 
the  performance  of  a  sham  miracle,  or  fabricated  an  account 
of  a  miracle  known  by  himself  never  to  have  been  performed, 
we  are  not  to  conclude  that  in  each  instance  he  has  disbelieved 
the  existence  of  miracles  of  earlier  date,  said  to  have  been 
wrought  under  the  same  religion.  These  miracles  (says  he  to 
himselQ  are  true  ;  but  at  the  present  conjuncture  they  do 
not  produce  that  general  conviction  which  it  were  so  miich 
to  be  wished  they  did.  Let  us  aid  the  efficacy  of  truth  by  a 
pious  and  useful  falsehood. 

By  whomsoever  else  such  policy  may  be  condemned,  it  can 
never  with  any  consistency  be  condemned  by  any  of  those 
lawyers,  who,  on  such  an  infinite  variety  of  occasions,  and 
without  any  assignable  specific  use,  have  given  invention, 
currency,  or  support,  to  so  many  pernicious  falsehoods. 
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any  interest  acting  on  his  testimony  in  a  sinister 
direction,  and  in  such  manner  as  to  produce, 
on  the  part  of  such  his  testimony,  a  departure 
from  the  line  of  truth,  but  a  departure  such  as 
he  is  not  conscious  of. 

Falsehoods  produced  by  bias,  are  such,  and 
such  alone,  of  the  falsity  of  which,  he  by  whom 
the  false  testimony  is  delivered  is  not  conscious 
at  the  time. 

It  is  not  every  sort  of  falsehood,  that  a  man  is 
capable  of  uttering,  or  at  least  apt  to  utter, 
^^^thout  bein":  conscious  of. 

The  sorts  of  falsehoods  into  which  a  man  is 
most  apt  to  be  led  are  the  following,  viz. 

1.  Negative  falsehoods;  falsehoods  consist- 
ing in  the  denial  of  some  fact  or  circumstance 
which  iu  reality  took  place. 

A  man's  attention  is,  in  a  great  degree,  at 
his  command :  which  is  as  much  as  to  say, 
under  the  direction  of  his  wishes.  What,  on 
any  account,  he  finds  a  pleasure,  an  unmixed 
pleasure,  in  attending  to,  he  attends  to  of 
course  :  what  it  gives  him  pain  to  attend  to« 
(understand,  a  clear  balance  on  the  side  of 
pain),  he  withdra\%  s  his  attention  from ;  unless 
the  pain  produced  by  the  perception  be  so 
great  as  to  divest  him  of  the  command  he  pos- 
sesses over  his  attention  in  slighter  cases. 

2.  Falsehoods  in  degree ;  or,  in  other  words, 
falsehoods  of  exaggeration  :  falsehoods  respect- 
ing degree,  viz.  in  number,  weight,  or  measure. 
Of  the  exact  degree  he  has  no  recollection,  of 
the  correctness  of  which  he  is  himself  per- 
suaded :  if  he  has,  the  falsity  is  mendacity,  not 
the  pure  result  of  bias.  He  is  fearful  of  dcfiart- 
ing  from  the  tmth»  to  the  prejudice  of  that  side 
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to  which  his  wishes  are  attached  :  by  this  fear 
he  is  driven  into  an  error  on  the  opposite  side, 
an  error  to  the  prejudice  of  the  opposite  side. 
Suppose  the  falsity  consists  in  representing  the 
degree  greater 'than  it  is.  Under  the  appre- 
hension of  representing  it  as  less  than  the 
realitj',  he  has  represented  it  as  being  greater. 
The  considerations  which  pleaded  in  favour  of 
increase  being  conformable  to  the  bent  of  his 
wishes,  being  agreeable  to  him,  being  sources 
of  pleasure,  the  force  of  his  attention  was  di- 
rected upon  them,  since  it  went  to  increase 
that  pleasure.  On  the  other  side,  pain  being 
the  consequence  and  accompaniment  of  the 
attention,  the  attention  as  naturally  turned 
aside  from  it. 
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CHAPTER  III. 


OF  PECUNIARY  INTEREST, -CONSI DERED  AS  A 
GROUND  OF  UNTRUSTWORTHINESS  IN  TES- 
TIMONY.* 


In  estimating  the  force  of  a  pecuniary  inter- 
est in  its  action  upon  the  testimony  of  a  man. 


•  If  the  slight  sketch,  in  the  way  of  instruction,  here  given, 
be  of  use  with  reference  to  the  present  purposes,  so  will  it  for 
the  purpose  of  clivers  other  operations  performable  on  the  field 
of  judicature :  as,  for  example  : 

1.  Liquidation  of  the  quantum  of  punishment,  when  (in 
part  or  in  whole)  pecuniary. 

2.  Liquidation  of  the  quantum  which,  in  the  name  of  satis- 
faction for  loss,  with  or  without  injury,  a  plaintiff  ought  to 
receive. 

3.  Liquidation  of  the  quantum  which,  on  the  same  score, 
a  defendant  ought  to  be  compelled  to  pay. 

For,  on  this  ground,  the  views  of  the  judge  will  be  incom- 
plete and  partial,  if  (where  the  importance  of  the  cause  war- 
rants it,  and  the  diderence  of  circumstances  is  considerable) 
the  circumstances  on  both  sides  be  not  taken  into  the 
account. 

4.  Adjustment  of  the  pecuniary  burthen  proper  to  be  occa- 
sionally imposed  on  parties,  extraneous  witnesses,  or  third 
persons,  in  the  course  of  procedure,  rather  than  that  failure  of 
justice  or  misdecision  should  lake  place.  See  Book  IX. 
Part  11.  Casls  in  which  Exclusion  is  proper.  Chap.  2 
and  3.  Vexation  and  Expense. 

On  all  these  accounts  taken  together,  a  complete  and 
carefully  constructed  set  of  iflstnictions  on  this  head  would, 
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whose  character  in  respect  of  probity  is  not 
taken  into  consideration,  two  main  points  are 
to  be  considered. 

1.  The  value  of  the  respective  interests  in 
themselves. 

2.  The  pecuniary  circumstances  of  the  per- 
son. 

In  estimating  the  value  of  a  pecuniary  inter- 
est, four  points  are  to  be  considered. 

1 .  The  magnitude  of  the  sum  by  which  it 
is  represented. 

2.  The  value  of  it  in  respect  of  time,  i.  e.  ac- 
cording as  it  is  in  possession  or  not  in  posses- 
sion. 

3.  If  not  in  possession,  the  value  of  it  in 
respect  of  certainty,  according  as  the  interest  is 
vested,  or  the  possession  depending  for  its  com- 
mencement upon  contingencies. 

4.  The  duration  of  it;  in  respect  of  which 
(in  so  far  as  the  interest  is  represented  by  a 
sum  of  money)  perpetuity,  unless  any  thing  be 
specified  to  the  contrary,  is  supposed. 

In  whatsoever  shape  the  property  creative  of 
the  interest  happens  to  be ;  —  where  (for  the 
purpose  of  comparison  with  another  interest) 
any  correct  estimate  is  to  be  formed  of  it, 
they  must,  if  not  already  existing  in  the  shape 
of  a  sum  of  money,  be  reduced  to  that  shape. 

The  value,  and  consequently  the  mendacity- 
promoting  force,  of  a  pecuniary  interest,  the 
money  not  being  in  hand,  is  less  and  less,  in 


in  every  code  of  proceduire,  be  a  fit  and  useful,  not  to  say  a 
necessary,  document. 

The  present  pretends  to  no  other  character  than  that  of  a 
sample,  and  imperfect  outline. 
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proportion  as  the  time  at  wbich  it  is  to  be  in 
baud  is  more  and  more  distant. 

So,  (the  time  at  which,  if  at  all,  it  is  to  come 
in  hand,  being  given),  in  proportion  as  the  event 
of  its  coming  in  hand  is  more  or  less  uncertain  : 
i,  e.  in  the  proportion  between  the  nmnber  re- 
presentative of  the  chances  against  its  coming 
m  hand,  and  the  number  representative  of  the 
chances  in  favour  of  its  coming  in  hand. 

In  regard  to  uncertainty,  a  distinction  must 
be  noted  between  the  case  where  the  event 
depends  merely  upon  physical  causes,  not  de- 
pending in  ordinary  cases  upon  the  will  of  man, 
(such  as  the  death  of  Titius  before  that  of  Sem- 
pronius);  and  the  case  where  it  depends  wholly 
or  partly  upon  moral  causes,  (such  as  the  will  of 
Titius  or  Sempronius).  In  the  former  case,  the 
interest  will  in  general  have  a  rateable  value ; 
and  the  force  of  it  may  be  rated  at  the  sum 
which,  if  sold,  it  would  (as  supposed)  produce. 
In  the  other  case,  it  cannot,  generally  speaking, 
have  any  rateable  value ;  and  yet  the  force  of 
it,  when  acting  upon  testimony,  may  he  little 
different  from  that  which  it  would  act  with, 
were  the  receipt  of  the  sura  regarded  as  not 
subject  to  uncertainty. 

Suppose  a  son,  the  only  child  of  his  father, 
the  father  a  widower,  and  beyond  the  age  at 
which  it  is  usual  for  men  to  marry,  or,  if  mar- 
ried, to  beget  children  :  the  estate  of  the  father 
at  his  own  disposal,  not  assured  to  the  son  by 
law :  of  the  disposition  of  the  father,  in  respect 
of  amity  towards  the  son,  nothing  known,  there- 
fore amity  to  be  presumed.  At  market,  the 
interest  of  the  son  in  the  property  in  possession 
of  the  father  (he  not  joining  in  the  sale)  would 
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not  be  saleable.     Yet,  suppose  the  title  of  the 
father  to  the  whole  estate  to  be  in  dispute,  and 
the  son  examined  as  a  witness  :  the  force  with 
which  the  mendacity-promoting  interest  ere 
ated  by  the  value  of  the  estate,  acted  upon  hi 
bosom,  would  not  be  in   this  case  material! 
less  than  what  it  would  be  had  the  estate  been 
assured  to  him  by  law,  viz,  to  be  received  bfll 
him  after  and  upon  his  father's  decease.  *^^ 

In  like  manner,  (even  setting  aside  whatever 
interest  might  in  this  case  be  constituted  by 
the   tie   of  sympathy),    the  force  with  which 
their  respective  interests  in  the  estate  acted  on     [ 
their  respective  bosoms,  would  not,  in  the  bo- 
som of  the  son,  be   diminished  by  a  sum  so 
great  as  the  sum  representative  of  the  value  of 
the  estate  for  and  during  the  father's  life;  inafl^H 
much  as,  during  the  life  of  the  father,  the  solP^ 
is  naturally  a  sharer  in  the  advantages  attached 
to  the   father's  property,  notwithstanding 
legal  dependency  of  the  quantum  of  that  sh 
upon  the  father  s  pleasure. 

In  a  rough  way,  and  even  in  a  way  su 
ficiently  adapted  to  divers  other  purposes,  the 
state  of  a  man's  circumstances  may  be  ex- 
pressed by  the  difference  between  the  saleable 
valoe  of  his  property  in  hand,  and  the  sum  of 
the  debts  (including  pecuniary  obligations  of  all 
sorts)  to  the  discharge  of  which  he  stands 
bound. 

But,  for  the  purpose  of  estimating  the  seduc- 
tive force  with  which  a  given  mass  of  pecuniary 
interest  may  be  considered  as  acting  on  a  man^s 
testimony,  several  other  circumstances  will  re- 
quire to  be  taken  into  account,  viz. 

I .  The  slate  of  his  pecuniary  circurastanc 
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in  respect  of  present  exigency,  or  the  propor- 
tion between  present  need  and  present  means  : 
and  this,  whether  the  sum  in  question  be  need- 
ful for  the  purpose  of  procuring  greater  proOt, 
or  of  saving  him  from  greater  loss.  Remember, 
to  this  purpose,  the  story  of  Esau,  who,  under 
'  the  pressure  of  hunger,  sold  his  birthright  for  a 
mess  of  pottage. 

2.  Proportion  between  his  exigencies,  in  re- 
spect of  domestic  relations,  and  his  pecuniary 
means ;  according  as  the  effect  of  sucli  relations 
is  to  charge  him  with  pecuniary  obligations,  or 
to  afford  him  pecuniary  support.  Whether  the 
proposed  witness  be  of  the  one  sex  or  the 
other ;  be  unmarried  or  married ;  be  childless 
or  have  children,  and  in  what  number,  uid 
whether  arrived  or  not  arrived  at  a  state  of  self- 
maintenance  ;  whether  they  be  respectively  of 
that  sex  which  has  fewest  wants  and  most 
resources,  or  of  that  which  has  most  wants  and 
fewest  resources ;  with  what  other  relations  {if 
any)  in  any  of  the  Unes  of  natural  relationship, 
descending,  ascending,  or  collateral,  the  wit- 
ness has  any  connexion,  contributing,  as  abore, 
to  augment  the  sum  of  lus  resources  on  one 
hand,  or  that  of  his  exigencies  on  the  other. 

3.  Proportkm  between  his  pecmumrr  meauis 
(tix.  the  clear  amount  of  them,  after  addition  of 
the  aBMMBt  of  doBflBtie  waffbea^  lad  dedncAm 
of  toe  aittiMint  of  dcmestici  clwveft»  ^  aboveX 
between  his  pecuniary  means  ^us  explsined, 

K     aBdhisejnMiciQs(ifinT) 
^m     statmiA  fife:  siMe»ortwo 
^H     same  quttataim  uf  dear  pecwwiry 
^1         low  in  iiAk.  mky  be  in  ti  sfeMe  ef 
^<  another,  hicb  m  tank,  in  a  stale 
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4.  Habitual  rate  of  expense  is  not  in  this 
respect  altogether  without  its  influence.  Two 
men,  in  pecuniary  circumstances  in  every  re- 
spect equal,  the  one  habitually  spending  his 
whole  income,  the  other  but  the  half  of  his ; — a 
sum  to  a  given  amount,  whether  coming  in,  in 
the  shape  of  extraordinary  gain,  or  going  out, 
in  the  shape  of  extraordinary  loss,  will  be  apt 
to  find  the  testimony  of  the  non-saving,  man 
more  sensible  to  its  influence  than  that  of  the 
saving  man. 

For  the  guidance  of  the  judge's  mind,  in  the 
formation  of  his  estimate  of  the  trustworthiness 
of  the  deponent's  testimony,  it  will  in  most 
cases  not  be  worth  while  for  him  to  subject 
either  the  deponent  or  himself  (not  to  speak  of 
extraneous  witnesses)  to  the  vexation  attached 
to  a  chain  of  investigation  thus  particular  and 
intricate.  But  there  are  cases  in  which  it 
may:  and  since  it  will  often  happen  that,  of 
the  above  particulars,  a  number  more  or  less 
considerable  will  come  to  light  in  the  course  of 
the  cause,  as  it  were  of  themselves,  or  without 
any  trouble  worth  regarding,  on  this  account  it 
seems  desirable  that  the  influence  of  them 
should  be  habitually  present  to  the  mind  of 
the  judge. 

The  sum  in  question, — and  a  man's  sensibility 
to  pecuniary  influence,  in  so  far  as  it  can  be 
collected  from  circumstances  of  an  external  na- 
ture (as  above), — being  both  given ;  the  influence 
of  the  same  sum  will  be  greater,  much  greater, 
in  the  case  of  its  going  out  of  hand,  in  the  shape 
of  antecedently  unexpected  loss,  than  in  the. 
case  of  its  coming  into  hand,  in  the  shape  of 
antecedently  unexpected  gain. 
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Value  of  a  man's  property  to-day,  say  1000/.: 
sum  at  stake  upon  his  testimony,  600/.  Let  thia 
sum  be  taken  from  him  to-raorrow,  the  amuunt 
of  his  property  to-day  is  twice  as  great  as  inrhat 
it  will  be  to-morrow.  But  let  this  same  sum 
be  given  to  him  to-morrow,  the  value  of  his 
property  to-morrow  will  not  be  twice  as  great 
as  it  is  to-day. 

But  suppose  that  it  even  were  twice  as 
great :  the  matter  of  wealth  is  of  no  value,  but 
in  proportion  to  its  influence  in  respect  of  hap- 
piness. Multiply  the  sum  of  a  man's  property 
by  2,  by  10,  by  100,  by  1000,  there  is  not  the 
smallest  reason  for  supposing  that  the  sum  of 
his  happiness  is  increased  in  any  such  propor- 
tion, or  in  imy  one  approaching  to  it :  multiply 
his  property  by  a  thousand,  it  may  still  be  a 
matter  of  doubt,  whether,  by  that  vast  addition, 
you  add  as  much  to  his  happiness,  as  you  take 
away  from  it  by  dividing  his  property  by  2,  by 
taking  from  him  but  the  half  of  it. 

In  many  instances  there  will  be  a  difficulty 
in  deciding,  in  the  case  of  receipt  of  money, 
whether  it  be  to  be  placed  to  the  account  of 
gain,  or  of  exemption  from  loss:  and,  in  like 
manner,  in  case  of  disbursement,  whether  to 
the  account  of  loss,  or  of  non-receipt  of  gain. 
Of  this  difficulty,  when  it  occurs,  it  concerns 
the  judge  to  be  aware :  but  there  are  many 
instances  in  which  it  has  no  place. 
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OP    INTEREST    DERIVED    FROM     SOCIAL 
roNXExroNs  in  GEXEUAI.. 


Gain  or  loss  may  be  expected  either  from 
the  compulsory  operation  of  law,  or  from  the 
uncoerced  conduct  of  individuals. 

The  value  of  the  sum  at  stake  being  given, 
and  the  degrees  of  proximity  and  certainty  re- 
spectively attached  to  the  receipt  or  loss  of  it 
being  given  ;  whether  it  be  from  the  dispensa- 
tions of  law  that  the  assurance  of  acquisition 
or  loss  is  derived,  is  a  question,  the  ai^.swer  to 
which  makes  (it  is  evident)  no  difference  in  the 
value  of  the  interest,  nor  thence  in  the  force 
with  which  it  is  likely  to  act  upon  testimony 
in  the  character  of  a  mendacity-promoting  or 
mendacity-restraining  motive. 

If  (in  respect  of  the  value  of  the  interests 
created,  and  the  force  with  which  they  respect- 
ively act  upon  testimony)  acquisition  and  loss 
when  considered  as  resulting  from  the  dispen- 
sations of  law,  are  in  general  superior  to  ac- 
quisition or  loss  to  the  same  amount  when 
expected  from  causes  with  which  law  does  not 
interfere;  this  superiority  is  far  from  being  con- 
stant or  universal.  Of  the  operations  of  law 
the  effect  can  never  be  so  prompt  as  the  effect 

VOL.  v.  u  u 
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of  operations  in  which  the  law  has  no  coDcern 
is  in  many  instances.  And,  how  necessary 
soever  the  coercive  and  protective  force  of  law 
may  in  general  be,  to  the  giving  to  men's 
possessions  a  degree  of  certainty  not  derivable 
from  any  other  source ;  yet,  in  many  instances, 
acquisition  or  loss  looked  to  from  this  or  that 
source,  will  appear  to  a  particular  individual 
still  more  certain,  as  wall  as  prompt,  than  any 
acquisition  or  loss  to  the  same  amount  that 
could  have  been  expected  by  him  from  the 
hand  of  law. 

For  years  together  a  journeyman  has  been  em- 
ployed by  the  same  master  at  a  guinea  and  a  half 
a  week :  from  any  other  master  he  would  not 
expect  to  get  above  one  guinea  a  week  :   it  is  in 
the  power  of  the  master,  any  Saturday  evening 
in  the  year,  to  break  oti"  all  connexion  with  him 
on  paying  him  the  guinea  and  a  half  for  his  week's 
M'ork.     Says  the  master  to  the  journeyman,  on 
Friday  next  you  are  to  appear  in  such  or  such 
a  coiut :  if,  on  that  occasion,  you  do  not  give 
testimony  to  such  or  such  an  effect,  the  wages 
you  receive  the  next  day  will  be  the  last  wages 
you  ever  receive  from  me.     Who  does  not  sec 
that  the  force  with  which  a  threat  to  this  effects 
acts  on  the  testimony,  will  be  greater  than  ifj 
in  the  event  of  his  giving  a  testimony  opposite 
to  that  required  of  him  as  above,  he  were  to 
incur  a  legal  debt  to  the  amount  of  twenty-six 
guineas  (a  year's  extra  wages),  he  not  being 
destitute  of  the  means  of  paying  it  ? 

Vary  the  case,  by  substituting  for  emploj^er 
and  journeyman,  customer  and  dealer :  both  of 
these  in  the  condition  of  masters:  the  result, 
in  res])ect  of  the  action  of  the  interest  on  the 
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testimony  of  the  witness,  will  not  be  materially 
different. 

Let  the  event,  on  which  the  siipi>osed  debt 
of  twenty-six  guineas  attaches  upon  the  jour- 
neyman, be  this,  viz.  that  of  the  master's  gain- 
ing the  cause.  Here,  then,  is  an  apparent 
interest,  appearing  to  act  upon  the  witness  ia 
such  manner  as  to  incite  him  to  testify  agahist 
his  master,  though  it  were  at  the  expense  of 
r truth;  while  yet,  in  fact,  he  is  incited  to  testify 
in  favour  of  his  master,  by  an  opposite  interest, 
which,  though  perhaps  not  apparent,  is  mi 
stronger  than  the  apparent  one. 

Ties  of  this  sort  are  alike  obvious  and  n™ 
merous.   In  point  of  force, — even  supposing  the 
interest  created  in  each  instance  to  be  a  mere 
pecuniary  interest,  unfortified  by  any  mixture, 
of  sympathy, — it  is  no  more  susceptible  of  anyj 
determinate   limits,   than   the  interest   consti-J 
tuted  by  a  liquidated  sum  payable  on  the  spot.] 
If,  then,  to  the  exclusion  of  these  less  conspiJ 
cuous  but  not  less  powerful   ties,   the  judge 
were  to  keep  his  eye  fixed  on  the  interest  con- 
stituted   by   a  liquidated    pecuniary   sum,   he] 
would  be  in  a  way  to  be  continually  deceived. *! 

If,  iu  the  cases  where  it  is  thus,  as  it  were,] 
latent  and  unconspicuous,  the  single  force 
•^lecuniary  interest  is  capable  of  rising  to  a  levd( 
with  any  to  which  a  conspicuous  interest  of  th< 


In  virtue  of  the  existing;  exclusiouary  rules,  this  state  of 
constant  deception  has  been,  time   out  of  mind,  the  lot 
English  judges.     But,  the  mischief  falling  exclusively  upoc 
the  party  in  tlie  right,  while  the  advantage  of  it  is  share 
between  the  party  in    the  wrong  and  the  6rm  in  which  the 
■judges  are  the  acting  partners,  no  deception  (it  has  been  seen) 
■••was  ever  submitted  to  with  a  more  unruiBod  acquiescence. 
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»auie  kind  is  usually  wont  to  rise ;  much  more 
is  it  where  it  happens  to  it  to  be  corroborated 
by  the  force  of  sympathy. 

In  this  situation,  in  the  ordinary  state  of 
things,  are  to  be  found  the  several  descriptions 
of  persons  who  stand  connected  with  others  by 
the  ties  of  natural  relationship. 

1.  The  child,  with  reference  to  the  father,  or 
mother,  or  both. 

2.  Any  person  junior  in  age,  by  whom   e: 
pectations  are  entertained  from  the  bounty  of  t? 
relation  senior  in  age ;  whether  in  the  simple 
ascending  line  (as  grandfather  or  grandmother), 
or  in  the  double  or  collateral  line  (as  uncle  otj 
aunt  in  any  degree,  or  their  descendants  in  an^ 
degrees). 

Exclusive    of  the   complex    interest     coai" 
posed  of  a  mixture  of  pecuniary  interest  ai 

natural  sympathy,  is  the  interest  which  hai< 
^place  where  the  one  of  the  parties  is  subject  to 
ithe  direction  and  government  of  the  other. 

The  case  in  which   this  sort  of  interest 
(Capable  of  existing  in  its  purest  state,  unmixedl 
with  any  of  the  other  interests  that  are  so  na-' 
jturally  connected  with  it,  is  that  which»  in  the 
.bosom  of  the  ward,  is  created  by  his  depend-' 
ance   on   the    guardian.      Pecuniary  interest, 

howsoever  accidentally  combinable  with  it,  be- 
longs not  to  the  case :  and  as  to  sympathy,  if i 
.it  be  a  natural  acconipaniment,  neither  is  anti«f 

)athy  an  unnatural  one :  at  any  rate,  if  it 
[supposed  that  upon  an  average  there  is  a  ba* 
[lance  on  the  side  of  sympathy,  it  cannot 

mpposcd  that  this  balance  can,  in  its  amouni 

ipproach  near  to  that  which  has  place  in  th( 
[more  ordinary  case»  where  the  relationships 
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guardian  and  parent  are  combined  in  the  sai 
person. 

Now  the  interest  created  by  depcndance 
natural    domestic  power,    of  what  is  it  com- 
posed ?     Of  the  fear  of  pains  of  many  kinds, 
added  to  the  hope  of  pleasures  of  most  kinds. 

The  interest  capable  of  being  created  in  the 
bosom  of  the  domestic  subordinate,  by  his 
dependance  on  his  correlative  superordinate, 
is  so  obvious  as  scarcely  to  require  mentioiij 
though  it  were  only  in  the  way  of  memento. 

The  interest  capable  of  being  created  by  tl 
same  relationship  in  the  bosom  of  the  superior," 
this  interest,  howsoever  obvious,  is  somewhat 
less  obvious  than  the  interest  created  in  the 
correlative  and  opposite  case. 

In  general,  and  throughout  the  circle  of  d( 
mestic   relationships,   the   social   interest,   tl 
interest  of  sympathy,  is  apt  to  exist  in  greatc 
force  in  the  bosom  of  the  superordinate,  thf 
in  the  bosom  of  the  subordinate :  in  the  bosoi 
of  til e  parent,  than  in  the  bosom  of  the  child' 
and  so  on  through  the  string  of  more  and  more 
distant  relationships,  which  are,  as  it  were,  tb^H 
images,  fainter  and  fainter  the  oftener  they  ar^l 
transmitted  or  reflected,  of  the  relationship  be- 
twixt parent  and  child.     Of  this  disparity,  t 
cause  is  to  be  found  in  the  pleasure  of  pow 
peculiar  to  the  parent,  and  in  which  the  chil 
though  the  source  of  it,  has  no  share.    If  in  tl 
or  that  instance  the  bmlauce  be  reversed,  th 
cause  is  to  be  looked  for  partly  in  the  superior 
sensibility  of  youth,  partly  in  the  idiosyncrati 
temperament  of  the  individual. 

But  besides  this  social  interest,  the  relalio 
.ship  of  the  superior  to  the  subordinate  is  su 
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ceptible  of  giving  lodgment  to  an  interest  of 
the  self- regarding  kind,  which  must  not  be 
overlooked.  In  the  case  of  parent  and  child, 
the  superior  stands  bound  by  a  variety  of  ties 
to  make  provision  for  the  sustenance  of  the 
subordinate.  But,  the  more  of  his  sustenance 
the  child  draws  from  sources  other  than  the 
pecuniary  funds  of  the  parent,  the  less  is  the 
quantity  by  which  it  is  necessary  he  should 
diminish  the  amount  of  these  funds.  As  often, 
therefore,  as  money  is  at  stake  in  a  suit  ta 
which  the  child  is  party  and  the  parent  a 
witness, — the  interest  to  the  action  of  which 
the  testimony  of  the  witness  is  exposed,  adds 
to  the  universally-operative  social  interest  an 
interest  strictly  |>ecuniary,  an  interest  of  the 
self-regarding  kind.  And  so,  in  regard  to  all 
persons  standing  in  this  respect  in  the  place  of 
parents:  allowance  being  made  for  the  compa- 
rative faintness  of  the  obligation,  legal  or  moral, 
in  their  resj^ctive  cases. 

An  interest  exerting  its  influence  on  testi* 
mony,  is  alike  capable  of  being  created  by  the 
hope  of  good,  and  by  the  fear  of  evil.  On 
many  occasions,  the  object  being  given,  hope 
and  fear  looking  to  that  object  run  into  one 
another  and  are  undistingiiishable  :  for  when  a 
good  of  any  kind  has  been  habitual  in  a  degree 
sufficient  to  keep  up  expectation  of  its  conti- 
nuance, it  is  difficult  to  say  to  which  of  the  two 
denominations,  hope  or  fear,  the  expectation 
entertained  in  relation  to  it  ought  to  be  referred 
in  preference :  to  the  hope  of  retaining,  or  to 
the  fear  of  losing  it.  In  a  more  particular 
degree,  the  observation  holds  true  in  regard  to 
that  particular  species  of  good,  which  is  com- 
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posed  of,  or  has  for  its  efficient   cause,    the 
matter  of  wealth  :  money,  money's  worth,  and 
whatever  may  be   to  be    had   by    means    q^J 
money.  ^^ 

Here  and  there,  perhaps,  a  mass  of  interest 
may  be  found,  consisting  of  the  fear  of  evi^^ 
without  any  hope  of  good;  a  mass  of  interefl^^ 
having  no  connexion  in  any  way  with  the 
matter  of  wealth.  Suppose  two  persons  in 
office,  military  or  unmilitary  ;  the  one,  to  some 
purposes,  under  the  direction  of  the  other; 
from  the  favour  of  the  superior,  the  inferior  is 
not  in  the  habit  of  deriving,  nor  in  the  way  to 
derive,  money  or  money's  worth :  on  the  pj  " 
of  the  inferior,  therefore,  the  fear  of  evil  (if; 
exists)  exists  in  a  state  of  relative  purity,  ui 
mixed  with  the  hope  of  good.  Suppose  then 
(what  is  generally  the  case),  that  without  com- 
mitting himself  in  any  way  (/.  e.  without  sub- 
jecting himself  in  any  degree  to  legal  punish- 
ment, or  even,  to  appearance  at  least,  to  any 
certain  and  decided  portion  of  shame),  it  is  in 
the  power  of  the  superior  to  inflict  habitual 
vexation  on  the  other :  the  force  of  this  vexa- 
tion, is  the  force  with  which  the  will  of  the 
superior  is  capable,  in  an  influential  way,  of 
acting  on  the  conduct  of  the  inferior,  on  any 
such  occasion  as  that  of  delivering  testimony, 
as  well  as  on  any  other. 

Let  the  degree  of  vexation  thus  producible 
be  such,  that  whereas  the  official  emolument 
of  the  inferior  is  equal  to  100/.  a  year, — to  rid 
himself  of  this  vexation,  he  would  be  content 
to  render,  under  another  superior,  the  same 
official  service  for  20/.  a  year  less.     On  this 
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supposition,  the  non- pecuniary  interest  by 
which  the  testinaony  of  the  inferior  may  be 
acted  upon  in  any  direction,  proper  or  sinister, 
is  equal  to  a  pecuniary  interest  constituted  by 
the  eventual  assurance  of  a  loss  (he  having  the 
means  of  sustaining  it)  equal  to  the  present 
value  of  an  annuity  of  20/.  a  year  for  his  life ; 
at  twelve  years'  purchase,  say  120/. 

In  the  case  of  these  several  relationships, 
comparison  being  made  between  sympathy  and 
antipathy, — sympathy  will  naturally  be  re- 
garded as  the  sort  of  affection  predominant,  on 
an  average  :  the  balance  of  such  afiections  as 
are  not  of  a  self-regarding  nature  will  naturally 
be  looked  for  on  that  side,  and  as  adding  its 
force  to  whatever  may  happen  to  be  exerted  by 
the  pecuniary  interest,  and  the  other  self-re- 
garding ones. 

But  it  would  be  a  groes  oversight,  and  a 
copious  source  of  deception  to  the  judge,  if  (to 
the  purpose  of  judging  of  evidence,  or  to  any 
other  purpose,)  he  were  to  be  altogether  un- 
aware of  the  casual  predominance  of  the  dis- 
social affection  of  antipathy,  even  between  the 
nearest  relations.  On  a  variety  of  occasions 
which  force  themselves  upon  his  view,  he  be- 
holds the  marks  and  fruits  of  their  antipathy 
in  the  suits  to  wliich  they  are  the  contending 
parties :  and  well  may  be  conceive  that  the 
cases  in  which  the  antipathy  thus  manifests 
itself,  fonn  but  a  part,  and  that  a  small  part, 
of  those  in  which  it  exists,  and  that  in  a  degree 
>f  exercising  on  testimony  a  sinister 
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grounded  on  the  several  relations,  domestic  and 
political,  is, — a  general  pi'esumption  of  mutual 
sympathy, — stronger  or  weaker  according  to 
the  nature  and  degree  of  the  relationship, — but, 
on  every  occasion,  liable  to  be  rebutted  by 
special  evidence. 


I.  The  superiority  of  the  interest  which  the 
relation  of  husband  iind  wife  is  capable  of 
creating:,  when  compared  with  the  interest  cap- 
able of  attaching  itself  to  any  of  the  others, 
is  too  obvious,  and  too  clear  of  dispute,  to 
need  bringing  to  view  by  any  special  observa- 
tions. 

The  only  particulars  to  which,  on  the  sub- 
ject of  this  relation,  it  can  ever  happen  to  need 
bringing  to  view,  are  the  cases  forming  so  many 
exceptions  to  the  general  rule  :  the  cases  in 
which  the  interest  commonly  attached  to  this 
relation,  and  acting  on  testimony  in  a  corre- 
spondent direction  and  with  a  correspondent 
degree  of  force,  may  happen  to  act  with  an 
inferior  degree  of  force,  though  in  that  same 
direction ;  or  even  in  a  direction  plainly  oppo- 
site. 

The  general  rule  is  too  obvious  to  admit  the 
possibility  of  the  judge's  regarding  it  in  any 
case  with  a  degree  of  attention  inferior  to  that 
which  is  its  due.  On  this  occasion,  as  on  others, 
one  great  use  of  a  body  of  instructions  from  the 
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[legislator  to  the  judge,  is  the  preventing  him 
[from  seeking,  in  the  cover  aflForded  by  general 
rules,  a  cloak  for  imbecility,  or  indolence,  or 
negligence,  or  indift'erence,  or  partiality,  or  cor- 
ruption of  a  still  grosser  nature: — in  the  pre- 
sent instance,  for  affecting  to  see  an  influencing 
interest  where  there   is  none,  or  to  see  suchj 
interest  where  there  is  an  opposite  one;  for  pre-' 
suming  the  bias  of  the  witness  to  be  on  onej 
side,  when  the  facts  in  the  cause,  if  he  chosi 
to  look  at  them,,  would  shew  it  to  be  acting 
on  the  opposite  side. 

A  suit  or  cause,  criminal  or  civil ;  the  hus- 
band, plaintiff  or  defendant :  on  his  side,  o% 
on  the  opposite  side,  the  testimony  of  his  wife 
is  called  in.  If  nothing  else  appears  in  th( 
cause  than  that  she  is  his  wife ; — if,  of  th« 
terms  on  which  (in  respect  of  amity  or  th< 
contrary)  they  live,  no  special  indication! 
present  themselves, — nothing  but  the  existence 
ui^  the  matrimonial  relation  ; — the  ordinary  de- 
gree of  affection  must,  and  will  of  course, 
understood  to  subsist. 

But  this  presumption  ought  to  be  understoo< 
as  capable,  for  this  purpose,  to  be  rebutted 
any  time,  by  the  proof  of  special  facts   indiJ 
cative   of  the   contrary :    such   as   sejiarationi 
whether  by  consent,  or  by  authority  of  law 
elopement,  on  the  part  of  the  wife ;  habitual 
and  open  adulterous  cohabitation,  on  the  pai 
of  the  wife,  in  a  house  separate  from  that  oi 
the  husband. 

But  neither  should  these  indications,  howso- 
ever strong  the  presumption  which  they  afford^ 
be  regarded  as  conclusive  evidence  of  the  al 
sence  of  all  interest. 
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Separation  will  not  take  away  the  pecuniary 
liaterest  which  the  wife  has  in  the  gain  or  loss 
lliat  may  happen  to  her  husband,  unless  her 
maintenance  is  fixed,  has  been  so  for  a  length 
of  time,  and  all  intercourse  between  them  has 
ceased :  nor  even  then  altogether,  since  pecu- 
niary loss  on  the  part  of  the  husband  would 
in  some  cases  disable  him,  wholly  or  in  part, 
from  affording  such  raaiute nance. 

Notwithstanding  separation,  elopement,  or 
adulterous  cohabitation  still  subsisting,  the 
common  interest  may  have  regained  its  ori- 
ginal force,  if  from  *other  incidents  there  ap- 
pears reason  to  believe  that  a  reconciliation 
has  already  taken  place,  or  is  likely  to  take 
place. 

The  interest,  and  its  influence  on  the  testi- 
mony, depending  not  on  the  outward  and  fac- 
titious bond  or  symbol  of  connexion,  a  token 
given  at  some  distant  point  of  time, — but  upon 
the  affections  prevalent  in  the  bosom  of  the 
witness  at  the  very  time  of  the  utterance  of 
her  testimony  ;  whatever  indications  of  a  con- 
trary interest  happen  at  that  time  to  present 
themselves,  present  the  same  demand  for  the 
judge's  attention  as  any  other  endence  by 
which  the  trustworthiness  of  testimony  may 
be  affected. 

1,  On  this  occasion,  however,  it  concerns  the 
judge  to  keep  his  attention  open  to  two  cir- 
cumstances. 

1.  One  is,  that, — where  the  importance  of  the 
cause,  in  its  own  nature  or  in  the  eyes  of  the 
party  or  witness,  is  such  as  to  create  an  interest 
capable  of  supporting  them  under  the  trouble 
of  the  imposture, — appearances  of  dissension, 


f  BA?.  V.) 


SEXUAL  CONNEXIONS. 


660 


and  even  enmity,  between  the  husband  and  the 
wife,  may  be  put  on,  lor  the  purpose  of  rebut- 
ting the  presumption  of  conjugal  partiality,  and 
thence  gaining  for  her  testimony  a  degree  of 
credit  beyond  what  properly  belongs  to  it. 

2.  Another  is,  that  whatsoever  ill-humour  or 
antipathy  may  be  really  prevalent  at  the  time, 
the  pecuniary  interest  (a  sell-regarding  interest, 
an  interest  in  a  considerable  degree  inseparable 
from  the  legal  obligations  attached  to  the  con- 
nexion,) remains  on  the  other  side  to  oppose 
its  force  to  that  of  the  dissocial  interest:  so 
that  unless  the  case  be  such  that  the  dis- 
advantage that  would  fall  on  the  husband  in 
consequence  of  the  loss  of  his  cause,  would 
have  no  material  effect  on  his  p\use,  her  tes- 
timony will  not,  by  any  such  disagreement,  be 
divested  of  all  bias  in  favour  of  his  side  of  the 
cause  ;  unless  (as  is  sometimes  the  case  be- 
tween adversaries,  e.g.  in  all  acts  of  aggiessiou 
so  open  as  to  expose  the  aggressor  to  inevit- 
able punishment,)  her  antipathy  for  her  hus- 
band has  tor  the  moment  become  stronger  than 
her  regard  for  herself. 

The  estimation  in  which  a  woman  is  held, 
is  apt  to  be  more  or  less  disadvantageously 
affected,  when,  after  her  having  cohabited  with 
a  man  in  the  character  of  his  wife,  a  discovery 
is  made  that  there  was  no  marriage,  or  that  for 
some  cause  or  other  the  marriage  was  void. 
In  general,  therefore,  were  no  other  interest  at 
stake  than  the  interest  of  her  reputation,  in  a 
cause  in  which  the  fact  or  validity  of  the  mar- 
riage were  in  question,  the  testimony  of  the  wife, 
if  examined  on  that  side,  would  be  drawn  by 
a  strong  bias  to  the  affirmative  side. 
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Yet  cases  are  not  wanting  in  which  the  bias 
would  be  still  more  incontestably  on  the  other 
side.  For  example,  where  the  wife  is  prose- 
cuted for  bigamy.  If  she  can  induce  a  per- 
suasion that  the  supposed  former  marriage 
never  took  place  in  fact,  or  was  not  legaJ, 
she  thereby  exempts  herself  from  whatever 
punishment  is  attached  to  that  offence. 

In  adultery  on  the  part  of  the  wife,  conceal- 
fnent  is  coniiiionly  an  object  with  both  delin- 
quents; and  so  far  as  it  is  preserved,  reputation 
remains  unaffected.  But  open  adultery  is  like- 
wise not  without  example :  nor  is  the  case 
without  example,  in  which,  for  the  purpose  of 
divorce,  proofs  of  the  transgression  have  been 
purposely  furnished  by  the  wife. 

In  a  cause  in  which  the  husband  is  a  party, 
<:oncealed  adultery  on  the  part  of  the  wife  can- 
not with  reason  be  regarded  as  a  circumstance 
•diminishing  in  any  considerable  degree  (much 
less  destroying)  the  complex  and  powerful  in- 
terest by  which  the  testimony  of  the  wife  is 
drawn  towards  the  husband's  side.  The  unity 
of  pecuniary  interest,  and  of  that  sort  of  repu- 
tation which  is  attached  to  condition  in  life, 
remains  unimpaired.  With  ill-will,  in  any  de* 
grec,  the  transgression  has  on  her  part,  thouj 
a  most  natural,  not  a  necessary,  connexion, 
either  in  the  character  of  cause  or  in  tlic 
character  of  effect.  Friendship  may  remaii 
unchanged.  The  only  thing  certain,  is,  the 
[existence  of  a  man  in  whose  society  she  has 
reaped  a  sensual  gratification,  which  (by  reason 
of  absence,  or  debility,  or  indifference,  or 
estranged  appetite,  or  inferiority  in  persona! 
accomplishments,)  she  has  failed  of  experien- 
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,cing  in  the  arms  of  the  man  to  whom  she  is 
[joined  by  law.* 

For  rebutting  the  presumption  of  partiality 

-created   by  the  legal  connexion, — a  partiality 

In   general   little   inferior   in   strength   to  that] 

which  either,   being  alone,  would  feel  for  hial 

tor  her  own  cause, — the  judge  will  naturally 

carry  to   account   whatsoever    counter-indica- 

itions  happen  in  any  case  to  present  themselves. 

iBut  it  is  seldom  that  the  utility  of  such  lights, 

Lwith  reference  to  truth,   and  security  against 

•deception  and  consequent  misdecision,  will  be 

important  enough   to   outweigh  the   vexation, 

expense,    and   delay  —  more    particularly   the 

vexation^ — that  would  naturally  be  inseparable 

from   an  inquiry   carried   on   for   that   special 

purpose. 

Cases,  however,  warranting  and  prescribing; 
1  such   inquiry,    are   not   altogether  out   of  the] 
natural  course  of  things.     Suppose  a  homicide, 
and  the    husband    under   prosecution   for   the 
.murder.     In  the  ordinary  state  of  things,  and 
.to  judge  on  the  ground  of  general  presump- 
tions, the  testimony  of  the  wife  should  be  littleB 
less  partial  to  the  husband's  side  than  his  own 


.  •  Among  the  Lacedeemoniaos  and  Romans,  though  adulter 
■was  no  more  dispunishable  than  horse-stealing;,  a  man  would] 
lend  his  wife  to  a  friend  as  he  would  his  horse.  To  whatsoever 
degree  illaudable,  the  custom  doe»  not  the  less  prove  the  rasl 
,iiess  of  any  opinion  that  should  regard  adultery  on  the  part  o 
•the  wife  as  a  proof  of  the  extinction  of  that  partiality,  by 
[.which,  in  a  cause  in  which  the  husband  is  party,  her  testimony 
^will  naturally  be  drawn  towards  the  husband's  side. 

[In  France,  >)efore  the  revolution,  the  effect  even  of  notorious 
adultery  in  diminishing  that  partiality  was  as  nothing.— £c/ifor.];; 
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'ould  be.  But  cases  have  happened,  in  wJiicJi 
ja  wife,  by  herself,  or  in  conspiracy  with  others, 
(lias  been  concerned  in  the  murder  of  her  hus- 
>and ;  and  the  case  raay  be,  that  bearing-  to- 
wards her  husband  a  degree  of  ill-will  strung 
mough  to  have  determined  her  to  the  enter- 
prize  of  ridding  herself  of  him  by  such  flag-itii 
means,  (her  husband  being  innocent  of  thi 
crime,  and  known  by  her  to  be  so,)  her  desij 
is  to  employ  her  testimony  to  the  purpose 
procuring  him  to  be  contacted.  In  this  case, 
the  prevention  of  the  tremendous  calamity  of 
judicial  homicide  raay  depend  on  a  scrutiny^ 
into  the  particulars  of"  the  habitual  intercourse] 
between  the  husband  and  the  wife. 

II,  For  the  particular  purpose  here  in  ques- 
tion,— for  the  purpose  of  judging  of  the  in- 
fluence of  social  connexion  upon  testimony,^it 
will  not  always  be  easy  to  say  whether,  in 
the  case  of  the  female  testifying  in  a  cause  in 
which  the  male  is  a  party,  the  action  exerted 
m  the  testimony  by  the  interest  resulting  from 
f-the  connexion,  is  likely  to  be  most  powerful 
in  the  case  of  the  wife,  or  in  the  case  of  the 
concubine. 

In  the  case  of  the  wife,  the  bond  of  con- 
nexion (excepting  in  the  extraordinary  case 
of  divorce)  is  perpetual :  in  the  case  of  the 
concubine,  it  may  be  dissolved  at  any  time, 
at  the  pleasure  of  either  of  the  parties. 

But,  in  the  case  of  the  concubine,  the  proofi 
>f  sympathy  borne  to  her  by  the  male  is  more[ 
lonclusive  than  in  the  case  of  the  lawful  wife :? 
for  if  no  such  affection  existed,  the  probability  is, 
that  he  would  not  maintain  her  in  that  character: 
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whereas  in  the  case  of  the  wife,  though  av< 
sion  had  taken  place  of  amity,  she  would 
be  the  less  his  wife. 

On   the    other    hand,    again,    the    point 
question  here  is  not  the  affection  of  the  ma! 
as  towards  the  female,  but  the  affection  of  the 
female  as  towards  the  male.    But,  of  the  aft'e< 
tion   on    the   part  of  the   female  towards  tl 
male,  the  existence  of  the  sexual   connexion 
is  comparatively  but  a  remote  article  of  e\ 
dence.     Without  affection  on  the  part  of  ti 
male,  the  connexion  would  not  continue  :  b< 
it  may  continue  without  any  aff'ection  on  tl 
part  of  the  female;   since  her  means  and  ev< 
prospects  of  subsistence  may  depend  upon  it. 
It  may  be,  that  from  the  hrst  the  sentimei 
never  had  existed ;    perhaps,  having  origiuall 
existed,  it  has  become  extinct :  perhaps  it  has 
not  only  become  extinct,  but  given  place  to  tl 
opposite  sentiment,  antipathy. 

Let  the  cause  in  which  the  male  is  a  pari 
be  of  the  number  of  those  in  which  money  is 
stake.     Let  it  be  considered,  in  this  particuh 
case,  what  differences  are  presented  between 
the  situation  of  the  wife  and  the  situation  <^d 
the  concubine.  ^^ 

In  the  ordinary  state  of  things,  the  interest 
of  the  wife  in  this  case  is  identified  with  th^H 
interest  of  the  husband.    Sharing  together,  arJP^ 
in  the  company  of  one  another,  the  common 
])roperty,  (though  in  proportions  in  some  degre 
dependent    on    the    pleasure   of  the   strong* 
party),  the  gain  of  the  husband  is  the  gain 
the  wife,  the  loss  of  the  husband  the  loss  of  tl 
wife.    In  the  case  of  the  concubine,  the  identil 


VOL.  V, 


X   X 


wants 

nexion  may  dc  dissolved  at  any  time. 

But  whether  there  be  gain  or  loss,  the  wife 
will  be  still  the  wife.  In  case  of  gain,  her 
share  in  the  additional  mass  will  not  be  apt,  in 
her  expectation,  to  differ  from  the  share  she 
had  been  accustomed  to  occupy  in  the  original 
mass  :  and  so  {mutatis  miUmidis)  in  the  case  of 
loss,  her  share  will  be,  in  her  expectation, 
naturally  in  the  same  proportion. 

On  the  other  hand,  in  the  case  of  the  concu- 
bine, the  gain  (if  to  a  certain  degree  consider* 
able)  may,  in  her  expectation,  be  liable  to 
excite  his  thirst  for  pleasure,  and  seiui  him  in 
search  of  more  agreeable  connexions,  either  in 
the  same  way,  or  in  the  way  of  marriage  :  but, 
moreover,  in  case  of  loss,  the  loss  (if  to  a  cer- 
tain degree  considerable)  may  render  the  pecu» 
niary  burthen  too  hea\y  to  be  borne  by  one 
who  has  it  in  his  power  to  rid  himself  of  it  at 
any  time. 

One  case  there  is,  in  which  it  is  but  natural 
that  the  interest  of  the  concubine  should  act 
with  much  more  force  on  her  testimony,  than 
the  interest  of  the  wife  on  hers.  This  is 
where,  though  the  marriage  has  not  been  dis- 
solved to  the  purpose  of  giving  room  for  another 
marriage,  the  wife  lives  separately  from  her  hus- 
band, and  at  a  fixed  allowance.  In  this  case, 
be  the  gain  of  the  husband  what  it  may,  the 
expectation  of  sharing  in  it  is  not  likely  to  have 
place  in  the  bosom  of  the  wife:  whereas,  in  the 
bosom  of  the  concubine  (unless  where  the  gain 
appears  considerable  enough  to  excite  new 
projects\   an   expectation   of  a   share   in   the 
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concern  will  come  of  course.  As  to  loss,  in 
the  bosom  of  the  concubine  the  prospect,  of  it 
will  excite  a  double  apprehension :  the  appre* 
hension  of  seeing  her  share  diminished, .  and 
the  appreh^ision  of  experiencing  a  total  disao* 
lution  of  the  connexion  from  which  it  should 
have  flowed.  But  to  any  such  loss  the  sepa* 
rated  wife  may  be  comparatively  indifferent ; 
unless  among  the  effects  of  it  be  tiiat  of  trench* 
ingupon  her  separate  maintenance. 

Two  obvious  circumstances  there  are,  by  the 
force  of  which  the  condition  of  a  concubine  is 
gradually  led  toMrards  a  coincidence  with  the 
condition  of  the  wife.  One  is,  the  birth .  of 
children :  especially  when,  by  their  continuance 
in  life,  their  existence  adds  every  day  to  tl^ 
force  of  the  bands  by  which  their  parents  were 
united  in  the  first  instance :  the  other  is,  the 
duration  of  the  connexion  between  the  parents 
themselves^* 

Where  the  importance  of  the  cause  is  such 
as  to  warrant  the  inquiry,  the  judge  will  per^^ 
ceive  that  the  force  with  which  an  intecestiof 
this  nature  is  capable  of  acting  upon  testi* 
mony,  has  at  least  as  good  a  chance,  to-be 
taken  into  the  account  as  that  of  any  interest 
of  a  nature  merely  pecuniary,  ^pressibte  by 
a  definite  sum;  liable  to  be  gained  or  lost  by 
the  testimony  according  as  the  result  of  the 

*  Of  this  ktter  circunuUnoe  tucfa  k  the  (ot^,  that,,  under 
the  laws  of  some  coontriei^  cohabitation,  witiiout  further 
proof,  unless  it  be  the  acquiescence  of  the  man  in  the  as> 
sumption  of  his  name  by  the  womaut  is  r^j^ed  as  poasc«» 
inj^,  to  that  purpose,  vluitsoever  force  has  been  g;ifen  Ij  hm 
to  the  presciibed  solemnities. 
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cause   is  in  favour  of  the   one   party  pr  the 
other. 

From  the  addition  of  any  other  interest  or 
[interests  operating  in  the  same  direction,  (be 
their  force  what  it  may),  pecuniary  interest  can- 
fbot  but  receive  additional  streng^th  and  efficacy, 
[i^nd  if,  in  the  case  of  a  pecuniary  interest  de- 
rived from  this  or  any  other  of  the  social  rela- 
tions, the  quantum  is  not  so  apt  as  in  the  case 
of  a  simple  pecuniary  interest,  to  be  susceptible 
of  liquidation,  of  being  expressed  by  a  deter- 
minate sum ;  the  force  with  which  it  is  apt  to 
act  on  testimony  is  scarcely  on  that  account 
the  less  considerable.    Of  a  sum  not  liquidated 
by  ajiy  arithmetical  process,  the  dimensions  are 
left  to  be  adjusted  by  the  imagination;  and  in 
a  case  of  this  sort,  the  imagination  is  not  les3 
apt  to  err  on  the  side  of  increase  than  on  the 
side  of  diminution. 

The  relation  of  concubine  to  keeper  is  not 
recognized  by  the  laws,  or  it  would  not  be 
what  it  is :  it  would  be  changed  into  that  of 
wife  to  husband.  In  some  countries  it  has 
been,  in  any  country  it  is  capable  of  being, 
taken  for  a  ground  of  punishment.  That  which 
the  legislator  is  disposed  to  punish, — that  which 
he  would  wish  to  prevent,  —  that  which  be 
would  prevent  if  it  were  in  his  power,  and  if 
the  mischief  of  the  coercion  necessary  to  pre- 
vention would  not  outweigh  the  mischief  of  the 
obnoxious  practice, — cannot  be  regarded  with 
satisfaction  by  the  legislator,  nor  ought  in  ge- 
neral to  be  so  by  the  judge.  But  in  his  dis- 
lea.sure,  how  stron< 
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rant  for  withdrawing  their  attention  from  th< 
object  by  which  it  is  called  forth :    from  the 
object,  or  from  the  effects,  good  or  bad,  whici 
flow  from  it  on  all  sides. 

Where  the  existence  of  such  a  connexion  is 
taken  for  a  ground  of  punishment,  it  might  iHH 
a  severe  task  upon  the  sympathy  of  the  judg^H 
were  it  out  of  his  jjower  to  form  his  opinion 
relative  to  the  existence  of  such  a  connexioi 
for  the  purpose  of  judging  of  its  influence  upof 
testimony,  without  proceeding  to  apply  such 
his  opinion  to  the  same  fact  considered  in  tl 
light  of  an  act  of  delinquency,  and  thereupt 
to  apply  punishment  in  consequence.     Forti 
nately,  no  such  collateral  conclusion  need 
formed.  To  warrant  the  application  of  pure  pi 
nishment,  —  of  a  suffering  which  produces  not, 
on  the  part  of  any  other  individual,  any  enjoi 
ment  to  counterbalance  it,  —  stronger  and  moi 
cogent  proof  is  requisite,  than  in  the  case 
which  that  which  passes  out  of  the  hand  of  oi 
man  in  the  shape  of  loss,  passes  into  the  han^ 
of  another  man  in  the  shape  of  gain  ;  insomuch 
that,  by  the  transference,  though  something  in 
the  way  of  happiness,  yet  not  every  thing,  i^^ 
lost   upon   the   whole.      For   the    purpose   ^| 
punishment,  neither  community  of  abode,  nor 
domination  of  the  female  by  the  male,  nor  both 
together,  ought  to  be  accepted   as   sufficient 
proof,  in   the   character  of  circumstantial   evi- 
dence:   but,  for  the  purpose  of  judging  of  the 
influence  of  domestic  relation  upon  evidence, 
such  intercourse  may  well  serve  for  sufficient 
proof,  subject  to  the  effect  of  any  counter-evi^ 
deuce  deducible  from  other  sources.  ^M 

In  the  case  of  concubinage,  tlie  common  sub^^ 
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sistence  is,  for  a  variety  of  obvious  reasons^ 
most  apt  to  have  for  its  source  the  property  of 
the  male.  Hence,  in  the  relation  bet%veen 
keeper  and  concubine,  the  station  of  keeper 
is  (in  the  ordinary  course  of  language,  as  in  the 
ordinary  course  of  practice,)  referred  to  the  male 
sex,  that  of  concubine  to  the  female. 

Instances,  however,  in  which  the  parts  have 
been  reversed,  are  not  without  example ;  and  to 
the  judge,  as  to  the  legislator,  nothing  that  can 
ever  happen  to  call  for  his  attention  ought  to 
be  strange. 

To  a  case  thus  deviating  out  of  the  ordinary 
course  of  things,  it  seems  scarcely  necessary 
that  any  detailed  instruction  should  be  adapted. 
In  what  respects  this  converse  case  agrees  with 
the  ordinary  case,  will  be  easily  pointed  out  by 
analogy :  in  what  respects  they  differ,  may,  with 
little  more  difficulty,  be  discovered  by  the  light 
of  contrast. 

III.  It  remains  to  consider  the  simple  case 
)f  the  relation  between  two  lovers. 

Tlie  passiou  of  love  is  a  passion  of  the  force 
of  which,  on  other  occasions,  it  cannot  well 
happen  to  the  judge  not  to  be  aware  :  it  would 
be  a  sad  oversight,  if,  on  an  occasion  of  such 
importance  as  the  one  here  in  question,  its  in- 
fluence were  to  be  overlooked.* 

Without  any  aid  from  pecuniary  interest,  the 
interest  created  by  this  passion  is  capable  of 
rising  beyond  any  height  to  which  pecuniary 
interest  (particularly  in  a  state  to  act  on  testi- 
mony) has  ever  been  known  to  arise. 

But,  in  the  state  of  things  in  which  love  aims 


II  is  complelrfy  «o  by  English  \AVf, 
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at  marriage^  pecuniary  interest  is  ci^ble  i)f 
adding  its,  whole  force. 

In  the  case:  of  the  male,  the  impression  made 
by  the  personal  cfaahns  of  the  femaie  may  hwe 
risen  to  any  degree  of  strength ;  there  arc  no 
limits  to  the  quantum  of  the  property  in  posses- 
sion or  expectancy,  in  which  he  may  be  enter- 
taining expectations  of  possessing  a  husband's 
share,  and  the  right  to  which  may  be  depend- 
ent on  his  evidence;  his  own  may  amount  to 
any  thing  or  nothing;  nor  are  there  any  as- 
signable limits  to  the  load  of  debt  under  the 
pressure  of  which  it  may  happen  to  him  to 
labour. 

Change  the  sexes;  what  difference  there 
may  be,  will  be  scarcely  worth  noting  for  this 
purpose.  The  power  which,  by  marriage,  the 
female  acquires  over  the  property  of  the  male, 
is  not  in  general  so  great  as  the  power  which, 
by  the  same  contract,  the  male  acquires  over 
the  property  of  the  female.  In  this  respect,  the 
force  with  which  the  interest  created  by  the 
relation  in  question  is  capable  of  acting  on  the 
testimony  of  the  female,  may  be  considered  as 
suffering  some  diminution  in  cgmparison  of  the 
opposite  case,  though  a  diminution  so  preca- 
rious, as,  on  the  present  occasion,  to  have 
scarcely  any  claim  to  notice.  On  the  other 
hand,  as  property  is  apt  to  fall  in  larger  masses 
into  the  lap  of  the  male  than  into  that  of  the 
female,  at  the  same  time  that  the  male  is  less 
restrained  than  the  female  in  his  choice,  eleva- 
tion by  this  ladder  has  been  more  apt  in  the 
instance  of  the  male  sex  than  in  the  instance 
of  the  female,  to  have  risen  to  extraordinary 
heights.     From  the  very  lowest  origiUj  females 
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liave  been  raised  by  marriage  ereii  to  the 
throne.  Men,  though  they  have  been  raised 
'to  a.  station  equally  high,  have  never,  by  that 
same  ladder,  been  raised  from  a  station  equally 
low. 
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CHAPTER  VI. 

OF  INTEREST  DERIVED  FROM  SITUATION  WITH 
RESPECT  TO  THE  CAUSE  OR  SUIT. 

In  every  cause,  each  party  (except  in  so  far 
as  it  may  happen  to  him  to  be  a  mere  trustee, 
and  not  connected  by  any  tie  of  sympathy  with 
any  party  having  a  self-regarding  interest  in 
the  cause),  each  party  has  of  course,  in  virtue 
of  his  being  a  party,  some  sort  of  interest  in 
the  cause:  and,  supposing  hiiA  heard  or  ex- 
amined in  the  character  of  a  witness,  the  direc- 
tion in  which  this  interest  acts  (in  so  far  as  it 
acts  with  any  sensible  degree  of  force)  will  be 
in  the  mendacity-promoting  line. 

But,  independently  of  legal  forms,  (such  as 
that  which  requires  the  concurrence  of  trustees 
who  have  no  self-regarding  interest,  and  per- 
haps no  interest  of  sympathy,  in  the  cause)  it 
will  frequently  happen,  that  the  interest  which 
a  man  derives  from  his  situation  in  the  charac- 
ter of  party  in  the  cause,  be  it  on  the  plaintiff's 
side,  be  it  on  the  defendant's  side,  will  be  prac- 
tically imperceptible.  This  casual  minuteness 
is,  however,  confined  in  a  manner  to  the  class 
of  cases  which  exhibit  a  multitude  of  parties 
on  the  same  side :  for  if  a  man  stands  alone, 
the  fact  of  his  subjecting  himself  to  the  vexa- 
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tion  and  expense  incident  to  litigation,  affords 
effectual  proof,  that  the  interest  derived  from 
his  station  in  the  cause  possesses  a  magnitude 
sufficient  to  exert  a  real  influence. 

In  general,  the  interest  which  the  proposed 
witness  thus  possesses  in  virtue  of  his  station 
in  the  cause,  will  be  the  only  interest,  except 
that  of  the  standing  tutelary  interests,  to  the 
action  of  which  his  testimony  will,  on  either 
side,  stand  exposed.  But  as  it  may  happen  to 
the  testimony  of  any  man  in  the  station  of  ex- 
traneous witness,  so  may  it  to  that  of  any  man 
in  the  station  of  plaintiff  or  defendant,  to  stand 
exposed  to  the  action  of  any  number  of  casual 
interests,  on  either  side,  or  on  both  sides;  and 
these,  each  of  them,  in  any  degree  of  force.  On 
any  occasion,  it  may  consequently  Iiappen, 
that  the  force  of  this  standing  mendacity-pro- 
moting interest  shall  be  counter-balanced  and 
over-balanced  by  casual  interests  acting  on  the 
other  side,  that  is,  in  conjunction  with  the 
standing  tutelary  ones.  And  to  any  such 
casually  operating  interest  it  may  happen, 
to  apply  to  the  whole  of  the  party-witness's 
testimony,  or  to  any  j)art  or  parts  of  it  less 
than  the  whole :  that  is  to  say,  one  or  more 
of  the  entire  assemblage  of  facts  comprised 
in  it. 

Out  of  this  state  of  things,  several  anomalies 
will  be  apt  now  and  then  to  arise ;  of  the  pos- 
sibility of  all  which,  it  becnmr^  the  judge  to  be 
advised. 

The  interest  which  a  party  ^be  he  defendant, 
be  he  plaintiff)  has  in  the  cause,  will  not,  of 
itself t  be  sufficient  to  restrain  him  from  giving 
false  testimony  to  the  prejudice  of  iliat  intere«t» 
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if  there  be  any  interest  to  a  greater  amoui 
that  acts  upon  him  on  the  opposite  side.    There 
is  no  defendant,  wlio,  all  other  interests  apari 
would  not  yield  to  an  unjust  demand  of  10/j 
and   even   confess  the  justice  of  it,  if  by 
doing  he  were  assured  of  gaining'  20/.     Thei 
is  no  plaintiff,  who,  all  other  interests  apai 
would  not  desist  from  a  just  claim  to  tlie  sai 
amount,  and  even  confess  the  injustice  of  i\ 
for  the  same  recompense. 

But,  so  far  from  being  absolutely  cert 
and  uniformly  efficient  is  even  the  united  fort 
of  all  the  tutelary  mendacity-restraining  inter* 
ests,  that  instances  might  be  found  in  which 
the  slightest  casual  interest  (of  the  pecuniai 
kind,  for  example)  acting  in  a  mendacity-pi 
moting  direction,  has  been  seen  to  overcoi 
their  united  force.  The  proposition,  therefore 
which  was  true,  reservation  made  of  the  in< 
fluence  of  those  tutelary  interests,  may  still 
be  given  for  true,  even  without  any  such 
reservation. 

Of  the  several  species  and  degrees  of  interest 
thus   attached   to   the   party^s    station   in  tl  ~ 
cause,  there  is  scarce  any  one  to  which, 
accident,  it  may  not  happen  to  find  itself  oj 
posed  by  a  stronger  interest,  acting  in  a  mei 
dacity-promoting  direction,  and  overpowering  ij 

Feeble  as  interests  of  the  social  class  gen( 
rally  are,  in  comparison  with  those  of  the  seJ 
regarding  class,  there  is  not  of  the  self-regardii 
class  any  interest  so  high  and  strong,  as  not 
be  liable  to  be  opposed  by  an  interest  of  tl 
social  class  capable  of  overpowering  it.  Ii 
stances  have  been  known  in  which  delinquents 
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have  endured  the  very  extremity  of  torture, 
'rather  than  disclose  their  coadjutors.     In  Eng- 
land (till  comparatively  of  late  years)  has  existed 
a  practice,  in  virtue  of  which,  if  a  defendant  in  a 
[capital  prosecution,  on  being  called  upon  to  say, 
;in  general  terms,  Guilty  or  Not  Guilty,  forbore 
to  answer,  he  was  tortured  to  the  very  death  : 
button  condition  of  his  submitting  to  this  inflic- 
tion, his  property,  which,  in  the  event  of  his 
conviction  in  the  ordinary  way,  would    have 
been  taken  from  his  natural  representatives  bVI 
the  king  to  his  own  use,  was  suffered  to  taki 
its  ordinary  course.      Instances    (it   is    said] 
have   not  been  wanting,   in  which  men  have 
thus    submitted    to    death,    preceded    by    th< 
extremity  of  corporal  sufferance,   rather   the 
expose  the  objects  of  their  affection  to  tbal 
Joss.    In  this  case  no  falsehood  was  uttered] 
I  nothing  at  all  being  uttered;    nor  was   false^ 
ibood,  in   any  shape,  conducive  or  neces« 
to   the  purpose.      But,    inasmuch   as   an    in- 
terest of  any  degree  of  slightness  will  some- 
I  times  be  sufficient  of  itself  to  overpower  the 
united  force  of  the  standing  tutelary  motivei 
the  supposition  has  nothing  improbable  in  it,^ 
that,  for  the  same  purpose,  in  addition  to  the 
corporal  agony,  falsehood  would  not  have 
grudged. 

In  the  case  where  men  have  suffered  them- 
selves to  be  tortured  to  death,  rather  than  ^v< 
up  their  companions  in  delinquency,  falsehc 
must  in  general  have  borne  a  part.     For,  in  all 
such  cases,  the  defendant  has,  in  course,  be 
plied  with  questions ;  and  an  answer  denyiu^ 
Ills  having  had  any  such  companions  will  ba^ 


CUAff.  VI.] 


STATION  IN  THE  CAUSE. 


been  a  much  more  natural  result,  than  a  con* 
fession  of  his  having  had  associates,  accompa-j 
nied  with  a  refusal  to  disclose  them. 

Even  the  tutelary  interest  created  by  relu 
gion,  the  religious  sanction, — notwithstanding 
the  uniformity  with  which  it  acts,  in  oppositioi 
to  mendacity,  on  all  ordinary  occasions,  —  maj 
(such  have  been  its  anomalies)  be  regardec 
without  any  extravagant  stretch  of  supposition} 
as  capable  of  driving  a  man  into  this  transgress 
sion,  instead  of  saving  him  from  it.  In  I)en4 
mark  (it  is  said),  the  country  was  infested  by 
set  of  religionists,  in  whose  conceptions  ther< 
was  no  road  to  everlasting  happiness  so  sure  as' 
the  scaffold  ;  nor  to  the  scaffold  any  road,  on 
that  occasion,  so  eligible  as  that  of  murder  i« 
especially  if  some  child,  within  the  age  of  inno<^^ 
ceuce,  were  taken  for  the  subject  of  that  crime. 
If,  in  that  case,  instead  of  a  blood-staine< 
hand,  a  mendacity-stained  tongue  had  beci 
chosen  as  the  more  eligible  instrument,  the  aber^ 
ration  from  the  line  ol  reason  and  utility  wouU 
hardly  have  been  more  wide. 

The  cases  above  brought  to  view  are  all  of 
them  out  of  the  ordinary  course  of  things :  so 
much  so,  that  there  is  none  of  them  of  whicl 
the  existence  ought  to  be  presumed,  or  thf 
supposition  of  it  acted  upon,  unless  the  proba< 
bility  of  the  case  be  indicated  by  some  special 
circumstance. 

In  the  ordinary  state  of  things,  therefore,  th< 
following  are  the  rules  that  may  serve  for  ex^ 
pressing   the    comparative    trustworthiness 
self-regarding  evidence. 

1.  So  far  as  it  makes  against  himself,  a  man'l 
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own  evidence  is  the  best  evidence :    more  so 
than  that  of  an  extraneous  witness. 

For,  in  this  case,  such  part  of  his  testimony 
as  has  this  tendency  (that  is  to  say,  so  much 
X)f  it  as  is  understood  by  him  to  have  this  tend- 
ency) cannot,  for  any  thing  that  appears,  have 
found  any  sinister  interest  to  give  birtli  to  it. 
,0n  the  other  hand,  to  prevent  the  utterance  d' 
jt,  had  it  been  otherwise  than  true,  there  was 
the  united  force  of  the  several  tutelary  sanctions, 
strengthened  by  the  accession  of  the  casual 
interest  in  question  (whatever  it  be)  that  is  at 
«take  upon  the  event  of  the  cause  :  self-preser- 
vation a^inst  death,  if  capital ;  pecuniary  in- 
terest, if  pecuniary  and  non-criminal ;  and  so 
forth. 

2.  So  far  as  a  man's  testimony  makes  in 
favour  of  himself,  it  is  inferior  in  trustworthiness 
to  that  of  an  extraneous  witness  not  known  to 
have  an  interest  depending  on  the  credence 
given  to  or  withholden  from  the  facts  asserted 
in  such  his  testimony. 

The  following  cases,  however,  present  them- 
selves as  so  many  exceptions  to  these  rules, 

1.  If  the  interest  which  the  extraneous  wit- 
cess  has  at  stake  be  of  more  value  than  that 
which  the  party  has  by  whom  the  self-regarding 
testimony  is  delivered. 

2.  If,  the  interest  being  in  both  cases  equal 
in  value,  the  party  by  whom  the  self-serving 
or  self-disserving  testimony  is  delivered  be  in 
point  of  reputation  upon  a  level  superior  to  the 
ordinary  level :  the  reputation  of  the  self-sernng 
or  self-disserving  extraneous  witness  being  on 
the  ordinary   level,    as  is   the   case  where   it 
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happens  to  be  perfectly  unknown  to  the 
judge. 

3.  If,  the  reputation  of  the  party  being  at 
the  ordinary  level,  the  appropriate  reputation 
of  the  extraneous  witness  is  decidedly  below 
it:  as  where  it  has  already  happened  to  him 
to  be  convicted  of  testimonial  mendacity  (deno- 
minated in  most  cases  perjury). 

The  sum  at  stake,  and  all  other  circum- 
stances (as  above  mentioned)  being  equal  in 
both  cases;  the  force  of  the  interest  will  in 
general  be  greater  upon  a  party  testifying  in 
the  character  of  a  witness,  than  upon  an  extra- 
neous witness :  and  this  on  several  accounts. 

1 .  In  the  case  of  the  party, — ^the  suit  on  which 
the  money  depends  being  actually  on  foot,  and 
thus  far  in  advance,  —  the  money,  if  lost,  will 
in  general  be  sooner  parted  with,  if  gained,  be 
sooner  received,  in  the  instance  of  the  party, 
than  in  the  instance  of  the  extraneous  witness. 
But  if,  in  this  respect,  it  so  happens  that  there 
is  no  difference,  then  this  reason  has  no  place 
in  the  account :  if  the  difference  is  on  the  other 
side,  then  of  course  the  reason  operates-  oB'  the 
other  side.  . 

2.  Of  a  state  of  litigation,  a  degree  of  irri- 
tation is  a  natural,  and  almost  a.  necessary, 
accompaniment.  By  the  influence  of  this  irri- 
tation, the  party  is  already  acted  upon;  the 
extraneous  witness  not  yet.  This  is  as  much 
as  to  say,  that  the  testimony  of  the  party 
stands  exposed  to  the  action  of  two  sinister 
interests,  to  but  one  of  which  that  of  the  ex- 
traneous witness  is  exposed.  If,  then,  so  H 
happens,  that  the  ill-will  borne  by  the  extra- 
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n^ous  witness  towards  his  antagonist  is  more 
intense  than  that  borne  by  the  party  to  his, 
this  reason  fails. 

3.  To  the  pecuniary  loss  necessarily  resulting 
from  the  loss  of  the  cause,  —  the  loss  resulting 
from  the  obligation  of  reimbursing  to  the  win- 
ning party  his  share  of  the  costs  of  suit,  is  a 
natural,  though  not  an  inseparable,  appendage. 
In  the  instance  of  the  party,  this  ulterior  loss 
is  already  in  immediate  contemplation ;  in  the 
instance  of  the  extraneous  witness,  not  so  cer- 
tainly :  because,  in  the  instance  of  the  extra- 
neous witness,  it  may  happen  that,  no  suit  being 
as  yet  commenced,  none  will  be  commenced ; 
for  that  the  demand  will  either  not  be  made,  or 
will  be  acceded  to  without  suit.  But  this 
reason  also  is  liable  to  fail :  viz.  in  the  op|K»site, 
case. 

On  this  account,  (the  sura  at  stake,  and  iif 
that  respect  the  strength  of  the  temptation, 
being  the  same),  the  improbability  of  mendacity 
will  be  less  on  the  part  of  a  party  on  either 
side  of  the  cause,  if  there  be  no  extraneoi 
witness  on  that  same  side  to  that  same  fact 
than  on  the  part  of  an  extraneous  witness,  if 
be  a  fact  that  is  not  supposed  to  have  come 
under  the  party's  cognizance. 

The  reason  is,  that»  in  the  case  of  the  party 
deposing  in  his  own  favour,  there  is,  in  case  of 
mendacity,  but  one  person  to  be  reconciled  to 
the  wickedness,  and  that  himself,  without  need 
of  confession  to  any  one  else:  whereas,  in  the 
case  of  the  extraneous  witness,  there  is  a  pro- 
bability that  the  suit  would  not  have  been 
instituted  or  defended  (as  the  case  may  be), 
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Pwithout  a  concert  between  tbe  party  and  the 
extraneous  witness  supposed  to  be  menda- 
cious ;  which  concert  supposes,  on  the  part  of 
each  partaker  in  the  conspiracy,  a  confession 
made  of  his  wickedness  to  the  other ;  and  be- 
sides the  comparative  improbability  of  it,  such 
double  wickedness  affords  additional  chances 
of  detection. 

In  the  situation  of  party  delivering  his  own 
testimony  on  his  own  behalf,  it  depends  upon 
any  man  to  originate  the  opportunity  of  em- 
ploying, to  a  purpose  chosen  by  himself,  men- 
dacious evidence  :  viz.  by  instituting  the  unjust 
demand,  or  hazarding  the  unjust  defence,  and 
then  delivering  his  own  testimony  in  support 
of  it. 

In  the  situation  of  extraneous  witness,  nei- 
ther the  demand  is  instituted,  nor  the  defence 
determined  upon,  by  the  individual  whose  testi- 
mony is  in  question.  Without  the  previous 
act  of  another  person  (viz.  a  plaintiff  or  de- 
fendant), the  advantage  derivable  to  the  inte- 
rested testimony  cannot  be  reaped. 

In  the  case  of  a  design  to  raise  money  by 
groundless  demands,  to  be  supported  by  men- 
dacious evidence ;  a  demand  to  be  made  by  a 
plaintit^'  in  the  character  of  an  informer,  (/.  e.  to 
gain  a  reward  offered  by  the  law,  payable  in 
the  event  of  a  delinquent's  being  convicted  of 
an  offence),  presents  a  more  natural  and  gene- 
rally practicable  mode  of  carrying  into  execu- 
tion, by  abuse  of  law,  a  plan  of  depredation  to 
an  unlimited  amount,  than  a  demand  of  money 
as  due  on  account  of  any  of  the  ordinary  trans- 
actions between  individual  and  individual:  since 
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a  transaction  of  that  sort  can  seldom  have 
taken  place  without  some  special  relation  be- 
tween the  parties, — an  incident  not  necessary  in 
the  other  case. 

As  between  plaintiif  and  defendant,  (to  judge 
from  the  mere  consideration  of  their  respective 
stations  in  the  cause,  and  nothing  else),  in  a 
cause  where  money  is  at  stake,  the  probability 
of  mendacity  will  be  greater  on  the  part  of  the 
defendant  than  on  the  part  of  the  plaiutiffl 

The  reason  is,  that,  in  the  station  of  the 
defendant,  (the  sum  being  in  both  cases  equal), 
the  mendacity- promoting  interest  is  constituted 
by  the  fear  of  loss:  in  the  case  of  the  plaintiflT, 
by  hope  of  gain  to  the  same  amount.  And,  sum 
for  sum,  as  already  observed,*  the  sufferance 
from  loss  is  greater  than  the  enjoyment  from 
gain. 

Bat  this  proportion  does  not  take  place,  ex- 
cept upon  the  supposition  that  the  case  is  such 
that  the  defendant  has  already  been  established 
in  the  habit  of  regarding  the  money  as  his  own, 
the  plaintiff  not. 

Suppose  the  strength  of  the  persuasion  in  this 
respect  equal  on  botli  sides,  the  seductive  force 
of  the  interest  will  in  this  respect  be  equal  on 
both  sides :  suppose  the  persuasion  stronger  on 
the  plaintiff's  side,  the  strength  of  the  menda- 
city-promoting interest  will  be  greater  on  the 
plaintiff's  side. 

Without  pretence  of  title,  conscious  of  ht» 
having  none,  Rapax  has  contrived  to  get  pos- 
session of  an  article  of  property  belonging  to 
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Humilis,  confiding  in  his  supposed  inability  to 
take  upon  himself,  or  to  sustain  throughout, 
the  burthen  of  litigation.  Circumstances  inter- 
vening to  disappoint  the  speculation,  Humilis 
seeks  his  remedy  notwithstanding.  In  this 
state  of  things,  though,  at  the  commencement  of 
the  suit,  the  subject-matter  was  in  possession  of 
Rapax,  defendant,  yet,  though  he  lose  the  cause, 
his  condition  will  be,  not  that  of  a  man  who 
has  sustained  a  loss,  but  that  of  a  man  who 
has  miscarried  in  his  pursuit  of  a  gain :  while 
that  of  Humilis,  in  the  event  of  his  failing  in 
his  demand,  will  be  not  merely  that  of  a  man 
who  has  miscarried  in  the  pursuit  of  a  gain,  but 
that  of  a  man  who  has  been  struck  by  an  unex- 
pected loss.* 

*  In  the  above  case,  by  the  supposition,  Rapax  is  the 
wrong-doer,  Humilis  the  party  injured,  and  conscious  of  his 
being  so :  a  particular  supposition  naturally  included  in  that 
general  one,  is,  that  of  his  being  persuaded  of  the  truth  of  the 
facts  to  which  he  deposes :  in  which  case, — though  subject  to 
the  action  of  an  interest  promotive  of  mendacity,  had  he 
been  in  a  condition  to  stand  in  need  of  such  criminal  assist- 
ance,— yet,  not  (by  the  supposition)  standing  in  need  of  it,  the 
epithet  mendacity-promoting  may  appear  unsuitable  to  the 
case. 

But  this  particular  case,  though  naturally,  is  not  neces- 
sarily, included  in  the  general  case.  Thoi(gh  fully,  and  with 
perfect  reason,  persuaded  of  the  general  rightfulness  of  his 
cause,— ^f  his  demand,  or  his  defence,  whichever  it  be ;  it  may 
happen,  that  this  or  that  particular  fact  to  which  he  deposes 
shall  be  not  only  untrue,  but  fully  understood  by  himself  to 
be  so.  Consideration  had  of  the  weight  of  the  evidence  on 
the  other  side,  it  may  appear  to  Humilis  that  the  cause, 
though  altogether  just,  may  stand  in  need  of  an  apposite 
falsehood  for  the  support  of  it.  Whether  such  support  will  be 
given  to  it  or  no,  depends  upon  the  disposition  of  Humilis ; 
upon  the  proportion  between  the  force  with  which  the  men-! 
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dacity-restraining  interests  (the  tutelary  sanctions),  and  the 
force  with  which  his  interest  in  the  cause,  is  acting  on  his 
mind  at  that  same  time :  and  to  have  been,  on  a  pMarticular 
occasion,  innocent  and  injured,  is  an  accident  which  is  just  as 
capable  of  happening  to  a  man  of  the  worst  disposition,  as  to 
a  man  of  the  purest  virtue. 
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OF  IMPEOBITY,    CONSIDERED  AS   A    CAUSE  OF 
UNTRUSTWORTHINESS   IN  TESTIMONY. 

On  the  present  occasion,  the  object  is,  to 
determine,  with  what  degree  of  assurance  ex- 
pectations of  mendacious  testimony  in  the  cause 
in  hand  can  with  propriety  be  grounded  on 
moral  improbity  in-  its  several  shapes,  and  in 
particular  in  the  shape  of  testimonial  menda- 
city, as  manifested  on  some  former  occasion  or 
occasions. 

Though  all  men  are  not  liars,  (at  least  on 
occasions  so  important  as  those  of  judicial 
testification),  yet  in  that  situation  all  men  are 
almost  continually  exposed  to  the  temptation 
of  becoming  so. 

Supposing  it  certain,  that,  at  the  time  in 
which  the  witness  is  delivering  his  testimony, 
he  is  not  exposed  to  the  action  of  any  men- 
dacity-promoting interest ;'  it  is  equally  certain, 
that  improbity,  (in  whatsoever  shape  or  degree 
his  disposition  be  stained  by  it,)  cannot  exert 
any  sinister  influence  dn  his  testimony:  that 
mendacity — ^wilful  and  intentional  mendacity — 
is  no  more  to  be  apprehended  from  him,  than 
from  the  most  virtuous  of  mankind ;  and  that, 
in  respect  of  trustworthiness,  between  the  one 
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and  the  other  the  only  difference  is,  that,  in 
consequence  of  the  habitual  influence  of  the 
tutelary  sanctions,  the  virtuous  man  will  apply 
himseltto  the  giving  to  his  testimony  that  com- 
iplcteuess  as  well  as  correctness  of  which  it  is 
susceptible,  with  a  degree  of  solicitous  atten- 
tion, which  in  the  case  of  the  profligate  man 
will  find  a  substitute  in  indifference. 

But  it  is  seldom  that  any  such  certainty 
either  presents  itself,  or  can  by  any  scrutiny 
be  acquired. 

One  case  there  is,  iu  which  the  opposite 
certainty  presents  itself:  that  is,  where  the 
person  whose  testimony  is  in  question  is  a 
party  in  the  cause :  which  conspicuous  in- 
terest is,  however,  by  accident,  liable  (as  before 
observed*)  to  be  counter-balanced  and  even  outr 
weighed  by  other  and  stronger  latent  interest 
acting  on  the  other  side. 

Another  case  is,  where,  though  not  a  party, 
he  has  a  known  and  manifest  interest  in  the 
event  of  the  cause. 

In  all  cases,  whether  he  have  or  have  not 
any  manifest  interest  in  it,  he  is  liable  to  be 
exposed  (as  well  in  the  mendacity-promoting 
as  in  the  mendacity-restraining  direction)  to 
the  action  of  latent  interests,  of  any  nature  and 
in  any  nimiber. 

Suppose  the  point  ascertained,  that  the  indi 
vidual   in  question   (at  present  an  extraneou^ 
witness)  cannot  be   under  the   action  of  any 
sinister  interest,  unless   the   impulse   has  the 
suborning    solicitations    of   the    party   for    its 
source ;    in   such   case,    if   the    party   be   re^ 
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garded  as  incapable  of  seeking  to  exert  any 
such  sinister  influence,  the  probity  of  the  party 
operates  on  that  supposition  as  a  security,  and^ 
that  an  effectual  one,  against  the  improbity 
the  witness. 

By  this  circumstance,   in  so   far  as  it  hi 
place,   the  probability  of  mendacity  is,   it 
evident,  diminished  :  but  what  is  equally  evii 
dent  is,  that  it  is  not  altogether  done  away. 

From   past  improbity,    established   by  any 
manifest    and    notorious    inquiry ;    from    past 
improbity,  though,   to  indicate  the  disposition, 
there  be  no  more  than  a  single  act, — mankin< 
are  apt  enough  to  predict,  and  infer  with  suffi-j 
cient  assurance,  the  manifestation  of  the  lik( 
disposition   on    any   individual    occasion    thad 
presents  itself.     If  on  this  head  instruction  bej 
needful  to  the  judge,  it  is  not  so  much  for  the- 
purpose  of  pointing  out  to  him  the  inference,  as 
for  the  purpose  of  putting  him  upon  his  guard 
against  the  propensity  to  allow  it  to  take  a 
stronger  hold  on  the  mind,  than,  upon  an  at- 
tentive consideration,  it  would  be  found  entitled! 
•to  possess. 

Of  the  testimony  of  this  or  that  person,  oaJ 
'whose  part  improbity  (in  the  shape  uf  menda- 
city, or  even  in  other  shapes)  is  supposed  to  be 
notorious,  it  has  been  a  common  expression  to- 
[Bay,  It  is  entitled  to  no  credit  whatsoever, — or, 
No  regard  whatsoever  ought  to  be  paid  to  it. 
Applied  to  judicial  testimony,  the  impropriety 
of  any  such  proposition,  will,  on  a  more  atten- 
tive consideration,  be  found  (it  should  seem) 
undeniable.  And  this,  not  only  because  false- 
hood, known  falsehood,  is  frequently  a  key  as 
well  as  a  guide  to  truth ;   but  because,  every 
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thing  depending  upon  interest,  a  man  of  the 
most  depraved  character,  of  whom  it  could  be 
ascertained  that  he  was  not  under  the  action  of 
any  sinister  interest,  would  with  more  safety 
fbe  depended  upon,  than  an  average  man  de- 
posing under  the  action  of  any  interest,  the 
magnitude  of  which  could,  reference  being^  had 
to  his  situation,  be  pronounced  considerable. 

In  a  general  point  of  view,  and  denoted  by 
the  concisest  expression  that  can  be  found  for 
it,  the  degree  of  probity  habitually  manifested 
in  the  disposition  of  a  human  being,  will  be 
directij/  (and  that  of  improbity  inverselij)  as  the 
force  habitually  exercised  upon  it  by  the  per- 
manent tutelary  interests  and  motives  so  oftei 
spoken  of,  in  comparison  of  the  force  habitually 
exercised  upon  it  by  the  seductive  interests 
and  motives,* 

As  it  is  only  through  the  medium  of  the 
..habitual  frame  of  mind,  that  any  indication  can 
be  drawn  from  past  acts,  relative  to  the  present 
frame  of  mind  or  disposition  of  the  witness,  and 
thence  relative  to  the  probability  of  a  departure 
on  the  part  of  bis  testimony  from  the  line  of 
truth;  it  concerns  the  judge  to  look,  in  the  first 
instance,  to  the  habitual  frame  of  mind,  and  in 
that  view  alone  to  have  regard  to  any  individual 
act. 

One  practical  use  of  this  caution,  is,  to  pre- 
serve him  from  deducing  too  strong  a  persuasion 
from  some  single  act,  as  estabhshed  by  some 

•  Rules  in  detail  for  the  estimaUon  of  the  coffiparttiTe  de- 
crees of  probity  and  improbity  in  the  moral  part  of  the  homan 
frame,  have  been  given  at  large  in  another  work  (Introduction 
to  Morals  and  Legislation):  they  require  too  many  prtJimi- 
nary  observations  to  be  inserted  here. 
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conspicuous  proof,— and  not  deducing  a  persua^| 
sion  sufficiently  strong  from  habit,  /.  e.  repeatec^^ 
acts,  as  established  or  indicated  by  proofs  o^^ 
tokens  less  conspicuous.  1^^ 

By  a  judicial  conviction,  (of  theft,  for  ex^^ 
ample),  improbity  on  the  part  of  the  convict 
(viz.  the  degree  of  improbity  necessary  to  the 
commission  of  such  a  crime)  is  established  by 
proof  of  the  most  conspicuous  kind.  But,  how- 
ever conspicuous  the  proof,  no  stronger  pre^| 
sumption  is  aftbrded  of  a  trame  of  mind  habit- 
ualiy  disposed  to  the  commission  of  thai 
crime,  than  what  is  capable  of  being  afforded 
by  one  single  act. 

On  the  other  hand,  suppose  it  established 
in  the  mind  of  the  judge,  to  a  degree  of  proba- 
bility sufficient  for  this  purpose,  that  to  anoth< 
witness,  Furfur,  it  had  twice  happened  to  ha^ 
been  detected  in  a  theft,  to  about  the  san 
amount  as  that  of  which  the  first  thief.  Fur," 
was  convicted  ;  but  that,  through  the  lenity  of 
the  party  injured,  or  some  other  accident,  con- 
viction had  in  both  instances  been  escaped.  In 
the  case  of  Furfur,  it  is  evident,  that,  though 
evidenced  by  proofless  conspicuous,  the  ground 
for  suspicion  is  decidedly  stronger  than  in  the 
case  of  Fur.  ^^ 

From  proofs  of  so  conspicuous  a  naturae,  iH 
exclusively  attended  to,  the  conclusion  habl^^ 
to  be  drawn  would  be  more  apt,  perhaps,  to 
afford  fallacious  lights,  than   true  and   useful 
ones. 

Furfur  is  a  depredator  by  profession  :  depre- 
dation, in  one  shape  or  other,  has  been  his 
habitual  source  of  subsistence :  he  has  had  no 

convicted  of  a  single 
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of  depredation  once  committed.     Whatsoever 
indication  of  future  testimonial  mendacity  may 
be  to  be  collected  from  past  delinquency  in  the 
liDC  of  depredation,  is  evidently  many  times  as 
strong  in  the  case  of  Furfur.     But,  in  the  judi- 
cial memorials  of  the  respective  prosecutions, — 
unless  (what  in   England  has  never  yet   hap- 
pened) the  difference  in  this  respect  have  been 
brought   to   view, — botli    documents,    and    as- 
suredly that  which  exhibits  the  case  of  Furfijr, 
will  to  the  purpose  have  been  incomplete, 
thence  liable  to  be  fallacious. 

Superior  magnitude  of  the  punishment  in  the 
one  of  two  cases  of  depredation,  as  compare 
J  to  the  otlier,  is  another  indication,  which,  b^ 
[being  conspicuous,  is  but  the  more  liable  to  be 
fallacious.  Proper  or  improper  upon  the  whole,, 
it  is  natural  and  frequent  for  depredation,  ia^ 
whatever  shape,  to  be  made  punishable,  upon  a 
scale  rising  in  some  proportion  with  the  value 
of  the  article  which  has  been  the  subject-matter^ 
of  the  offence.     With  a  view  to  one  of  the  ends 
of  punishment  (viz.  prevention),  the  difference ^ 
has  this  obvious  use,  viz.  its  tendency  to  lead^ 
the  delinquent  to  the  desire  of  the  less  mjs* 
chievous  of  two  offences,  in  preference  to  the- 
more  mischievous.    But,  if  in  this  case  any  such 
inference  be  drawn,  as  that,  because  the  depre- 
dation to  the  greater  amount  is  punished  with 
the  greater  punishment,  therefore,  as  between 
Fur  Magnus  who  has  been  punished  with  the 
greater  punishment,  and   Petty  Fur  who  has 
been  punished  with  the  lesser  punishment,  the' 
probability  of  testimonial  mendacity  on  the  oc- 
casion  in   hand   is  greater  in  the  instance  of 
Fur  Magnus  than  in  the  instance  of  Petty  Fur, 
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the  conclusion  would  be  more  likely  to  be  erro- 
neous than  just;  for,  the  greater  the  sum  stolen, 
the  stronger  the  temptation :  and  because  a 
man's  probity  has  sunk  under  the  stronger 
temptation,  it  follows  not  that  it  would  have 
sunk  under  the  weaker.  ^^ 

With  regard  to  the  probability  of  testimunta^l 
mendacity  on  tlie  given  occasion,   (as  indeec^^ 
with  regard  to  improbity  in  most  other  shapes,]) 
indications    much    more    conclusive    may     i^H 
many  instances  be  drawn  from  factitious  con- 
sequences foreign  to  the  nature  of  the  trans- 
gression, than   from  the   nature  of  the  trans 
gression  itself,  even  if  known  in  all  its  circum-" 
stances.     Maculatus,  (at  the  time  of  his  only 
offence,  not  a  professional  depredator),  has,  il^| 
virtue  of  his  punishment,  in  the  choice  of  whicl^^ 
reformation  was  not  so  much  as  aimed  at,  been 
confined  for  years  together  in  the  company  of 
a  promiscuous  and  uninspected  herd   of  pro- 
fessional depredators.     Furfur,  convicted  of  a 
theft  to  the  like  amount,  has,  during  the  same 
space  of  time,  been  confined  in  a  state  of  con- 
stant occupation,    either  in  solitude,  or  under 
an  unremitted  course  of  inspection  in  assorted 
company.      Whatever   be   the    indication,   de- 
ducible  from  depredation,  of  the  probability  of 
improbity  in  a  shape  so  different  as  that  of 
testimonial  mendacity ;   it  seems  evident,  that, 
in  the  case  of  the  ever  solitary  or  constantly 
inspected  convict,  the  strength  of  the  indica- 
tion can  never  be  nearly  equal  to  what  it  is  in 
the  case  of  the  convict  kept  for  the  same  length 
of  time  in  a  state  of  corruptive  pupilage. 

No  anomaly  of  which  moral  conduct  is  sus- 
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ceptible,  ought  to  be  altogether  strange  to 
the  conception  of  the  judge.  Presenting  it- 
self in  a  specific  shape,  temptation  has  been 
known  to  overpower  the  force  of  the  impro- 
bity-restraining motives,  in  a  mind  on  which, 
presenting  itself  in  the  general  shape  of 
money,  (though  to  appearance  in  much  greater 
force,)  it  would  have  made  no  impression. 
Those  who,  for  any  purpose,  (for  a  negnotia- 
tion  of  any  kind,  unlawful  or  lawful,)  have 
to  deal  with  gross  and  uncultivated  minds, 
have  frequent  occasion  to  observe,  tliat  by 
money  presented  in  the  specific  shape  of 
liquor,  a  much  greater  effect  may  frequently 
be  produced,  than  by  the  same  quantity  of 
money  presented  in  its  own  genuine  shape. 
In  a  higher  sphere,  many  a  man,  wJioni  a 
mass  of  uncounted  money  to  a  hundred  times 
the  value  would  have  found  temptation -proof, 
has  felt  his  probity  sink  under  the  temptation 
presented  in  some  specific  shape  peculiarly 
adapted  to  his  taste  and  fancy :  some  choice 
and  not  readily  obtainable  production  of  art  or 
nature, — a  gem,  a  manuscript,  a  tulip-root,  or 
a  cockle-shell.  Standing  in  a  witness-box,  a 
much  more  beautiful  and  choicer  gem,  parch- 
ment, root,  or  shell,  would  have  been  repulsed 
with  horror,  if  presenting  itself  as  the  price  of 
a  deliberate  departure  from  the  line  of  truth. 
Yet,  in  a  book  presenting  a  general  list  of 
convicts,  or  even  in  the  memorial  made  of  the 
conviction  of  this  particular  individual,  it  might 
happen  that  the  case  and  character  of  this 
man  should  remain  undistingnishable  from  the 
case  and  character  of  the  professional  male> 
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factor,  accustomed  from  infancy  to  behold  in 
the  habit  of  depredation   the  t^nly  source   o£^ 
his  subsistence.  ^M 

Whatsoever  be  the  degree  of  improbity  in- 
dicated by  the  past  act  or  habit;  with  refer- 
ence to  the  testimony  in  hand,  the  indicatioi 
afforded  by  it  of  probable  testimonial  men- 
dacity will  naturally  act  with  a  particular 
degree  of  strength,  where,  on  the  past  oc- 
casion, the  shape  in  which  it  shewed  itself 
was  that  same  shape  ;  viz.  that  of  an  act  oIh 
habit  of  testimonial  mendacity.  ^| 

The  reason  is,  that  in  this  case  it  serves  as 
an  indication  not  merely  of  improbity,  (a  wej 
and  vitious  state  of  the  7jior(d  part  of  the  man* 
frame),  but  such  a  state  of  the  intellectual  pai 
as  hath  disposed  him  to  employ,  and  (accord- 
ing to  his  own  conception  at  least)  qualified 
him  for  employing,  this  particular  sort  of  instru- 
ment (mendacity)  for   the   compassing   of  hie 
sinister  and  immoral  ends. 

To  be  able  to  frame  a  false  story,  capab] 
not  only  of  passing  muster  in  the  first  instanci 
but,  upon  occasion,  standing  whatever  scrutiny 
is  in  a  way  to  be  applied  to  it  by  means  qfl 
counter-interrogation  and  counter-evidence,— re^ 
quires  a  sort  of  intellectual  firmness  and  vigour, 
the  degree  of  which, — howsoever  it  may  happen 
to  be  employed  in  the  service  of  the  sinister  ia^ 
terests, — has  no  connexion  with  their  compj 
rative  strength  and  influence.  By  setting  fii 
to  a  crowded  fleet  of  ships,  or  by  drawing  up 
sluice,  and  so  laying  a  whole  town  or  province 
under  water,  a  man  may  produce  an  abund- 
antly greater  quantity  of  mischief  than  has 
ever  been  produced   by  an  act  of  testimonial 
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mendacity :  but  a  man  who  on  a  former  occa- 
sion has  thus  employed  fire  or  water  as  an 
instrument  of  mischief,  will  not  be  so  apt  on 
a  second  occasion  to  employ  a  mendacious 
tongue  for  a  purpose  of  the  like  nature,  as  one 
who,  for  the  like  purpose,  has  already  made 
choice  of  the  same  living  instrument. 

Where,  on  tlie  former  occasion,  testimonial 
mendacity  was  the  shape  in  which  the  impro- 
bity manifested  itself;  indications  respecting 
the  probability  of  testimonial  mendacity  in  the 
cause  in  hand  may  be  deduced,  from  the  con- 
sideration, to  which  of  the  several  modifications 
of  which  testimonial  mendacity  is -susceptible, 
tlie  mendacity  belonged  in  that  instance. 

These  modifications,  in  so  far  as  they  belong 
to  the  present  purpose,  will  turn  upon  the 
degree  of  improbity  manifested  by  the  nnen- 
dacity  in  the  former  instance;  and  thence  either 
upon  the  strength  or  weakness  of  the  influeoGe 
of  the  standing  tutelary  sanctions,  the  impro- 
bity -  and  -  mendacity  -  restraining  interests,  or 
upon  the  strength  of  the  temptation  which  that 
influence  had  to  contend  with,  and  hf  which  it 
was  overcome. 

The  distinctions  of  which  testimony  is  sus- 
ceptible, considered  with  reference  to  the  per^ 
son  whose  interest  is  affected  by  it,  and  the 
manner  in  which  it  is  affected,  have  been 
already  brought  to  view.  Veracious  or  menda- 
cious, those  distinctions  are  alike  applicable  to 
it ;  testimony  self-regarding  or  extra-regard ingf^: 
in  both  cases,  servitive  or  disservitive :  if  dii 
servitive,  criminative  or  simply  onerative :  if 
servitive,  exculpative,  e.xonerative,  or  locuple- 
tative. 
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Here  follow  certain  indications  afforded  con-      \ 
cerning  the  probability  of  testimonial  raenda- 
!city  in  the  case  in  hand,  from  the  consideration 
o(  the  nature  of  the  mendacity  in  the  former 
instance, 

1.  Where,  in  the  former  instance,  the  object 
of  the  mendacity  was  to  save  another  person 
from  punishment,  no  evil  being  thereby  done 
to  any  other  individual,  or  none  more  than 
equal  to  the  good  done  to  the  party  favoured 
by  it ;  the  probability  of  mendacity  in  the  case 
in  hand,  as  deducible  from  such  former  men- 
dacity,-seems  scarcely  to  be  so  great,  as  where, 
in  the  first  instance,  the  man's  object  had  been 

to  save  himself  from  punishment  to  the  same      i 
amount.  fl 

The  reason  is,  that  in  the  one  case  a  proof  is™ 
given  of  an  extraordinary  degree  of  force  on 
the  part  of  the  principle  of  humanity,  the  inte- 
rest of  sympathy  :  which  proof  is  not  given  in 
the  other  case. 

hut  this  indication  is  not  afforded,  except  on 
the  supposition  of  the  entire  absence  of  every  h 
interest  of  the  self-regarding  kind  :  a  matter  of  S 
fact  which  will  not  often  have  place,  nor,  when 
it  has  place,  be  very  easily  ascertained. 

2.  Where,  in  the  former  instance,  the  object 
of  the  mendacity  was  to  save  a  man's  self  from 
evil  of  any  kind,  whether  under  the  name  of 
pure  punishment,  or  satisfaction  to  another  for 
mjury ;  the  greater  the  evil,  the  less  the  pro<«^ 
bability  it  affords  of  mendacity  in  the  case  in 
hand  :  or,  conversely,  the  less  the  evil,  the 
greater  the  probability  of  mendacity  in  the  case 

in  hand. 

Tlie  reason  is,  that,  because  a  mendacity- 
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promoting  interest  of  a  given  magnitude  had 
the  effect  of  overpowering  the  mendacity-ra- 
straining  force  of  the  tutelary  sanctions,  it  fol- 
lows not  that  a  mendacity-promoting  interest  of 
less  magnitude  would  have  been  productive  of 
the  same  effect. 

Every  one  sees,  that  though,  to  save  his  life, 
or  to  save  himself  from  a  pecuniary  punishment, 
or  from  a  pecuniary  obligation  on  the  score  of 
satisfaction,  to  the  amount  of  500/.  (being  the 
whole  amount  of  his  property),  he  fell  into  this 
transgression;  it  follows  not  that  he  would  have 
fallen  into  the  same  transgression,  to  save  him- 
self from  the  obligation  of  paying  51.,  being  but 
one  hundredth  part  of  the  whole  amount  of  his 
property. 

3.  Where,  in  the  former  instance,  the  objecl 
of  the  mendacity  was  to  save  another  pen 
from  merited   punishment;    the  probability  of 
mendacity  in  the  case  in  hand,  as  deduced  from 
such  former  mendacity,  seems  not  so  great  as 

►where,  in  the  former  instance,  the  object  vraa 
to  consign  another  person  to  unmerited  punish- 
•^inent. 

The  reason  is,  that  in  the  one  case  indication 
is  given  of  the  prevalence  of  the  interest  of 
sympathy,  or  principle  of  humanity,  (one  of 
the  standing  tutelary  sanctions),  to  an  extra- 
ordinary degree:  whereas,  in  the  other  case,, 
an  indication  is  given  of  an  extraordin; 
degree  of  insensibility  to  the  force  of  that  sanc- 
tion, as  well  as  of  most,  or  all,  of  the  other 
tutelary  sanctions. 

4.  Where,  in  the  former  case,  the  object  of 
the  mendacity  was  to  obtain,  for  a  man's  .•jelf, 
an  undue  gain ;  the  probability  of  mendacity. 
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in  the  case  in  hand,  as  deduced  from  suck 
former  mendacity,  seems  still  greater  than 
where  in  the  former  case  the  object  was 
merely  to  subject  another  person  to  unmerited 
punishment.  ^^ 

The  reason  is,  that  the  interest  of  ill-will  (ttw^ 
seductive  interest  by  which  the  mendacity  was 
produced  in  the  one  case),  especially  where  the 
correspondent  passion  has  risen  to  so  high  ^i 
pitch  in  respect  of  duration  as  well  as  inteusitji^H 
has  but  a  casual  existence,  and  cannot  be  pro^^ 
duced  but  by  some  comparatively  rare  occut^j 
rence  or  state  of  things :  a  man's  probity  ma^H 
therefore,  on  a  particular  occasion,  be  over^i 
powered  by  it,  and  yet  (far.  from  being  seduced 
it  may  never  happen  to  him  to  be  so  much 
solicited,  by  the  same  sinister  interest,  to  gi 
into  the  like  evil  course  at  any  other  period  of 
his  life.  Whereas,  pecuniary  interest,  not  ret- 
quiring  any  such  special  incident,  or  speciaP 
object,  for  the  creation  of  it,  is  created  and  kept 
alive  at  all  times  by  the  matter  of  wealth  in  all* 
its  shapes :  and  is,  therefore,  (particular  pur-' 
poses  being  alike  laid  out  of  both  cases,  and' 
the  sum  constitutive  of  the  interest  being  sup-: 
posed  to  be  the  same  in  both  cases),  as  likely* 
to  have  place  and  be  prevalent  in  the  one  case 
as  in  the  other. 

N.B.  In  this  case,  much  (it  is  evident)  will 
depend  upon  the  circumstances  of  the  case  iw 
hand.  For  if,  in  the  case  in  band,  all  self- 
regarding  as  well  as  social  interest  on  the  part: 
of  the  testifier  is  clearly  out  of  the  question, 
(as  may  be  the  case,  for  example,  where  the 
testifier    is    prosecutor,    and    the   only   effect 
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capable  of  resulting  from  conviction  is  punish* 
ment),  the  prevalence  of  ill-will  in  the  former 
case  may  afford  a  stronger  indication,  a  greater 
probability,  of  the  prevalence  of  the  like  passion 
in  the  casein  hand,  than  would  even  have  been 
afforded  by  the  prevalence  of  pecuniary  inte- 
rest in  the  former  case.  But  in  the  case  of 
pecuniary  interest  so  much  depends  up<  '  "  • 
sum,  and  its  proportion  to  a  man's  haj.:,^,,! 
expense  and  present  exigencies,  that  every 
comparison  which  has  this  interest  for  one  of 
its  terms,  is  liable,  as  every  one  must  perceive, 
to  great  uncertainties. 

5.  Where,  in  the  former  case,  the  object  ol 
the  mendacity  was  to  save  or  obtain  a  gain  ^ 
the   probability  of  mendacity  in  the  case  in 
hand,  as  deduced  from  such  former  men''  . 

seems  to  be  greater  than  if,  in  the  former  ^..^ 
the  testifier's  object  had  been  to  save  himself 
from  a  loss  to  the  same  amount. 

The  reason  is,  as  already  observed,*  that  the 
influence  of  a  given  sum  on  the  well-being  of 
the  individual,  when  considered  as  passing  oiil 
of  his  hands  in  the  shape  of  loss,  is  greater  than^ 
that  of  the  same  sum  when  coming  into   his 
hands  in  the  shape  of  gain  :  and  therefore,  thj 
,lhe  force  of  the  interest  is,  in  the  same  proper-^ 
[tion,  greater  in  the  one  case  than  in  the  other: 
'and  it  follows  not  that,  because  the  force  of 
the   mendacity-restraining  interests   has    been 
overcome  by  a  given  force,  therefore  it  will  by 
any  less  force. 

But  as  to  the  point  whether,  with  referc-ace 


•  Suprd,  Ch.  3. 


Chap.  Vtl.\  IMPROfifrv.  .707 

to  a  given  individual,  the  sum  in  question,  if 
coming  into  his  hands,  is  to  be  considered  as 
passing  into  them  in  the  shape  of  gain,  and 
so  gained,  or  only  as  passing  into  them  in  the 
shape  of  security  against  loss,  and  so  simply 
not  lost;  or,  on  the  other  hand,  if  going  out  of 
his  hands,  is  to  be  considered  as  going  out  in 
the  shape  of  loss,  or  as  simply  not  staying  in, 
in  the  shape  of  gain;  this  point,  though  in 
many  instances  clear  and  out  of  doubt,  will 
in  many  instances  be  subject  to  doubt,  and  to 
doubts  absolutely  insoluble.  The  matter  de^ 
pends  upon  the  strength  of  his  persuasion;  and 
this,  too,  taken  at  a  point  of  time  not  always 
easy  to  be  settled.  If,  at  any  given  point  of 
time,  with  an  equal  degree  of  persuasion,  two 
contending  parties  expect,  each  of  them,  con- 
cerning the  same  sum,  either  that  it  shall  not 
go  out  of  his  hands,  or  that  it  shall  come  into 
his  hands ;  the  not  coming  in,  in  the  one  case, 
and  the  going  out  in  the  other,  may,  in  the 
instance  of  either  of  them,  be  alike  productive 
of  the  sensation  of  loss. 

On  the  part  of  a  person  in  whose  breast  the 
existence  of  improbity  in  a  very  high  degree 
is  notorious,  either  from  proof  made  on  a  past 
occasion,  or  from  the  light  in  which  he  appears 
in  the  cause  in  hand ;  there  are  several  circum- 
stances, each  of  which  may,  in  aid  of  the 
standing  mendacity-restraining  sanctions,  con* 
tribute  to  lessen  the  probability  of  mendacious 
testimony  in  that  case.     These  are : 

1.  Extraordinary  difficulty,  real,  and  thence 
apparent,  of  carrying  through,  (in  the  particular 
circumstances  of  the  cause  in  hand,  and  of  the 
part  taken  by  him  in  that  cause)^  of  carrying 
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through  a  scheme  of  mendacity  with  safety  and 
mccess.* 

2.  (la  a  case  in  which  an  effect  of  the  men- 
lacity,  if  successful,  will  be  the  bringing  down 
upon  the  head  of  any  particular  individual — na-^ 
turally  the  defendant  —  a  burthen  of  affliction 
particularly  severe,  such,  for  instance,  as  un- 
merited capital  punishment) — the  extraordinary 
severity  and  atflictiveness  of  such  burthen. 

To  the  joint  influence  of  these  causes,  on 
minds  on  which  the  influence  of  the  three  other 
tutelary  sanctions  (the  political,  the  moral,  and 
the  religious),  especially  the  two  latter,  cannot 
but  have  been  at  its  lowest  pitch,  may  (it 
should  seem)  be  ascribed,  in  great  measure  at 
least,  the  comparative  unfrequency  of  crimina- 
tive perjury;  and  the  innoxiousness  (as  far  as 
can  be  judged)  and  utility  of  the  judicial  prac- 
tice by  which,  under  the  highest  temptation 
that  can  be  offered,  the  testimony  of  ktiuwn 
malefactors  of  the  most  profligate  descriptiuu 
is  every  day  admitted  as  the  principal,  and 
sometimes  even  as  the  sole,  ground  for  convict- 
ing men  of  the  highest  crimes,  and  thence  sub- 
jecting them  to  the  most  rigorous  punishment 
afforded  by  the  law. 

That  the  social  principle  of  sympathy  b< 
some  part  in  the  production  of  the  effect,  there 
seems  no  reason  to  doubt.     But  that  the 
it  bears,  is,  in  comparison  of  that  of  the  other'] 
(the  self- regarding  principle),  much  the   leasl 

*  This  (iiffioulty, — in  so  far  as  concerns  mere  p«iiii  of  ex.. 
ertion,  mental  labour,  distinct  from  sense  of  danger, — coistcidc 
with  that  principle  of  action  which,  under  the  name  of  the  j>Ay- 
sical  sanction,  constitutes  the  first  article  in  the  lilt  of  stand* 
ing  tutelary,  and,  thence  mendacity-restraining,  ftanclions. 
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considerable,  is  rendered  but  too  manifest  by 
very  conclusive  indications.  In  some  countries, 
standing  funds  of  reward  have  been  established 
by  law,  for  the  purpose  of  engaging  men  to 
pursue  to  conviction  offences  of  this  or  that 
particularly  obnoxious  description ;  such  ab 
depredation,  in  the  various  shapes  in  which, — 
though  the  mischief  of  the  first  order  (the  loss 
actually  produced)  is  confined  to  assignable 
individuals, — by  far  the  greater  part  of  the  mis- 
chief, viz.  the  danger  and  alarm,  diffuses  itself 
over  an  indefinite  space  in  the  circle  of  the 
community  at  large.  Influenced  by  these  re- 
wards, instances  have  been  known,  in  which 
men  have  formed  themselves  into  confedera- 
cies for  the  purpose  of  reaping  the  rewards  in 
question  at  the  expense  of  the  ruin  of  a  set  of 
victims,  to  whom,  m  one  sense,  the  word  inm- 
cent  would  not  be  misapplied. 

To  entitle  themselves  to  the  receipt  of  the 
reward,  to  the  payment  of  which  conviction 
was  the  previous  condition,  it  was  necessary 
that  evidence  of  the  offence,  evidence  consti- 
tuting a  sufficient  ground  for  the  conviction^ 
should  have  been  delivered.  To  give  birth  to 
this  evidence,  what  did  they  ?  They  gave  birth 
to  the  offence  itself:  an  offence,  an  individual 
offence,  of  the  description  itself,  was  to  be  pro- 
duced, that  a  body  of  evidence,  effectual  to  the 
purpose,  might  be  sure  to  be  delivered.  On 
such  occasion,  an  innocent  man,  a  man  till  then 
innocent,  was  to  be  seduced  into  the  commis- 
sion of  the  offence.  The  offence  being  really 
committed  by  him,  care  was  at  the  same  time 
taken,  that  the  circumstances  in  which  it  was 
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committed,  should  be  such  as  to  leave  no  defi- 
ciency in  the  necessary  mass  of  evidence.* 


*  In  the  year  1754, — confederacies  for  the  purpose 
ing  themselves  of  this  eucouragemeDt  having  been  >j 
tically  organized, — mischief  (eft'ect«  at  least,  good  or  b«d)  ta 
a  quantity  considerable  enough  to  engage  no  small  share  of] 
the  public  attention,  had,  among  the  lower  orders,  been  done 
by  them.  Sereral  persona  had  been  convicted,  one  at  least  bad 
suffered  deaths  for  acts  of  robber)',  into  which,  it  came  out, 
lat  they  had  been  seduced  by  the  confedepite$.  Four  men, 
lac  Daniel,  Berry,  Egan,  and  Sulivan,  after  having  b«en 
tm  consequence  of  a  special  verdict)  acquitted  on  an  indict- 
ment charging  them  as  accessaries  to  the  robbery,  were  tried 
and  convicted  on  an  indictment^  in  which,  for  the  designation 
of  the  offence,  the  unmeaning  appellation  o(  conspiracy  was 
employed.!  One  of  them,  Egan,  being,  in  pursuatice  of  bis 
Bentenee,  put  into  the  pillory,  was  murdered  by  the  po{ful«ce 
upon  the  spot.  Another,  Berry,  died  of  his  wounds.  AVhe- 
ther  any  real  mischief,  other  than  the  alarm,  was  done  by 
this  confederacy^  seems,  after  all,  a  matter  of  doubt.  In 
the  only  case  the  particuleurs  of  which  are  known,  the  two 
victims,  though  engaged  by  a  sort  of  treachery  in  the  com- 
mission of  the  individual  offence  of  which  in  cousequenoe 
they  were  convicted,  had,  in  pursuance  of  their  own  scheme*, 
been  habitual  depredators,  tliough,  for  any  thing  that  appear^ 
in  aline  somewhat  inferior  in  criminality;  viz,  simple  tiiefi, 
instead  of  robbery  accompanied  with  force,  Tha  being  the 
supposed  case,  the  effect  of  the  terror  inspired  by  such  prac> 
tice  would  be  purely  salutary  rather  than  otherwise,  tending 
to  the  destruction  of  confidence  among  malefactors^  and 
thereby  to  the  destruction  of  that  small  and  destructive  por> 
tion  of  society,  whose  destruction  is  the  preservation  orUte 
innocent  part.  The  malefactors  were,  two  of  them,  murderMl 
in  the  pillory.  The  murderers,  if  not  thieves  themselves,  wera 
probably  set  on  by  those  who  were. 

Correct  or   incorrect,    the   following    more    recent    str»rv. 


f  Sta»e  Trials,  x.  418—447.    Foster's  Reports,  p.  121— 130, 
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To  what  cause  is  this  characteristic  part  of 
the  contrivance  to  be  referred?  Not,  in  any 
respect,  to  sympathy:  for  the  suffering  to 
which  the  victim  was  consigned,  after  having 
been  thus  drawn  into  guilt,  was  not  inferior  to 
the  suffering  to  which  he  would  have  been  con- 
signed, had  he  been  left  in  possession  of  his 
innocence. 

There  remained,  therefore,  this  one  cause: 
viz.  a  view  of  the  advantage  which,  in  respect 
of  its  comparative  chance  of  obtaining  credence, 
under  the  security  afforded  against  deception 

copied  from  the  newspapers,  will  be  equally  subservient  to 
the  purpose  of  illustration. 

"  A  curious  stratagem  in  the  trade  of  thief-catching  was 
played  off  on  Tuesday,  at  broad  noon,  in  the  sequestered 
wafic  which  leads  from  the  end  of  the  canal  at  the  top  of  the 
Green  Park,  through  the  shrubbery,  to  the  gate  at  Hyde 
Park  Comer.  A  fellow,  who  had  the  appearance  of  a  farmeir's 
or  cow-keeper's  servant,  with  a  milk-vessel  in  his  hand,  and  a 
watch  in  his  fob,  stretched  himself  on  his  back  upon  the 
grass  at  the  rear  of  the  Ranger's  Lodge,  as  if  drunk  and 
asleep;  while  two  of  his  companions  took  their  stations  at 
some  distance.  A  sweep,  with  his  boy,  passing  shortly  after- 
ward, the  former  fell  completely  into  the  trap,  by  embracing 
what  he,  no  doubt,  conceived  to  be  the  fortunate  opportunity 
of  helping  himself  to  the  sleeper's  watch ;  who  suffered  him, 
without  interruption,  to  bear  off  his  prize  for  a  dozen  yards, 
and  then,  jumping  up,  raised  the  hue  and  cry  of  stop  thief! 
which  was  instantly  repeated  by  his  companion,  and  the 
sweep  seized,  with  the  watch  in  his  possession.  They  insisted 
on  taking  him  immediately  to  Bow  Street,  and  prosecuting 
him -for  the  robbery;  but  a  reputable  and  resolute  gentleman, 
who  lives  at  Knigbtsbridge,  and  who  saw  the  whole  trans- 
action, interfered,  and  told  the  captors,  that  if  they  took  the 
prisoner  before  a  magistrate,  to  prosecute  him  capitally  for 
the  offence  into  which  they  had  entrapped  him,  he  should 
tertainly  accompany  them,  and  give  evidence  of  their  con- 
piracy  :  upon  which  they  very  quietly  surrendered  their 
prisoner,  and  marched  off. — Tune*,  1  August,  1806.: 
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by  the  faculty  oi  vivd  voce  cross-examination,  a 
true  story  is  so  sure  to  possess  over  a  false  ooe.. 
For,  by  the  delivery  ot  a  true  story,   no  other 
faculty  is  called  into  exercise  but  the  ffiemory ; 
a  faculty  in  respect  of  which,  to  any  such  pur- 
pose as  that  here  in  question,  no  deficiency  can 
exist  in  the  mind  of  any  man.  For  the  delivery 
of  a  false  story  adequate  to  the  production  of 
the  same  effect,  the  exercise,  and  the  successful 
exercise,  of  two  other  faculties,  each  of  ^nrhicli 
must  be  possessed  in  an  extraordinary  degree  i 
of  perfection,  viz,  invention  and  judgment, 
indispensable.  ^ 

The  grand  instrument,  the  touchstone  by 
which  faJsehood  is  detected,  is  inconsistency. 
In  the  delivery  of  a  true  and  correct  narrative, 
inconsistencies  are  impossible ;  for,  of  any  two, 
or  any  number  of  real  facts,  to  say  that  any 
one  can  be  inconsistent  with  any  other,  is  a 
contradiction  in  terms.  Falsehoods,  to  escape 
detection,  must  to  appearance  be  equally  clear^ 
of  inconsistency :  of  inconsistency,  as  well  with 
respect  to  each  other,  as  with  respect  to  all 
known  and  indisputable  truths.  But  to  invent 
a  number,  though  it  was  but  a  smedl  number, 
of  falsehoods,  which  shall  not  only  at  the  mo- 
ment but  on  all  future  occasions  stand  clear 
of  every  such  inconsistency,  is  in  general,  (es- 
pecially under  the  check  of  cross-examination), 
a  task  of  extreme  difficulty :  and,  by  tlie  force 
of  that  check,  the  number  of  such  facts  whicii 
a  man  shall  be  called  upon  to  invent,  to  invent 
at  the  moment,  on  pain  of  seeing  the  expected 
fruit  of  his  labours  gone,  and  punishment  ready 
to  fall  upon  his  head  instead  of  it,  is  without 
limit :  and  m  the  exercise  thus  given  to  it,  the 
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faculty  of  invention  must  at  every  step  be  ac- 
companied and  supported  by  the  faculty  of 
judgment,  and  that  at  a  pitch  of  perfection, 
such  as  the  strongest  mind  can  never  feel  itself 
assured  of  rising  to. 

Where,  as  in  the  sort  of  case  in  question,  the 
perceptions  obtained  were  at  the  time  asso- 
dated  with  such  an  idea  of  their  importance  as 
was  sufficient  to  command  a  force  of  attention 
sufficient  to  fix  them  in  the  memory, — and  the 
first  depth  of  the  impression  has  not  been  de- 
faced in  any  considerable  degree  by  the  band 
of  time, — the  images  presented  by  the  memory 
are  at  all  times  the  same:  no  danger  of  incon- 
sistency between  the  account  given  of  a  fact  at 
one  time,  and  the  account  given  of  the  same 
fact  at  another  time.  But  the  images  of  which 
the  picture  given  of  a  false  fact  is  composed,— 
these  images,  having  no  real  standard  by  which 
they  can  be  adjusted,  no  real  archetype  by 
which  they  can  be  fixed,  will  be  at  every  mo- 
ment liable  to  be  changed :  and  as  oflen  as  a 
change  (though  it  be  in  any  the  minutest  parti- 
cular) takes  place,  so  often  is  an  imminent 
danger  of  inconsistency,  and  thence  of  detection, 
produced  along  with  it. 

Let  it  not  here  be  forgotten,  that  for  these 
always  dangerous,  though  perhaps  necessary, 
remuneratory  arrangements,  the  demand  is  pro- 
duced, in  no  inconsiderable  degree,  by  the  ex- 
clusionary system ;  viz.  by  that  branch  of  it, 
which,  on  the  score  of  vexation  (if  for  any 
reason  at  all),  forbids  the  application  of  judicial 
questions  to  any  such  purpose  as  that  of  ex- 
tracting evidence  of  guilt  from  the  lips  of  male- 
factors.    And  moreover,  that  among  the  eflfects 
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of  it  is  that  of  making  it  men's  interest  to  nurse 
less  mischievous  malefactors,  capable  of  yield- 
ing but.  smaill  rewards,  till  they  have  ripened 
into  malefactors  of  a  more  mischievous  descrip- 
tion, yielding  larger  rewards.  By  this  means, 
while  mischief  is  weeded  out  with  one  hand,  it 
is  sown  with  another.  But  this  part  of  the 
mischief  seems  referable  rather  to  the  grada- 
tion established  between  the  quantum  of  re- 
ward in  one  case  and  that  in  another,  than 
to  the  application  of  remuneratpry  arrange- 
ments in  aid  of  penal  ones. 
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OF  THE  COMPARATIVE  MISCHIEF  IN  THE  EVENT 
OF  MISDECISIONj  TOTHE  PREJUDICE  OF  TH& 
plaintiff's,  or  of  THE  DEFENDANT'S  SIDE. 

The  above-mentioned  particulars,  such  of 
them  as  the  nature  of  each  case  has  happened 
to  present,  having  been  taken  into  considerar 
tion,  and  the  trustworthiness  of  the  witness  or 
witnesses  on  one  or  both  sides  remaining  in 
doubt,  and  with  it  the  decision  proper  to  be 
grounded  upon  the  evidence ;  a  consideration 
to  which  it  may  be  of  use  that  the  mind  of  the 
judge  should  not  be  wholly  inattentive,  is  the 
difference  (if  any)  in  point  of  mischief,  that 
may  be  incident  to  the  decision ;  viz.  according 
as  it  happens  to  have  for  its  sole  or  principal 
ground  the  testimony  of  an  extraneous  witnesis, 
or  that  of  a  party,  and,  of  the  parties,  that  of 
a  defendant  or  that  of  a  plaintiff.  For  if,  as 
between  right  decision  and  misdecision,  the 
scales  of  probability  appear  to  hang  upon  a 
level,  his  choice  will  naturally  fall  on  that 
side  on  which,  if  to  the  prejudice  of  that 
side  misdecision  should  ensue,  the  quantity 
of  the  mischief  resulting  from  it  will  be  at  the 
lowest  pitch. 

I.    Mischief  of  plaintiff's  mendacious  self- 
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serving  testimony,  compared  with  that  of  de- 
fendant's ditto. 

1.  In  general,  in  a  case  where  money  is  at 
stake,  the  quantum  of  mischief  liable  to  re- 
sult from  an  erroneous  decision  pronounced  in 
favour  of  the  plaintiflTs  side,  and  grounded  on 
the  mendacious  testimony  of  the  plaintiff,  is 
greater  than  what  is  apt  to  result  from  an  erro- 
neous decision  pronounced  in  a  case  where  the 
same  quantity  of  money  is  at  stake  upon  the 
ground  of  the  mendacious  testimony  of  the 
defendant. 

The  reason  is,  that  in  the  station  of  plaintiff 
it  rests  with  every  man  to  multiply  suits  at 
pleasure  ;  to  harrass  with  suits  any  persons 
and  any  number  of  persons  at  pleasure.  If, 
then,  by  his  own  testimony  alone,  he  has  ob- 
tained a  judgment  against  this  or  that  one 
person,  that  testimony  being  generally  under- 
stood to  be  mendacious,- — in  such  case,  this 
one  groundless  demand  having  succeeded  with 
him,  there  is  a  danger  lest  he  should  extend 
his  enterprizes  to  anotlier,  and  then  to  another, 
and  so  on  without  limit.* 

This  might  be  the  case,  for  example,  if,  in 
the  character  of  an  informer,  a  man  were  to 
'take  upon  himself  to  raise  money  by  his  own 
mendacious  testimony :  instituting,  or  causing* 

*  In  this  case,  however,  the  mischief  produced  in  the  shape 
of  danger  and  alarm  to  the  commuDity  at  large,  will  be  apt 
to  be  less  where  the  demand  had  for  its  ground  a  claim  of 
indemnification,  (viz.  on  the  score  of  a  loss  already  incurred, 
and  known  to  be  bo,)  than  where  such  previous  loss  is  out  ctf 
the  question. 

The  reason  is,  that,  in  the  case  of  indemnification,  the 
ag^^te  nuantum  of  possible  demands,  true  and  false,  is 
llmtied  by  Uie  aggre^tc  quantum  of  actuui  losses. 
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to  be  instituted,  against  a  person  altogether 
innocent,  a  charge  of  having  committed  some 
oftence,  to  which  a  pecuniary  penalty,  payable 
in  the  whole  or  in  part  to  the  informer  or 
witness,  stands  annexed ;  and  supporting  the 
charge  by  his  own  testimony :  that  testimony 
(the  defendant  being  innocent)  of  course  men> 
dacious. 

But  though,  on  the  supposition  that  any  such 
practice  as  that  of  making  a  trade  of  giving 
groundless  informations  supported  by  false  tes- 
timony were  habitual,  the  danger  indicated 
and  the  alarm  produced  by  a  given  sura  raised 
in  this  way  by  a  given  number  of  suits,  would 
be  greater  than  the  danger  indicated  and  the 
alarm  produced  by  the  same  sum  raised  by 
evidence  equally  false  in  the  same  number  of 
suits  of  all  other  kinds  taken  together ;  yet  it 
follows  not  that,  in  any  given  suit  taken  by 
itself,  (and  independently  of  any  such  habitual 
practice,  the  existence  of  which  is  supposed, 
for  mere  illustration,  to  have  been  ascertained), 
mendacity  in  this  case  is  at  all  more  probable, 
than,  under  the  action  of  a  pecuniary  interest 
of  equal  value,  it  would  be  in  any  other  sort  of 
suit,  whether  on  the  plain tiflfs  or  on  the  de- 
fendant's side. 

An  informer  is  one  who,  at  the  invitation  of 
the  law,  lends  his  hand  to  the  administration  of 
justice.  It  follows  not,  that,  because  a  man  is 
ready  for  a  certain  price  to  give  true  evidence, 
he  is  ready  to  give  false  evidence  for  the  .same 
price :  it  follows  not,  any  more  than  that,  be- 
cause a  man  is  ready,  in  the  capacity  of  a  judge, 
for  a  certain  salary,  to  engage  to  administer 
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justice,  and  do  his  part  towards  the  due  exe^ 
cution  of  the  laws,  he  is  ready,  for  the  same 
salary,  to  engage  to  practise  depredation  under 
the  name  of  justice.  It  follows  not,  any  more 
than  that  because  for  a  given  price  a  man  is 
ready  to  engage  to  contribute  to  the  defence  of 
his  country  against  the  invasion  of  a  foreign 
enemy,  therefore  for  the  same  price  he  is 
ready  to  engage  to  contribute  to  the  destruc- 
tion of  his  country  in  the  service  of  the  enemy. 
It  follows  not,  that,  because  by  swearing  truly 
he  expects  to  gain  10/.,  therefore  he  will  depose 
falsely  for  that  purpose ;  nor  that,  because, 
at  the  expense  of  the  same  sum  expended  in 
costs  of  prosecution,  he  seeks  the  pleasure  of 
revenge  at  the  expense  of  any  person  who, 
no  matter  on  what  account,  has  become  the 
object  of  his  ill  will, — therefore,  to  gain  the 
end  of  the  prosecution,  he  will,  in  the  cha- 
racter of  witness  for  the  prosecutor,  deliver 
mendacious  criminative  evidence. 

In  various  ages  and  countries,  mischief  in 
vast  quantity  has  been  operated  by  men  in 
the  character  of  informers.  But  the  testimony 
by  which  in  these  instances  it  has  been  ope- 
rated, the  testimony  which  has  served  as  the 
instrument  of  the  mischief,  has  been,  not  men- 
dacious, but  veracious  testimony  ;  the  fault 
has  Iain,  not  in  the  informers,  but  in  the  laws. 

England,  in  the  time  of  Henry  Vll.,  atforded 
a  remarkable  example,  probably  the  most  re- 
markable that  is  to  be  found  in  the  history  of 
any  age  or  nation,  of  mischief  flowing  in  pro- 
'digious  masses  from   this  source.     But,  in  so 
ir  as  it  was  the  cause  of  terror,  and  a  fit  object 
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of  blame,  the  mischief  was  the  sole  work  of  the 
legislator.  Law^s  were  sown,  that  forfeitures 
might  be  reaped. 

II.  Mischief  of  party's  mendacious  testimony, 
compared  with  that  of  extraneous  witness's  dittos 

In  general,  the  quantity  of  mischief  apt  tc 
fesult  from  misdecision  in  favour  of  either  side, 
wben  grounded  on  mendacious  testimony  oi 
the  part  of  an  extraneous  witness,  is  not  8< 
great  as  when  grounded  on  the  mendacioui 
testimony  of  either  party,  testifying  in  his  owi 
favour. 

The  reason  is,  that  it  depends  not  on  ai 
extraneous  witness  to  originate  the  suit,  in  th< 
course  of  which  his  testimony  is  delivered :  it 
lies  not  therefore  in  his  power,  as  in  that  of 
plaintiif,  to  multiply  suits  at  pleasure,  and  (ii 
gain  were  to  be  made  by  unjust  demands,  sup- 
ported  by  mendacious  testimony)  to  multiplj 
at  pleasure  occasions  of  employing  testimony 
as  an  instrument  of  legal  depredation. 

To  originate  causes  of  suit, —  and  thence  in 
remote  way  (though  not  to  a  certainty)  to  ori- 
ginate suits  themselves, —  is  competent  to  an] 
man  :   and   thence  to  a  man,  who,   when  tht 
suit  takes  place,  occupies  the   station  of  de- 
fendant.    To  originate  a  suit  immediately,  an< 
without  needing  the  concurrence  or  antecedeni 
agency  of  any  other  individual,  belongs  also  U 
any  individual :   which  individual,   as  soon  aa 
the  suit  is  instituted,  assumes  thereby  the  cha- 
racter,  and  occupies   the  station,  of  plaintiff.^ 
But  to  originate  any  sort  of  suit,   either  re- 
motely, as  in  the  character  of  future  contingent 
defendant,  or  immediately,  as  in  the  character 
of  actual  plaintiff,  is  the  exclusive  character  of 
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a  party,  and  is  incompatible  with  the  station 
of  extraneous  witness. 

III.  Mischief  of  party's  self-disserving-,  cora- 
pared  with  that  of  his  self-serving,  mendacious 
testimony. 

In  the  case  where  it  happens  to  a  maii*s 
testimony  to  be  mendacious  to  his  own  pre* 
judice,  and  not  to  the  prejudice  of  any  one 
else ;  in  such  case,  if  a  decision  conformable 
to  it  be  grounded  on  it,  which  decision  thereby 
comes  under  the  description  of  misdectuoo, 
the  mischief  of  such  misdecision  does  not  staod 
upon  so  high  a  footing  as  that  of  a  misdecision 
to  the  same  effect  produced  by  any  of  the  or<li> 
nary  causes. 

The  reason  is,  that  the  mischief  of  the  second 
order,  the  danger  and  alarm,*  in  comparison  of 
"which  the  mischief  of  the  tirst  order  is  much  in- 
ferior in  importance,  amounts  to  nothing  in  this 
case.  A  man,  as  often  as,  without  being^  guilty, 
he  chooses  to  confess  himself  guilty,  will  suffer 
accordingly:  let  this  be  understood.  But  what, 
in  this  case,  is  the  amount  of  the  danger  ? 
for  how  few  are  there  who  will  be  disposed  to 
make  any  such  choice  ?  and  if  there  were  ever 
so  many  more,  where  is  the  great  harm  done  ? 
Nemo  audiatur  perire  volens,  says  the  maxim 
of  Roman-Gallic  law.  But  on  the  other  hand 
comes  the  maxim,  volenti  nonjit  'nyuria:  >v*".- 
refuse  to  hear  him  whose  wish  it  is  to  **  peri- 
if,  in  the  judgment  of  the  person  most  comjie- 
tent,  he  will  not  be  injured  by  it?  So  again 
as  to  the  alarm.    For,  by  the  supposition,  thii 


•   See  Introd.  to  Morals  and  I^islatbn,  and  Dnint 
Trait^ii  de  Le^tslalioii. 
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choice  is  the  man's  own:  if  force  be  employed, 
the  case  quadrates  not  with  the  present  case ; 
and  wlio  is  there  in  whose  breast  aoy  pain  of 
apprehension  can  be  infused,  by  the  idea  of  an 
evil  to  which  he  cannot  be  exposed  but  by 
his  own  free  choice? 

But  though,  in  this  extraordinary  sort  of  case, 
the  mischief  of  misdecision  is  not  so  great  as 
in  ordinary  cases,  still  neither  is  the  case  alto- 
gether free  from  mischief.  For,  by  the  manifest 
opposition  of  the  case  to  the  ordinary  course  of 
human  conduct,— men  at  large,  observing  a  man 
convicted  on  his  own  self-criminative  testimony, 
on  his  own  confessorial  evidence,  which  after- 
wards is  by  accident  discovered  or  suspected 
not  to  have  been  true,  will  be  led  to  suppose  or 
suspect  it  to  be  the  result  of  secret  suborna- 
tion :  subornation  acting  possibly  by  holding 
out  hope  of  reward,  more  naturally  by  holding 
out  fear  of  undue  punishment,  or  of  injury  in 
some  other  shape. 

Hence  one  reason,  why  confession  in  general 
terms  should  never  be  received,  to  the  exclu- 
sion of  complete  as  well  as  correct  testimony 
from  the  same  source :  to  the  end  that,  in 
case  of  incorrectness  or  incompleteness,  in- 
tentional or  not  intentional,  such  self-regarding 
and  self-criminative  testimony  may,  from  the 
approved  sources,  counter-evidence  and  coun- 
ter-interrogation (performed  at  any  rate  by  the 
judge),  take  its  chance  of  being  rendered  cor- 
rect and  complete :  as  if,  instead  of  being  self- 
regarding,  it  had  been  so  much  extraneous 
testimony. 


VOL.  V. 
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ULTERIOR  SAFEGUARDS  AGAINST  THE  INCOS- 
VENIENCIES  WHICH  MAY  PRESENT  THEM- 
SELVES AS  LIABLE  TO  ARISE  FROM  THE 
ABOLITION  OF    THE  EXCLUSIONARY    RULES. 


Panic  terrors,  genuine  and  counterfeit,  are 
among  the  life-guards  of  abuse.  From  reform, 
be  it  what  it  may,  fears  are  professed  by  sharp* 
sighted  hypocrites,  fears  are  felt  and  enter- 
tained by  their  weak-sighted  dupes.  Knavery 
presents  the  phantasmagoric  magnifying  glass; 
and  it  is  through  this  medium  that  danger  is 
viewed  by  the  eye  of  imbecility. 

Any  thing  which,  in  the  case  of  the  reform* 
here  proposed,  may  contribute  to  allay  the 
accompanying  apprehension,  is  deserving  of 
notice. 

The  safeguards  here  in  view  may  be  ranked 
in  the  first  place  under  two  heads :  1 .  Safe- 
guards against  deception  and  consequent  mis- 
decision :  2.  Safeguards  against  vexation,  in  so 
far  as  unnecessary  and  unprofitable. 

Under  either  head  may  again  be  distin- 
guished :  1 .  Such  as  exist  or  would  take  pJace 
of  themselves,  but  may  notwithstanding  be 
pointed  out  to  good  purpose,  as  being  hable 
to  be  overlooked  :  2.  Such  as,  though  not  at 
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present  in  existence,  nor  of  a  nature  to  take 
place  of  themselves,  might  (as  it  seems)  be 
established  to  good  purpose,  and  may  there- 
fore be  considered  as  eventually  waiting  to  be 
established. 

Under  the  head  of  existing  safeguards,  th^ 
following  may  be  worth  noticing. 

One  ground  of  alarm  may  be,  the  danger  of 
mendacity,  and  consequent  deception  and  mij 
decision,  from  the  giving  an  unlimited  adnii 
sion  to  the  testimony  of  the  plaintiff. 

By  way  of  antispasmodic  against  the  tei 
rors  from  this  source,  it  may  be  proper  on  thij 
occasion  to  bring  to  mind  once  more  the  test 
mony  of  experience,  certifying  that,  in  so  manj 
cases,  where,  by  the  reason  of  the  most  cogei 
interests,  the  mendacity-promoting  force  has 
been  at  its  highest  pitch,  no  symptoms  of  mi^ 
chief  from  this  source  have  ever  been  disceri 
ible  :  habitual  and  professional  depredator 
deUvering  their  testimony  against  accomplice? 
under  the  temptation  oflered  by  impunity  in- 
stead of  capital  punishment,  with  the  addition 
of  pecuniary  rewards  to  an  amount  far  beyond 
what  are  usually  offered  to  individuals  at  large. 
These  are  rewards  earnible  by  truth  as  well 
by  falsehood.  But  rewards,  equally  offered,  ai 
not  earnible  but  by  mendacity,  are  the  rewarc 
by  which  servants  in  trade,  who  have  goods  to 
deliver  from  traders,  their  masters,  to  customers, 
are  invited  to  steal  the  goods,  and  then  by  their 
testimony  charge  the  customer  with  the  receipt  of 
them ;  the  customer,  whose  true  testimony  can- 
not be  opposed  to  their  mendacious  evidence. 

Lawyer.   The  defendant  will  stand  expose 
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to  whatever  danger  is  attached  to  the  adoii$i>ion 
of  the  testimony  of  the  plaintiif. 

Non-lawyer,  Good :  but  while,  from  the 
admission  given  to  him,  the  plaintiff*  derii'cs 
the  faculty  of  delivering  false  testimony  to  the 
prejudice  of  the  defendant, — so,  by  the  admis- 
sion given  to  the  testimony  of  the  defendant, 
does  the  defendant  derive  the  faculty  of  de- 
fending himself,  for  which,  by  the  supposition, 
the  simple  truth  is  sufficient.  Truth  opj>osing 
herself  to  the  plaintiff,  truth  givinjj  her  sup- 
port to  the  defendant, — plaintiff  and  defend- 
ant being  in  other  respects  on  equal  terms, — 
in  favour  of  which  side  lie  the  odds  ? 

Lawyer,  But  a  case  that  in  reality  will  fre- 
quently happen,  is,  that  the  matter  of  fact, 
notwithstanding  the  consequences  of  it  Mrith 
relation  to  the  interests  of  the  defendant,  has 
not  fallen  under  his  cognizance.  If,  the  de- 
fendant having  been  wounded,  it  be  by  your 
hand  that  the  wound  has  been  inflicted,  it  can 
scarcely  happen  but  that  the  fact  must  have 
fallen  within  your  knowledge.  But  if  it  has 
been  by  the  teeth  of  a  dog  of  yours,  or  by 
the  horns  of  a  bull  of  yours,  this  may  as  well 
have  happened,  you  being  at  a  hundred  miles 
distance,  as  in  your  presence.  The  plaintiff 
being  predisposed  to  lie,  and  having  his  choice 
of  lies,  his  care  will  be,  that  in  the  scene  he 
feigns,  you,  the  defendant,  shall  not  be  one 
of  the  actors. 

Non-lawyer.  Doubtless  this  will  be  his  best 
policy ;  just  as,  under  your  own  establish r  '  ,\ 
therefore  faultless  system,  were  the  trad*.  s 

servant  to  steal  the  goods,  and  then  swear  he  had 
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delivered  them  to  the  customer,  it  would  be 
better  policy  to  suppose  them  delivered  at  his 
house  out  of  his  presence,  thaii  in  his  presence  ; 
although  the  testimony  of  the  customer,  to 
whose  loss  the  theft  and  the  perjury  are  com- 
mitted, would  not  be  admitted  to  contest  it. 

But,  the  door  being,  by  the  supposition, 
completely  open  to  the  testimony  of  the  de-' 
fendant  as  to  that  of  the  plaintiff,  and  the  fact, 
on  which  the  plaintiff  grounds  his  claim  beiuj 
by   the   supposition   a    fact    altogether   false 
the   case   will    be,   that  the   defendant,    if  h( 
contests   the   claim,   believes   the  fact  to   be 
false.      Under    whatever    sanction,    tlierefore, 
(call  it  oath,  call  it   what  else  you  will)  thf 
plaintiff  affirms,   contrary   to   truth,   his   pei 
suasion  of  the  existence  of  the  fact,  the  de-^ 
fendant   will   of  course    affirm    his  persuasioi 
of  the  non-existence  of  it.     Here,  then,  it  musi 
be  confessed,  we  have  a  danger  of  deception, 
as  we  have  in  all  cases  in  which  testimony  U 
admitted.      Bat  the  plaintiffs  story,  being  bi 
the  supposition  an  utter  falsehood,  has  ever] 
thing    to   fear    from   scrutiny,    from    counter 
interrogation,  from  whatever  counter-evidenc< 
can  be  afforded  by  circumstances;  while  th« 
assertion    of  the   defendant,    being   true,   cai 
find  nothing  to  oppose  it  from  either  of  thes^ 
sources. 

Now  observe  how  the  matter  stands  undei 
your  system.  Innumerable  are  the  instaucei 
ill  which  the  fact  constitutive  of  a  right  on  th( 
part  of  Titius,  being  true,  would  be  testifie< 
and  put  beyond  doubt  by  the  testimony 
Titius,  if,  Titius  being  plaintiff,  his  testimon^^ 
were  admitted.     In  perhaps  the  greater  nunn 
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ber  of  these  instances,  the  fact  being  as  vreW 
(known  to  the  defendant  as  to  the  plaintiiT. 
and  the  defendant  not  being  disposed  to  be 
at  the  expense  of  perjury  to  save  paying 
what  in  justice  he  ought  to  pay»  he  vrould 
do  one  of  two  things :  if  the  fact  had  fallen 
within  his  cognizance,  he  would  confess  it;  if 
the  fact  had  not  fallen  under  his  cognizance, 
yet,  hearing  it  sworn  to  by  the  plaintiti*,  and 
not  looking  upon  the  plaintiff  as  a  man  who 
would  perjure  himself,  he  would  not,  upon  his 
oatb,  declare  his  disbelief  of  the  statement 
sworn  to  on  the  other  side. 

Now  what  does  your  system  in  tliis  case? 
To  the  evil-doer  it  ensures  success  and  triumph, 
without  peril  of  perjury,  or  expense  of  litiga> 
tion  :  to  the  innocent  and  injured,  it  ensures 
loss,  without  liope  of  safety,  —  injury,  without 
the  possibility  of  self-defence. 

Lawyer.  Well,  and  what  then?  He  "should 
have  been  wiser.  It  should  have  been  his  care 
to  have  provided  himself  with  legal  evidence. 

Non-lawyer.  His  care !  Yes :  but  can  it  be 
a  secret  to  you,  that  in  many  cases  such  pro- 
vision  would  be  impossible  ?  that  in  others  the 
precaution  would  be  lesented  as  an  insult,  and 
the  transaction  itself  (the  contract,  or  whatever 
it  be)  out  of  which  the  right  arises,  be  by  that 
means  rendered  impossible?  And  suppose 
him  (like  Duke  and  no  Duke)  never  to  travel 
without  a  train  of  witnesses  at  his  heels  :  have 
you  any  secret  you  could  supply  him  with,  to 
enable  him  to  keep  them  alive  at  pleasure  ? 

He  should  have  provided  himself  with  legal 
evidence !  Do  you  and  yours,  from  the  lowest 
to  the  highest  of  you,  know  what  legal  evidence 
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?    Would  you  let  him  know,  if  you  did  ?    Did 

rou   ever,    with    your  own  good  will,   do  anyi 

thing  towards  letting  men  know  what  (on  this 

fBubject   or  on    any  other)    the   law,    the   law 

hich  you  every  day  compose  on  pretence  of 

ieclaring  it,  is  ?    Have  you  ever  ceased  to  do 

[:whatever  was  in  your  power  to  prevent  all  such 

[knowledge  from  being  attainable  —  to  keep  all 

[fluch  knowledge  out  of  their  reach  ? 

The  system  which  the  suitor  supposes  to  be 

[established,  the   system  on  the  confidence  of 

'which  he  acts,  is  the  system  declared  to  him 

ray  domestic  experience,  right  reason,  and  com- 

ftnon   sense.      This  system    he   sees   pursued, 

Ipven  by  you  and  yours,   in  some  cases :   de- 

fceived  by  your  indefatigable  self-eulogiums,  he 

concludes  it  to  be  pursued  in  all  cases.     Youri 

exceptions,   extensive  and  numerous  as  they 

are,    how   should   he    divine   them  ?      To  give 

(himself  the  least  chance   for  it,   it  would   be 

I  necessary  for  him,  at  the  outset,  to*begin  with 

discarding  his  ordinary  guides,  common  honesty 

[Bnd  common  sense. 

Here  may  be  the  place  to  observe  once  more, 

fthat  the   utmost  danger  which  can  be  appre- 

fhended  from  the  freest  admission  of  self-serving 

[testimony  on  both  sides,  is  inferior,  far  inferior, 

[to  that  which,  under  the  technical  system,  has 

place   in  every  day's  practice.     In   all   cases, 

from  the  most  lightly  to  the  most  heavily  penal 

(personal  injuries,  acts  of  depredation,  acts  of  I 

malicious    destruction),    where    an    injury    by 

which  an  individual  is  the  immediate  suff'tTer 

is  treated  on  the  footing  of  a  crime, — the  testi-! 

mony  of  the   party   injured   (testifying   under 

ihe   influence   of  an   interest   in    the    strictest 
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sense  pecuniary,  viz.  that  constituted  by 
costs,- — and  always  under  the  smart  of  tin 
injury,  be  it  what  it  may),  is  admitted  undc 
the  name  of  evidence :  and  under  the  sort  of 
sanction  reserved  for  those  declarations  Mrhich 
are  received  under  the  name  and  on  the 
footing  of  evidence, — the  sanction  of  an  oatA, 
fortified  by  the  eventual  punishment  attached 
to  the  breach  of  it :  while,  on  the  otber  side 
(the  defendants),  though,  under  the  name  of 
the  defence,  the  party,  if  present,  (which  in 
slightly  penal  causes  it  is  not  necessary  that  he 
should  be),  cannot  be  prevented  from  saying 
what  he  thinks  tit, — yet,  what  he  does  say,  not 
being  corroburated  by  the  sanction  of  an  oath, 
nor  being  subjectable  to  counter-interrogation, 
is  not  received  under  the  name  nor  on  the 
footing  of  evidence. 

What  is  to  the  present  purpose,  is  this  ques> 
tion : — If  no  mischief  is  experienced  from  the 
Vfartial  admission  of  self-serving  testimony,  the 
admission  of  it  on  the  plaintitls  side,  on  that 
^fiide  on  which  (as  hath  been  seen)  it  is  most 
dangerous; — can  any  greater  danger  be  reason- 
ably apprehended  from  the  impartial  admis- 
sion of  it,  from  the  unreserved  admission  of  it 
on  both  sides  t 

The  above  observations  on  the  safeguards 
which  already  exist,  may  suffice  to  dispel  all 
vague  fears  that  great  prejudice  to  justice 
would  result  from  Uie  abolition  of  the  exclu- 
sionary rule. 

An  ulterior  safeguard,  which  is  not,  but  which 
might  be,  and  ought  to  be  established,  is   the 
f  registration  of  evidence. 

By  the  registration  of  evidence,    I   do   not 
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mean  the  committing  of  the  evidence  to  writing 
in  ttrmuun;  but  merely  the  making  a  memoran- 
dum of  the  species  and  nature  of  the  evidence, 
under  apposite  heads. 

The  immediate  use  is,  to  shew,  on  the  occa- 
sion, the  strength  of  each  article  of  evidence : 
to  indicate  the  strength  of  it,  as  far  as  tlie 
denomination  to  which  it  belongs,  and  under 
which  it  is  entered,  may  be  conducive  to  that 
purpose. 

The  ulterior  use  is,  to  put  a  mark  of  distinc- 
tion upon  every  cause  in  which,  on  the  side  in 
favour  of  which  the  decision  was  pronounced, 
the  mass  of  evidence  was,  in  point  of  strength, 
in  any  respect  below  the  ordinary  standard. 

The  ultimate  use  is,  to  indicate,  not  indeed 
the  exact  quantity  of  the  mischief,  (for  when 
there  is  none,  none  can  be  indicated),  but  the 
mud'hnum  of  the  mischief  which,  in  the  way  of 
misdecision,  under  any  head  of  infirmity  or 
suspicion,  can  have  owed  its  birth  to  the  aboli- 
tion of  the  exclusionary  rule.  1.  Judgment  for 
the  plaintiff.  Evidence  for  the  plaintili,  none 
but  the  plaintiff's  testimony.  Evidence  for  the 
defendant,  none  but  the  defendant's  testimony. 
2.  Judgment  for  the  defendant :  state  of  the 
evidence  the  same.  3.  Judgment  again  for  the 
plaintiff.  Evidence  of  the  plaintiff  delivered 
by  him,  or  not  delivered :  the  fact  (the  col- 
lative,  or  say  investitive,  fact,  by  which  the 
right  in  question  was  conferred  on  him)  not 
having  fallen  within  his  cognizance,  nor  any 
other  fact  serving  for  proof  of  it  in  the  way 
of  circumstantial  evidence.  Extraneous  wit- 
ness, Matthew  Martyr:  his  testimony  exposed 
to   suspicion    by   interest    derived    from   rela- 
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tionship,  he  being  husband,  son,  father,  bro- 
ther, partner,  servant,  master  to  the  plaintiff; 
or  by  speciiic  pecuniary  interest,  in  such  or 
such  a  way;  or  by  improbity,  as  evidenced 
by  his  having  been  convicted  of  such  or  such 
an  offence. 

Ukerior  details  might,  in  this  place,  be  re- 
garded as  superfluous  and  premature  :  what  is 
above  will  serve  for  an  indication  of  the  ends  to 
which  the  proposed  arrangement  is  directed. 
,To  frame  an  apposite  system  of  book-keeping, 
whereby,  for  each  cause,  the  labour  of  regis- 
tration could  be  reduced  within  the  compass  of 
a  few  words,  would  be  a  consequential  task^ 
and  not  a  difficult  one. 

I  speak  of  the  system  of  registration  as  exhi- 
biting the  maximum  of  mischief  from  deception 
and  consequent  misdecision  having  infirmit] 
of  evidence  for  its  cause.  1  say  the 
mum;  it  being  understood  that,  supposing-  in 
every  cause  the  decision  given  in  favour  of  that 
side  of  the  cause  on  which  the  evidence  ^vas 
thus  defective  to  have  been  erroneous,  the 
greatest  number  of  causes  in  which  this  error, 
error  from  this  source,  could  have  taken  place, 
is  thus  brought  to  view.  But  so  it  .may  be, 
that  in  no  one  of  all  those  instances  was  the 
decision  erroneous:  still,  in  this  case,  the  word 
majrimuni  is  not  less  apposite  than  if  the  de- 
cision was  erroneous  in  all  those  instances. 

On  the  present  occasion,  in  speaking  of 
infirm  and  suspectable  evidence,  those  caui 
alone  of  inferiority  need  be  thought  of, 
have  been  brought  directly  to  view  in  the 
course  and  for  the  purpose  of  the  present  work, 
lu  a  system  of  registration,  in  so  far  as  adapted 
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to  the  end  here  in  question,  the  several  other 
causes  of  infirmity  would  be  equally  entitled 
to  a  place.  The  heads  being  expressed  by 
apposite  denominations ;  the  operation  of  mak- 
ing", on  the  occasion  of  such  cause,  the  several 
entries  under  those  several  heads,  would  pre- 
sent little  difficulty.  Mercantile  book-keep- 
ing, an  art  which,  under  the  existing  system 
of  nomenclature,  is  clouded  and  perplexed 
by  obscure  and  unexplained  fictions,  presents 
much  more,* 


•  Thus  much  being  said  of  one  part  of  the  proposed  syiteni 
of  judicial  book-keeping:,  a  word  or  two  for  the  puqiose  of 
sketching  out  a  general  idea  of  the  remainder,  raay  perhaps 
not  appear  misemployed.  Suggested  by  a  collective  view  of  ^ 
all  the  ends  of  justice,  the  system,  taken  in  both  its  parts, 
embraces  in  its  design  all  these  several  ends. 

Of  the  part  here  more  particularly  in  question,  the  object 
is  to  prevent  misdecision  :  it  accordingly  presents  continually 
to  the  view  of  the  legislator  the  several  quarters  in  which  the 
•eeds  of  misdecision  seem  to  be  most  apt  to  lurk. 

Of  the  remaining  part,  the  object  is  to  prevent  needless  and. 
avoidable  delay,  vexation,  and  expense.  Taking,  tlierefore», 
for  the  standard  quantity  of  that  mass  of  collateral  inconve- 
nience, the  quantity  which  experience  has  shewn  to  be  suffi-| 
cient  in  a  vast  majority  of  the  whole  number  of  causes  of  all  i 
sorts ;  it  calls  upon  the  judge,  in  each  instance  in  which  that] 
•tandard  quantity  has  been  exceeded,  to  point  out,  by  appo*] 
site  entries  under  apposite  heads,  in  his  view  of  the  matter,! 
the  cause  by  which  such  excess  has  been  necessitated,  or  at 
any  rate  produced. 

Of  the  established  system  of  mercantile  book-keeping,  thej 
object  in  view  is  to  enable  the  individual  whose  transactions 
it  is  employed  to  record,  to  ascertain  at  any  time  the  balance 
as  between  the  amount  of  assets  and  debts  due,  with  thej 
amount  of  profit  or  loss  from  each  source;  for  the  purpose  of 
raising  to  its  maximum  the  aggregate  of  the  one,  and  reducing 
to  its  minimum  the  aggregate  of  the  other :  not  to  speak 
other  subordinate  object*  foreign  to  the  present  purpose. 

Ofm  rational  and  honest  system  of  judicial  book-keepin^J 
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Lawi/a\  What!  more  records?  and  have 
we  not  records  enough  already?  and  is  there 
not  enough  in  them?  and  is  there  to  be  nothioi 


'(not  to  speak  here  of  ihe  uses  lo  individuals  in  the  character 
of  suitors,  or  of  the  uses  to  the  judge),  the  uses  to  the  legis- 
lator would  be^  to  enable  him  to  reduce  to  its  nilDicnum  tiae 
aggregate  amount  of  misdccision  and  failure  of  justice  on  the 
one  hand,  of  judicial  delay,  expense,  and  vexation,  on  the 
•Other:  and  tliis  by  indicating  in  each  instance  (in  so  Cut  a« 
it  18  susceptible  of  indication)  the  maximum,  and,  if  potasible, 
the  actual  atnount,  of  each  individual  mischief  produced  on 

i;«ach  occasioft ;  with  the  cause,  so  far  as  it  may  be  dlsceruible. 
Of  the  actually  existing  system  of  judicial  n?gisiration  and 
non -registration  (for  omissions  have  their  effect,  and    their 

•use),  as   established    by   and  under  the   technical   and   fee- 

fathering  system,  what  true  account  can  a  man  find  to  g»*e? 
hat  the  effect  of  it  has  been,  most  certainly,  and  the  design 
/of  it  almost  as  certainly,  to  enable  the  masters  and  Journey- 
'men  of  the  justice-shop  to  cheat  and  deceive  their  custotners. 
Of  tltu  natural  and  inevitable  causes  of  complication  (vrbkrh 
\]ti  ais  much  as  to  say,  of  an  extra  degree  of  expense,  vexation, 
l^and  delay),  a  collective,  and  it  is  supposed  pretty  complete. 
[view,  is  given  in  a  table  annexed  to  another  work  (Scotch 
[Keform):  and  along  with  them,  for  illustration,  under  each 

cause,  a  set  of  examples,  exhibiting  the  suits  of  different  de- 
^acriptions  in  which  it  is  most  apt  to  have  place.  A  certain 
rportion  of  lime  (and  that  happily  ii  very  short  time)  pointed 
J  out  by  experience,  is  taken  for  the  standard :  these  are  calUid 
.simple  causes.  To  this  standard  all  other  causes  are  re* 
^ferred :  they  are  called  complex  causes.     Taking  any  given 

tiidividuaJ  cause;    if  the  length  of  time  it  occupies  extend 

sonsiderably  beyond  that  standard  length,  if  it  be  of  such  a 

length  as  to  require  adjournment,  the  demand  for  the  crxtra 
'length  must  have  for  its  cause  some  one'  or  more  of  tho 
^causes  enumerated   in  the  table.     These  causes  bein^  alJ 

foreknown,  and  previously  understood  and  ranged  in  ibtt 
iform  of  a  tuble ;  tlic  judge,  as  his  warrant  for  the  adjourn- 
[ment  he  puts  upon  it,  miikcs  a  memorandum  of  the  existence 

of  such  cause  or  causes :  each  party  at  the  same  time 
^heing  called  upon   to  annex  to  such    indication  a  momo- 

raiidum  of  the  assent  to,  or  dissent  from,  the  matter  of  fact 

asserted  bv  it. 
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said  about  John  Doe  and  Richard  Roe?  and 
do  you  mean  to  confound  the  distinction 
between  courts  of  record  and  courts  not  of 
record  ? 

Non-lawifer,  To  make  answer  to  your  ques- 
tions, the  matter  of  your  records  may  be  di- 
vided into  three  portions.  1.  Sheer  lies.  2. 
Impertinent  and  useless  truths.  3,  Instructive 
truths.  The  instructive  truths,  that  is,  heads 
for  the  reception  of  these,  it  is  our  wish  to 
preserve :  though  it  would  require  a  micro- 
scopic eye  to  spy  them  out :  and  if  they  were  of 
iron,  so  much  the  better,  because  in  that  case  a 
magnet  woukl  save  time  and  scrutiny. 

Of  the  sheer  lies  and  impertment  truths,  I 
agree  with  you  that  there  is  enough  already : 
and  therefore  it  is,  we  propose  that  no  further 
additions  shall  be  made  to  that  part  of  the 
stock.  If  your  relish  for  the  dish  remains 
after  the  odor  lucri  has  evaporated,  you  know 
where  there  is  enough  for  it. 

Courts  of  record,  courts  not  of  record !  A 
precious  distinction,  truly !  A  precious  end  it 
aims  at — and  a  precious  use  has  been  made 
of  it!  Know  you  then  of  that  judge,  whose 
operations  will  be  likely  to  be  better  secured 
against  error  (designed  and  undesigned),  agaitist 
needless  delay,  expense,  and  vexation,  by  the 
assurance  that  they  will  be  buried  in  oblivion? 
Can  there  be  so  much  as  a  pretence  for  omitting 
to  perpetuate  the  memory  of  every  thing  that 
passes  (except  the  verbiage  of  advocates  and 
parties),  unless  it  be  the  little  importance  of  the 
cause,  compared  with  the  delay,  expense,  and 
vexation,  attached  to  the  registration  of  it  ?  And 
do  you  not  know,  that  the  use  aimed  at  by  the 
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distinction,  and  by  the  consequences  grounded 
on  it,  were  to  secure  the  judges  that  invented  it 
against  the  competition  of  judges  below  them, 
and  on  one  side  of  them  ?  and  that,  among  the 
ciril  courts  not  of  record,  the  equity  courts,  the 
courts  which  reject,  as  *'  beneath  their  dignitv," 
all  causes  of  less  than  10/.  value,  are  at  the  head 
of  the  list? 

So  much  as  to  the  safeguards  against  mis> 
decision.  For  the  avoidance  of  unnecessary 
vexation,  an  important  maxim  remains  to  be 
brought  to  view. 

I  suppose  the  ends  of  justice  substituted  to 
the  ends  of  judicature.  1  suppose  hypocrisy 
unmasked.  I  suppose  honest  eyes  opened; 
imbecility  in  honest  guidance.  I  suppo«ie  the 
door  thrown  wide  open,  not  only  to  all  willing 
testimony,  but  to  all  lights  that  are  to  be  eli- 
cited from  interrogatories  administered  to  un- 
willing testimony:  to  unwilling  testimony; 
whatsoever  be  the  now  terrible,  the  no\*'  tre- 
mendous, fruits  of  it :  lights  collected  without 
reserve  from  unwilling  witnesses,  although  the 
result  should  be  the  diminishing  the  multitude 
of  misdeeds  of  all  kinds,  and  diminishing  (if 
English  lawyers  and  their  dupes  endure  to  see 
it  diminished)  the  barbarity,  as  well  as  imbe- 
cility, of  their  penal  code. 

In  throwing  open  the  door  to  self-crimina- 
tive evidence,  one  exception,  though  but  a 
temporary,  and  thence  a  limited  and  continually 
expiring,  one,  would  require  to  be  made.  No 
admission  of  such  evidence  against  offences 
anterior  to  the  promulgation  of  the  law :  the_ 
reform  should  not  be  retrospective. 

The  reason   is   almost  too   obvious   to   bej 
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mentioning.  Transgressions  already  committed 
are  beyond  the  reach  of  prevention:  punish- 
ment would  be  misery  in  waste. 

Not  that,  because  the  case  were  called  a 
criminal  one,  there  would  be  any  thing  gained 
to  general  utility  by  extending  the  provision  to 
the  exclusion  of  satisfaction  on  the  score  of 
injury:  viz.  where  the  author  of  the  injury 
cannot  be  a  loser  but  the  sufferer  by  it  must 
be  (and  to  the  same  amount)  a  gainer.  But 
under  the  existing  technical  system,  such  is  the 
structure  of  the  established  forms,  that  if  the 
examination  of  the  defendant  remained  forbid- 
den to  the  one  purpose,  it  would  remain  alike 
forbidden  to  the  other. 

To  the  abuse  here  in  question,  no  correction 
would,  could,  or  ought  to  be  administered,  but 
in  the  way  of  statute  law.  To  render  the 
correction  retrospective,  would  include  in  it  an 
operation  oi  ex  post  facto  law.  Legislators  shrink 
with  uniform  horror  from  the  idea  of  such  in- 
justice. Jurisprudential  law,  from  first  to  last, 
was  formed  by  it.  Not  a  step  can  she  take  on 
any  fresh  ground,  not  a  fresh  step  can  she  take 
in  any  direction,  that  is  not  stained  by  injustice 
of  this  description. 
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CHAPTER  X. 


RECAPITULATION, 


Against  the  following^  errors  it  conccrDS  the 
judge  to  be  upon  his  pjuard. 

1.  The  supposing  that  there  is  any  man,  of 
whose  testimony  it  is  certain  that  it  will 
throughout  be  true:  true  to  the  purpose  of  war- 
ranting the  judge  to  treat  it  as  conclusive,  i.  e^ 
exclusive  of  all  counter-evidence. 

2.  The  supposing  that  tliere  is  any  man^  of 
whose  testimony  it  is  certain  that  it  will 
throughout  be  untrue:  \nz.  to  the  purpose  of 
warranting  the  judge  in  refusing  to  hear  it.  Not 
that  the  certainty  of  its  being  throughout  un- 
true, would  induce  any  thing  like  a  certainty  of 
its  being  throughout  uninstructive. 

3.  The  supposing  that  there  exists  any  ofte 
sort  of  interest,  which,  on  the  occasion  in  ques- 
tion, can  be  sure  so  to  overpower  the  force  of 
the  standing  tutelary  interests,  as  to  render 
untruth  on  the  part  of  the  testimony  certain  in 
any  part,  much  less  in  the  whole. 

4. — or  any  number  of  interests  acting  in  a 
mendacity-promoting  direction. 

5.  The  supposing  that  because,  as  to  this  or 
that  fact,  the  testimony  in  question  is  incontest- 
ably  false,  and  even  mendacious, — that  there* 
fore  there  is  a  certainty  of  its  being  false  as  to 
this  or  that  other  fact :  Inuch  more  as  to  all  the 
other  facts. 
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6.  The  supposing  that,  where  there  are  divers 
interests  to  the  action  of  which  the  testimony 
is  exposed  on  either  side,  there  is  any  one  of 
them  that  ought  to  be  neglected,  as  if  destitute 
of  force. 

7.  The  supposing  that,  where  there  are 
divers  interests  acting  on  the  same  side,  the 
aggregate  force  with  which  they  act  is  to  be 
learnt  by  counting  them,  without  regard  to  the 
separate  force  of  each. 

The  above  propositions  are  the  general  result 
of  this  work. 

The  anatomical  view  (shall  we  say)  above 
given  of  the  human  mind,  does  it  quadrate  with 
the  truth  ?  No  person  by  whom  this  work  can 
ever  be  taken  in  hand,  no  person,  male  or  fe- 
male, high  or  low,  rich  or  poor,  but  is  compe- 
tent to  judge. 

But  if  it  be,  what  must  we  say  of  the  picture 
given  of  it  in  the  books  of  jurisprudence?  of 
the  picture  of  it,  as  referred  to,  and  wrought 
from,  on  every  jurisprudential  bench? 

Judging  of  it  from  those  books  and  those 
benches,  is  this  branch  of  practical  science  (if 
science  it  is  to  be  called)  in  any  better  state 
than  the  science  of  anatomy,  when  the  circu- 
lation of  the  blood  was  unknown,  and  nerves 
and  tendons  were  confounded  under  one  name  ? 
or  than  chemical  science,  when  the  great  Plow- 
den,  no  less  profound  in  chemistry  than  in 
jurisprudence,  gave  in  the  pedigree  of  the 
metals,  certifying  them  to  be  the  issue  in  tail 
lawfully  begotten  by  Stephen  Sulphur  upon 
the  body  of  Mary  Mercury  ? 

By  way  of  contrast  to  the  above  proposed 
mementos,  and  that  the  reader  in  whose 
understanding    there    is    any   predilection   for 
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reason,  or  in  whose  heart  any  concern  for  the 
welfare  of  mankind,  raighttake  his  choice,  —  it 
had  been  in  ray  intention  to  subjoin  a  view 
of  those  documents  to  which  English  judges 
are  at  present  in  the  habit  of  resorting  for  their 
guidance,  and  which,  (in  addition  to,  or^  in  ex- 
planation of,  the  particular  decision,  the  su[h 
posed  purport  of  which  has  been  preserved  by 
chance,)  the  advocates  on  each  side  are  wont  to 
present  thera  with  in  that  view. 

These  documents  would  range  thennselves 
naturally  into  two  classes :  —  I.  Consideratioog 
purely  technical,  i.  e.  having  no  reference  to 
any  thing  that  will  bear  the  name  of  reason : 
2.  Fragmenta  rationalia ;  considerations  con- 
taining in  them  more  or  less  of  the  matter 
of  reason.  Fragments  they  cannot  but  be 
called ;  inasmuch  as,  containing,  almost  with* 
out  exception,  no  reason  but  on  one  side,  nor 
of  that  any  thing  better  than  a  loose  and 
broken  hint,  they  cai^  never,  in  any  instance, 
be  considered  as  amounting  to  an  entire  reason* 
but  only  to  a  quantity  of  rough  matter,  by  the 
help  of  which,  with  due  management,  a  reaaoa 
might  be  made. 

Of  this  research,  what,  it  may  be  asked, 
would  be  the  use  ? 

Illustration;  illustration  merely.  Atnuse« 
ment,  and  nothing  more :  or,  if  any  thing  b^ 
yond  amusement,  this  :  that  the  portentoua 
worthlessness  and  depravity  of  the  technical 
system,  and  of  that  sort  of  trash  which  among 
lawyers  goes  by  the  name  of  science,  may  be 
placed  in  yet  another  point  of  view :  tbat»  of 
the  mountain  of  their  nonsense,  the  relative  as 
well  as  absolute  magnitude  may  be  measured 
by  the  molehill  dimensions  of  such  part  of  their 
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productions  as,  without  abuse  of  language,  may 
fce  capable  of  passing  under  the  name  of  sense. 

To  engage  in  any  such  research,  in  the  hope 
t>{  any  instruction,  which  in  any  other  point  of 
view  could  afford  payment  for  the  labour,  would 
[be  to  scrutinize  the  contents  of  the  first  great 

unghill  that  presented  itself,  for  the  possible 
pearls  or  diamonds  that  might  be  to  be  found  in 
It.  It  would  at  the  best  be  like  the  reading  over 
and  studying  the  Bibliotheca  of  Alchemy,  in 
the  expectation  of  meeting  with  instruction  ap- 
plicable to  the  advancement  of  modern  che- 
mistry. In  the  course  of  a  twelvemonth,  it 
is  not  impossible  but  here  and  there  a  result 

ight  be  found  presenting  a  fact  of  which  no 

odern  chemist  is  apprized.  But,  in  less  tlian 
a  thousandth  part  of  the  time  thus  spent  in 
the  purlieus  of  folly  and  imposture,  facts  of 
more  use  and  importance  might  be  brought  to 
certainty,  and  for  the  first  time,  by  following 
the  track  already  opened  by  genuine  and  un- 
polluted science. 

To  subjoin  a  view  of  these  lawyer's  reasons, 
technical  and  semi-rational,  to  the  present  work, 
had,  as  already  observed,  been  my  intention. 
But,  considering  the  bulk  to  which  the  present 
publication  has  already  swelled,  the  comple- 
tion of  what  may  be  found  to  say  on  this  topic 
must  be  postponed.  As  for  sj>ecimens,  they 
have  been  already  seen:  technical  considera- 
tions in  the  chapter  on  restoratives  and  else- 
where ;  fragmctila  ratioftalia  in  some  of  the 
reasons  for  the  exclusion  of  self-disserving  evi- 
dence, in  the  reasons  for  excluding  the  testi- 
mony of  a  wife  against  her  husband,  in  the  use 
made  of  the  words  necessity,  course  of  trade,  &c. 
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We  are  now  arrived  at  the  conclusion  of  tlii» 
work :  a  few  leading  considerations  have  been 
pressing  upon  our  minds  throughout  the  Mrhole 
course  of  it.  At  present  I  speak  particularly 
to  Englishmen ;  the  application  to  other  coun- 
tries will  not  be  difficult. 

1.  So  far  as  evidence  is  concerned,  (and  the 
limitation  need  not  be  anxiously  insisted  ou)» 
the  existing  system  of  procedure  has  been 
framed,  not  in  pursuit  of  the  ends  of  justice, 
but  in  pursuit  of  private  sinister  ends, — in 
direct  hostility  to  their  public  ends.  It  U 
time  that  a  new  system  be  framed,  really  di- 
rected to  the  attainment  of  the  ends  of  justice. 

2.  The  models,  the  standards,  the  exempli- 
fications, of  the  proposed  improved  system, 
nay,  of  a  perfect  system,  are  not  objects  of  a 
Utopian  theory ;  they  are  within  every  man's 
observation  and  experience :  within  the  range 
of  every  man's  view  ;  within  the  circle  of  ev< 
private  man's  family. 

3.  To  hnd  these  models  of  perfection,  an 
Englishman  has  no  need  to  go  out  of  his  own 
country :  for  invention  there  is  little  work,  for 
importation  scarce  any.  English  practice  needs 
no  improvement  but  from  its  own  stores :  con- 
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sistency,  consistency  is  the  one  thing  need- 
ful: preserve  consistency,  and  perfection  is  ac- 
complished. 

4.  No  new  powers,  no  tamperings  with  the 
constitution,  no  revolutions  in  power,  no  new 
authorities,  much  less  any  foreign  aid,  are  ne- 
cessary. All  that  is  necessary  (and  this  is  ne- 
cessaiy)  is,  that  the  laws  made  for  the  purpose 
should  be  made  by  the  lawful  legislator ;  not 
by  a  power  subordinate  to  that  of  the  legis- 
lator, taking  advantage  of  his  negligence, 
usurping  his  authority,  legislating  wim  inade- 
quate means,  in  pursuit  of  sinister  ends,  on 
false  pretences. 

5.  Nothing  more  is  required,  than  the  ex- 
tending, in  all  causes  and  cases,  to  rich  and 
poor  without  distinction,  that  relief  which  in 
certain  causes  and  cases,  and  in  certain  dis- 
tricts, has  been  afforded  to  the  poor :  torn  (by 
the  appointed  guardians  and  friends  of  the 
people)  from  the  rapacity,  or  abandoned  by 
the  negligence,  of  their  natural  enemies. 

6.  It  requires,  indeed,  the  establishment  of 
local  judicatures :  but  even  this  is  not  inno- 
vation, (not  that  even  innovation,  where  neces- 
sary, should  ever  be  declined,)  not  innovation, 
but  restoration  and  extension.  Restoration  of 
powers  once  in  existence,*  before  they  were 
swallowed  up  by  the  framers  of  the  existing 
system  of  abuse,  under  favour  of  their  own 
resistless  power,  working  by  their  own  frauds, 
covered  by  their  own  disguises,  in  pursuit  of 
their  own  sinister  ends.  E.vtens'wn,  the  restor- 
ing, though  with  some  increase  of  amplitude, 

*  The  Saxon  Coanty  CourCs. 
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to  one  half  of  the  island,  the  fountains  of  justice 
so  happily  retained  by  the  other* 

An  aphorism  not  unfrequently  quoted,  and 
seldom  without  approbation,  is  that  of  Ma- 
chiavel,  in  which  the  takings  the  constitution 
of  the  country  to  pieces,  for  the  purpose  of 
bringing  it  back  to  its  first  principles,  is  spoken 
of  as  a  wise  and  desirable  course.  In  the 
character  of  a  general  principle  extending  to 
all  states,  and  to  every  branch  of  the  consti- 
tution of  every  state,  it  is  founded  on  vulgar 
prejudice,  and  leads  to  mischief.  It  supposes 
a  constitution  formed  all  at  once:  a  supposi- 
tion scarce  any  where  realized.  It  supposes 
experience  worth  nothing ;  and  herein  lies  the 
great  and  mischievous  absurdity.  It  supposes 
men  in  the  savage  state  endued  with  perlect 
wisdom,  but  growing  less  and  less  wise  as 
experience  accumulates,  and  progress  is  made 
in  the  track  of  civilization.  It  supposes  that, 
to  make  the  British  constitution  better  than 
it  is,  we  ought  to  bring  it  back  to  what  it  was 
in  the  time  of  William  III.,  or  Charles  I.,  or 
Edward  I.,  or  John,  or  William  the  Conqueror, 
or  Alfred,  or  Egbert,  or  Voitigern,  or  Cassibe- 
launus ;  in  whose  reign  it  would  still  have  ex- 
hibited a  picture  of  degeneracy,  if  compared 
with  the  primeval  golden  constitution  of  New 
Holland  or  New  Zealand. 

In  the  case  at  present  on  the  carpet,  the  sup- 
posed wisdom  of  the  maxim  may  find  an  appa- 
rent confirmation.  By  doing  away  the  work  of 
five  or  six  hundred  years,  and  throwing  back  the 
system  of  procedure,  as  to  the  most  fundamental 


parts,  !nto~the  state  in  which  it  was  at  the  time 
of  Edward  I.  and  much  earlier,  a  mountain  of 
abuse  might  be  removed,  and  even  a  near 
approach  to  perfection  made.  Why  ?  Becaus 
in  principle  there  is  but  one  mode  of  search 
ing  out  the  truth :  and  (bating  the  corruptions 
introduced  by  superstition,  or  fraud,  or  folly, 
under  the  mask  of  science,)  this  mode,  in  so 
far  as  truth  has  been  searched  out  and  brought 
to  light,  is,  and  ever  has  been,  and  ever  will 
be,  the  same,  in  all  times,  and  in  all  places ; 
in  all  cottages,  and  in  all  palaces:  in  every 
family,  and  in  every  court  of  justice.  Be  the 
dispute  what  it  may, — see  every  thing  tliat  is 
to  be  seen;  hear  every  body  who  is  likely 
to  know  any  thing  about  the  matter:  hear 
every  body,  but  most  attentively  of  all,  and 
first  of  all,  those  who  are  likely  to  know 
most  about  it,  the  parties. 

Under  the  first  Normans,  as  under  the 
Saxons,  the  parties  were  always  present  in 
court,  whoever  else  was  present.  Each  was 
allowed  to  appear  for  his  own  benefit;  each 
was  compelled  to  appear  for  the  benefit  of 
his  adversary. 

Under  the  first  Normans,  as  under  the 
Saxons,  justice  was  within  the  reach  of  every 
man.  He  might  have  it,  in  many  cases,  with- 
out travelling  out  of  his  own  hundred :  in  al- 
most all  cases,  without  travelling  out  of  his  own 
county.  With,  or  even  without,  the  assistance 
of  a  horse,  most  commonly  he  might  betake 
himself  to  the  seat  of  judicature,  and  return, 
without  sleeping  out  of  his  own  bed :  at  the 
worst,  he  might  go  one  day,  and  return  the 
next. 
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With  minds  of  a  certain  texture,  many  points 
might  perhaps  be  gained  by  quoting,  as  if  it 
were  an  authority,  this  conceit  of  Machiavel. 
But  to  rest  the  cause  of  utility  and  truth  upon 
prejudices  and  wild  conceits,  would  be  to  give 
a  foundation  of  chaflf  to  an  edifice  of  granite. 
In  a  work  which,  if  true  or  useful  for  a  mo- 
ment, will  be  so  as  long  as  men  are  men,  the 
humour  of  the  day  is  not  worth  catching  at 
any  such  price. 

In  point  of  fact,  then,  I  mention  it  as  mere 
matter  of  accident,  and  in  point  of  argument 
as  no  better  than  an  argument  ad  hominem, 
that  the  system  of  procedure  here  proposed, 
happens  to  be,  in  its  fundamental  principles, 
not  a  novel,  but  an  old  one :  and  I  give  it 
for  good,  not  because  it  is  old,  but  although  it 
happens  to  be  so.  Parties  meeting  face  to 
face,  in  courts  near  to  their  own  homes :  in 
county  courts,  and,  where  population  is  thick 
enough,  in  hundred  courts  or  town  courts. 
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Thk  code  recently  promulgated  lor  the 
kingdom  of  the  Netherlands,  forms  in  many 
respects,  so  far  as  regards  the  law  of  evi- 
dence, an  advantageous  contrast  with  most 
European  systems  of  jurisprudence. 

Its  superiority  is  most  decided  in  the  depart- 
ment of/?rtY/»po/;/^<?rf  evidence,  particularly  under 
l-the  head  ol  contracts:  formalities  being,  as 
it  is  fit  they  should  be,  prescribed,  but  not 
peremptorily  so.  A  contract,  although  inform- 
ally drawn  up,  may  yet,  if  signed  by  the 
parties,  be  received  in  evidence.  There  is 
.also  a  system  of  registration  for  written  con* 
, tracts.  It  is  an  article  of  this  code,  that  oral 
jcvidence  is  not  admissible  to  prove  the  exist- 
Lence,  or  to  disprove  or  add  to  or  alter  the 
.contents,  of  a  written  contract  in  form ;  but 
to  tliis  exclusionary  rule  there  are  two  curious 
[.exceptions,  one  in  favour  of  the  poor,  the 
other  in  favour  of  the  mercantile  classes:  if 
the  property  dependant  on  the  contract  do 
nut  exceed  the  value  of  one  hundred  florins, 

vol.  V.  3  c 


746 


NOTE  ON  THK  BU^UIC  CODS. 


or  if  the  transaction  which  gave  rise  to  the 
contract  be  a  commercial  transaction,  ofil 
evidence  may  be  heard.  These  exceptions 
render  the  code  more  wise  and  just,  but  much 
less  consistent. 

In  the  department  of  testimonial   evidence, 
pthe  only  absolute  exclusions  are  those  of  the 
husband  or  wife  of  a  party  to  the  cause,  and  all 
relatives  of  a  party  in  the  direct  line  :     but  the 
relatives   and    connexions   of  a   party    in   any 
collateral  line  (as  well   as  those  of  the    hus- 
band or  wife  of  a  party)  to  the  fourth  degree, 
are  said  to  be  rqirovhl  (in  the   Dutch  version 
of  the  code,  gcwraakt) ;    as  are  also  the    pre- 
sumptive heir,  or  servant  of  a  party,  all  persons 
directly  or   indirectly  interested   (pecuniarily) 
^in  the  cause,  and  all  persons  who  have  been 
fconvicted  of  robbery,  theft,  or  swindling,  or 
\v/\\o  have  suffered  any  afflictive  or  infamhimg 
punishment. 

It  is  probable,  though  not  clearly  appa- 
rent on  the  face  of  the  code,  that  the  words 
Tcprochc  and  gcwraakt  refer  to  the  old  rule  of 
the  Roman  law,  by  which  the  evidence  of  two 
witnesses  is  conclusive  evidence  {plcftu  pro- 
batio)  in  certain  cases :  and  the  meaning  of 
these  phrases  probably  is,  that  a  witness  be- 
Jongmg  to  any  of  the  classes  above  enume- 
rated, shall  not  be  considered  a  witness  to 
tliat  purpose,  viz.  the  purpose  of  forming  a 
pltna  probatio,  in  conjunction  with  one  other 
witness.  If  this  be  the  meaning  of  the  ap- 
parently exclusionary  rule,  it  tends,  pro  ttmio, 
^o  dimmish  tire  mischievousness  of  the  mon- 
strous principle  of  law  to  which  it  constitutes 
an  exception. 
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It  seems  that  the  parties  themselves  cannot 
be  heard  in  evidence  under  this  code ;  with 
this  exception,  however,  that  a  party  may  be 
required  to  admit  or  deny  his  own  signature ; 
and  several  other  exceptions  closely  resem- 
bling the  juramentum  expurgatorium  and  the 
juramentum  suppletorium  of  the  Roman  law,  which 
have  already  been  explained. 

Among  the  bad  rules  of  Roman  law  which  are 
adopted  in  this  code,  is  that  which  constitutes 
the  evidence  of  a  single  witness  insufficient  to 
form  the  ground  of  a  decision.  The  place  of  a 
second  witness  may,  however,  in  many  mstances, 
be  supplied  by  a  written  document,  which  is 
in  such  cases  termed  a  commencement  de  preuve 
par  Scrit. 

A  rule  deserving  of  imitation  in  this  code,  is 
that  which  permits  children  under  fifteen  years 
of  age  to  give  their  testimony  without  oath.  Their 
title  to  credence  evidently  does  not  depend 
upon  their  capacity  to  understand  the  nature 
of  a  religious  ceremony,  but  upon  their  power 
of  giving  a  clear,  consistent,  and  probable  nar- 
rative of  what  they  have  seen  or  heard. 

On  the  whole,  this  new  code,  so  far  at  least 
as  regards  the  department  of  evidence,  may 
be  pronounced,  though  still  far  from  perfect, 
considerably  better  than  either  the  English 
system,  or  the  other  continental  modifications 
of  the  Roman  law. — Editor, 
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A. 

Absukbitt of  rulen prevents  their 

being  acted  on,  v.  45. 
Abuse,  false  complaint  of,  t.  674. 
Accident,  iii.  35. 
Accomplice,  evidence  of,  whether 

it  should  be  admitted,  v.  102. 
Accusation,  ii.  382. 
Act,  or  action,  external  or  inter> 

nal,  i.  48,  49, 184. 
Action,  n^ative,  ii.  201. 
— —  in  case  of  assault,  ii.  293. 
—~  without    motive,    an   effect 

without  cause,  v.  35. 
Acts,  antecedent,  iii.  21. 
.,  consequent,  iii.  81. 
Admissionii,  validity  of,    as  evi- 
dence, i.  264. 
Advertisement  for  subscriptions  for 

obtaining  justice,  iv.  622. 
Advice,  letter  of,  ii.  677. 
Advocate,  limit  of  his  power,  i. 

218,  219. 
— —  ought  to  be  allowed  as  an 

interrogator,  i.  456,  462,  643. 
•^—  potsesses  no  authority  over 

witnen,  ii.  84. 
■         urged  to  improper  course  by 

sinister  interests,  ii.  86. 
Affidavit,  nature  of,  i.;450. 
•.—delivered  on  both  sides,  ii.  201. 
,  evidence  by,  ii.  263. 
,  cautions  on,  r^^ard  to,  ii. 

265. 

,  evidence  reciprocal,  ii.  276. 
,  evidence  ex-parte,  iL  276. 
Affidavits  bring  grist  to  lawyer's 

mill,  ii.  281. 
Alchemy,  iii.  356. 
AUegations     reciprocal,    withour 

oath,  U.  276. 

,  falsehood  of,  not  punishable, 

ii.  232. 
Amendment,  faculty  of,  when  r«. 

fused  in  English  practice,  ii.  260. 
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Amendment,  cases  relating  to,  ii. 
264,  256,  258,  259. 

at  judge's  discretion,  ii.  257. 

,  Lord  King's  decision  con> 

ceming,  ii.  259. 
— i—  in  cases  of  contempt,  ii.  326, 

327. 

of  wills,  ii.  533. 

,  precepts  respecting,  ii.  534, 

536. 

to  bill,  iv.  72. 

Answer  in  Equity  Court  practice, 

ii.  62. 
,  responses  squeezed  together 

in,  ii.  211. 

,  defendant  sometimes  allowed 

to  amend  his,  ii.  250. 
,  instruments  confounded  in 

an,  ii.  250. 
not  to  be  concluded  to  avoid 

indictment  for  perjury,  ii.  262. 
Antipathy,  the  handmaid  of  Jus- 
tice, V.  144. 
Appeal  to  be  allowed  as  security 

against  ultimate  misdecision,  i. 

253. 
,  faculty  of,  ought  not  to  su- 

penuede  publicity,  L  535. 
is  dogged,  with  dday  and 

expense,  i.  635. 
,  without  publicity,  no  reme- 
dy, but  an  aggravation,  i.  637« 

,  right  of,  i.  562. 

,  definition  of,  ii.  129. 
Appeals  from  decisions,  grounded 

on  a  question  of  fact,  ii.  623. 
Arches,  secrets  of  the,  i.  595. 
Aristotle,  logic  of,  i.  121,  122. 
,  dialectics  and  physics  of,  i. 

97. 
Arrest,  an  enormous  grievance,  iv. 

189. 
Assassination   a   consequence    of 

oaths,  i.  395. 
Assault,  modes  of  procedure  in  case 

of,  ii.  292—399. 
3  D 
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I                  AtsociatioiL,  influence  of  the  prin- 

private  contractual  evideoee,  HI.          ■ 

H                    ciple  of,  in  giving  importance  to 

6y6_608.                                               ■ 

1                     evidentiary  facts,  i.  167. 

Authentication  of  evidence  by  di«            H 

1                 —  of  ideas,  ii.  24T, 

rect  evidence,  iii.  596.                            H 

■                 Auumpsit,  action  of,  i.  381. 

1                  Amimptiuii  of  more  wcigiit  than 

testing    witnesses,    a  mode  of,           ^| 

^^H                prtwf  with  moat  men,  v.  22U. 

iii.  596.                                             ^^ 

^^B           Atheism,  an  improper  ground  of 

^M               exclusion  of  evidence,  v.  I2A — 

ing  witnesses,  a  mode  of,  iii.  508>     ^1 

134. 

mode  of,  iii.  597> 

ing,  V.  125. 
not  improbity,  v.  12S. 

fry  cimimstTintis)    cri 

dence,  iii.  698. 

,  religious* sanction  has  no  hold 

of  an  instrument  infer. 

in,  V,  12*;. 

red    from   various   reasons,   iiK 

,  evidence  of,  from  an  extra- 

mi. 

neous  source,    is  only  hearsay 

modei  of  in  the  case  of 

evidence,  v.  127- 

written  official  and  casually  writ- 

,  rule  excluding  testimony  on 

ten  evidence,  iii.  <»08 — (ill. 

the  score  of  it,  no  security  against 

, ,  dixtiuction  between  pro- 

miscliief, v.  KW. 

visional     and    rfefioiiive,    with 

,  how  to  discover,  r.  131. 

rules    for    the    legislautr    and 

^^^^     Atheists,  wlio  perjure  themselves. 

jurlge,  applicable    to,  iii.  619— 

^^^^H^     admitu>dtogivoeviderKV,  V.  137. 

634. 

^^^^^B Atrocity  of  an  offence,  how  it  af- 

^^^^^V     fects  the  credibility,  iii.  358 

law  in  regard  to,  iii.  635 — 658.     ^^H 

^^W  ^^' 

,  distinction  between  pn>-   ^^H 

^^^P'"^  Attachment  for  assault,  ii.  297. 

^^.«^ional  and  definitive,  unknown    ^^ 

^^M           Attaint,  wliat,  ii.  111. 

tu  English  l»w,  iii.  (>:)ri. 

^^H           Attempts  considered  aa  evidence  of 

^^H               delinquency,  iii.  (j9. 

strunieats  without,  iii.  648. 

^^H           ,    infirmative     cirrumBtanoe* 

Authority  operates  as  afflnnattTe 

^^^1                applicable  to,  iii.  71- 

evidence,  iii.  367- 

^^H           Attention,  want  of,  causes  wrong 

^^^B               judgment,  i.  164. 

Autography,  ii.  459. 

^^H           ,   importance  of,   to  produce 

^^^B              complete  tesilmonj',  i.  207,  QOte. 

ousnesa,  ii.  460. 

in  wills,  ii.  529—535. 

^^H             pniper,  i.  320. 

« not   always   practicable,   ii. 

^^H          ^.^  excited  hy  die  pronoun  /,  ii. 

536. 

^H              193. 

Awards,  causes  arisiog  out  of,  IL 

^^H          Attestation  of  wills,  ii.  536 — 548, 

340.                                                ,_ 

^H 

^^^H 

^^H          Authendcation  of  minutes,  ii.  112 

^m 

^H               — 1S4. 

^^H          ^_,  extra-judicial,  ii.  449. 

Dacon,  Lord,  his  excuse  for  taking    ^^M 

^^^H          —     .,  ab  intri,  ab  extri,  ii.  449. 

bribes,  v.  70.                                    ^^H 

^^^1          ,  modes  of,  ab  iotrik,  iL  459, 

Bail,  common,  what,  iv.  S97.            ^^H 

^H              460. 

^^H          —  of  eridenoe,  modes  of,  in  tlie 

,  nature  of,  i.  450.                               H 

^^H              case  of  written  evidence,  iii.  594 

Bar,  said  to  l»e  a  check  upon  the          H 

^H               —611. 

lieuch,  i.  533.                                          ■ 

Bastards,  born  out  of  marriage,  U.          M 

^^B                of ^  iii.  594,  595. 

655.                                                       ■ 
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Belief  and  knowledge,  difference 

between,  i.  91. 
,  on  an  innate  propensity  to, 

i.  136. 
— —  and  conception  distinguished, 

i.179. 
of  absurdities,  readiness  of 

persons  to  declare  a,  ii.  602. 
Bequest,  power  of,  its  advantages, 

ii.  616. 
Bishops,  origin  of  their  temporal 

power,  iv.  338. 
Blackstone  on  oaths,  i.  385. 

not  to  be  trusted  to,  ii.  303. 

Blood,  corruption  of,  v.  I77. 
— •  cured  by  a  lie  of  the  attor. 

ney-general,  v.  I78. 
Board,  (body  corporate),  ii.  603. 
■■■     ,  rampart  of  defence  against 

responsibility,  ii.  604. 

,  baleful  effects  of  a,  ii.  606. 

Bolingbroke,  anecdote  oonceming, 

iii.  161,  note. 
Bona  fides  v.  fides,  next  to  certain 

in  witness  against  a  criminal, 

iL  249. 
Brainin,  false  testimony  allowed 

for,  i.  236. 

,  murder  of  one,  i.  235,  2S6. 

Browbeatixig,  ii.  80. 

,  publicity  a  remedy  against, 

ii.  87. 
seldom  takes  place  in  im- 
portant trials,  ii.  88. 
——  should  be  forbidden  by  table 

of  rules,  ii.  88. 
a  cause  of  indistinctness,  ii. 

149. 
■    ■-'  not  the  proper  course  with  a 

dishonest  witness,  iL  149. 
Bui^lary,   what   is  essential    to 

prove  in  cases  of,  v.  6O7. 
Burning  in  the  hand,  a  restorative 

for  competency,  v.  169. 

,  other  punishments  substi- 
tuted for,  V.  172. 
Butcher  not  aUo^red  to  be  on  a 

jury  in  a  capital  case,  iii.  208. 


Cacotheism,  an  improper  gnmnd 
for  excluding  evidence,  v.  134— 
146. 

Calaa,  Jdui,  his  case,  Iti.  66. 


Calumny,  how  punishable  by  the 
Roman  law,  i.  340. 

Camden,  Lord,  his  opinion  on  the 
statute  of  frauds  and  perjuries, 
ii.  624. 

Canning,  Elizabeth,  case  of,  i.  349, 
350 ;  iii.  294. 

Cardinal  (Rohan),  anecdote  con- 
cerning, ii.  225,  226. 

Cases  reported  in  term  reports,  ii. 
21. 

•^■^  relating  to  amendment  of 
answer,  ii.  254,  255,  258,  259. 

Casualries,  ii.  637,  638. 

Cathob'cs,  more  numerous  than 
other  Christians,  v.  135. 

i  who  perjure  themselves  can 
give  evidence,  v.  137. 

Causality,  i.  114.. 

Cause,  rational,  historical,  ii.  198. 
,  criminal,  .jiore  important 
than  civil,  iL  2^ 

,  the  substantive  word  dis- 
carded, i.  115,  and  note,  II7. 

,    recordation    worthy,    and 

non-recordation  worthv,  iL  94. 

,  malA  fide  bred,  bonA  fide 

smothered,  ii.  95. 

— —  Cflebres,  repugnant  testimo- 
ny in  the,  ii.  406. 

Ceremony,  an  oath  considered  as 
much  importance  of  varying,  i. 
398. 

Certainty,  the  contrary  opposite  to 
impossibility,  iii.  264,  266. 

— —  does  not  include  truth,  iv. 
275. 

1  and  contingency  differ  but  in 

name,  v.  64. 

Chain,  evideittiary,  iii.  222. 

Chancery,  absolute,  unattainable, 
iu.  351. 

■■■  ,  delay  in,  iv.  41,  42,  note — 
an  open  delay,  shop,  71* 

Character  considered  as  affording 

evidence  of  delinquency,  iii.  190. 

,  difficulties  attendant  on  the 

admission   of  evidence  to,    iii. 

193— 19& 

,  exdusion  ought  not  to  be 
put  upon  evidence  to,  iii.  190. 

,  unfavourable  evidence  con- 
cerning, iii.  196. 

Chai^  (judge's),  ii.  104. 

,  self-infinnative  and  corrobo- 
rative, iii.  224, 225,  note. 
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Ghf»ck«,  ihain   to  dt-lay,  und  ex- 

Communities, small,    (predatory,           V 

pense,  iv.  381     "UiA. 

&c.)  direction  of  the  moral  nunc-            H 

Cliemistry,   improvements  iu  ihe 

tion  among,  i.  2ir>,  and  note.                 H 

language  of,  i.  81 ,  not«. 

C^>mf)etenq',  restorative*  for,  de-           H 

Cliiemie,  mi  sell  iff  of,  iii.  (i22. 

vised    hv    English    lawyen,  r.            H 

Children,  testximouy  of,  i.  205. 

i«;3— 15*1.                                    ■ 

,  number  uf,  at  a  birth,  iii. 

Completeness  and  inoompletnew     ^^H 

295. 

(in  teaunumy  and  in  evidttnceV,     ^^^| 
1.  29,  445,  and  207,  210,  88S«    ^H 

,  number  of,  bom  of  one  vo- 

^^^L              man,  iii.  295. 

201, in  notes:  ii.  221. 

^^^H           China,  natliB  in,  i.  365. 

Com^'nit,  Lord  Chief  baron,  digest 

^^^1          Christianity   us    the    lav   of  the 

made  l>y,  ii.  487. 

^^H              land,  remarks  on  the  maxim,  iv. 

Conception  and  belief  dislinguiah- 

^V               3»3. 

ed,  i.  170,  180. 

W                Circumstance  and  fart  distinguith* 

Condition    of  alltiwance    of  sug- 

■                     ed,  i.  141. 

geative  evidence,  ii.  51 — 58. 

I                 ,    fabehowd    in,    distin- 

ConTeMinn,  evidence  of  m  Catholic 

■                     ffuished  from  falsehood  in  toto, 

priest  respecting  it, improper,  iv. 

^^              I.  Ifil. 

686— 'i92. 

^^B          Oircomfttantiality      distinguished 

,  diiferciioe  from  conflBsaorial 

^^B              from  speciality,  i.  269. 

evideni*,  iii.  100— 101>. 

^^H           Claim,  none  too  unreasonable  to 

,  definition  of,  iii.  102. 

^^H^           be  received,  iii.  2^1. 

,  vurious  kinds  of,  iiL  103— 

^^^^^^^  Clandestiniiy  considered  as  afford* 

106,  note.                                        ^^H 

^^^^^H.    in^  e^ndence  of  delinquency,  iii. 

^-- — ,  plenary,  iii.  lO?.                       ^^^| 

^^^^      100— l(ia. 

,  ill  jest,  iii.  115.                          ^* 

^^^r         — ^  by  concealment  of  the  act 

,  inct»mpleteness  of,  iii.  116. 

^^M               itaelf,  iii.  160. 

-■^     ,  ex  pToposiio  confitentia^  iii. 

^^H          —^    by    concealment    of    delin. 

130. 

^^H              quent'a  person^  iii.  I(i0. 

- — -,  imprudentid  eonJUtntit^  Ui, 

^^H by  concealment  of  pftrtictpa. 

120. 

^^H              Uou,  iii.  160. 

^^*          ' — i-  by  eloi^ment,  iii.  16J. 

fectly  free,  iii.  123, 

■                by  destruction  of  real  eri- 

,  caiiHes  capable  of  giving  birth 

H                      denoe,  iii.  16). 

to,  untrue,  iii.  124. 

1                 ^— >  by  forgery,  iii.  101. 

of  witchcraft,  iii,  120. 

K^           by  oppoititiiin  to  search,  iii. 

^K                162. 

126. 

^^^           Clarendon,  Lord,  forms  devised  by. 

ought  to  designate  time  and 

^^H               fur  expreKsing  degrees   of  per. 

place,  iii.  127. 

^H              soaeion,  i.  91,  0& 

Con frou cation  in  Roman  law,  ii. 

^^H          Clei^,  disregard  of  oaths  by,  i. 

404,  4i:i— 421. 

^m        »74. 

^^H          ,  as  administrators  of  oaths,  i. 

. ,  too  closely  confined,  ii,  414. 

^^H              400,  401,  note. 

^^H          Clerks,  how  they  acquired  the  title 

by  the  nature  of  suit,  ii.  416.         ^^^| 

^^H              of  masters,  ii.  1.36,  13?. 

,  plenitude  of  right  of,  iL  410    ^^H 

^^H          Code,  Belgic,  observations  on,  v. 

—424.                                                       ■ 

^^^H       '^*^' 

not  essential  in  German     ^^fl 

^^^^■^BodJcil,  what,  ii.  533. 

and  OalUc  Uw,  ii.  423.                   ^^H 

^^^^^^odling,  trial  of,  alluded  to,  i.  141. 
^^^^HDcNuaiueet,  secret,  i.  568. 

Conscience,  what,  i.  126.                   ^^^| 

Contempt,   prwediire    by  attach-           V 

^^^^^HCommon  sense,  inanity  of  the  prtn. 

ment  for,  ii.  323—328.                           '■ 

^^^"    dple,  i.  122. 

^^^B         CoBununity  at  large,  political  in- 

against,  i.  218.                                         H 

^^^^^     terests  uf. 
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Cmtnet,  unfairly  obtaioad,  hov, 

U.46&-.458. 
,  each  species  of,  should  be 

written   on  distinct  species  of 

paper,  ii.  483. 
,  things  desirable  in  respect 

to,  ii.  600. 

,  formalities  applicable  to,  ii. 

448-453. 

,  instnunents  of,  ii.  454. 

require   pre*^>point«d    evi* 

denoe,  ii.  440. 
—^  use  of  pre<appointed  evidence 

as  applied  to,  ii.  454. 

I  ,  formalities  in  use  in  the  case 

of,  ii.  459. 
— ^,  matter  of  law  applicable  to, 

ii.  484,  485. 
__,  whyrequiredtobeinwriting, 

u.  686. 

,  registration  of,  ii.  636. 

.  of  dissolution  of,  ii.  637* 
.  I   ,  offices  for   conservation  of 

transcripts  of,  ii.  664—689. 
,  contents  of  an  instrument 

of,  ii.  504. 
—.^  whidi  will  admit  time  for 

previous  reflection,  ii.  506. 
,  how  much  of  each  to  be  re> 

gistered,  ii.  668. 
-■    ,  sorts  of,  to  be  restored,  iL 

668. 
Contradictions  in  terms,  iii.  268. 
Conveyancing,  business  of,  ii.  686. 
Copy,  impropriety  of  the  term,  iii. 

436. 
Corporation,  how  to  sue  a,  iv.  84. 
Correctness  of  testimony,  1.  28; 

il.  221 ;  i.  161,  207,  note. 
Corrupt,  the  word  defined,  i.  351. 
Coats,  iinavoidaUe,  i.  651. 
Counts,  multiplid^  of,  iv.  30a 
Court  of  justice,  a  school  of  mo- 
rality, i.  625. 

,  seats  in,  sboold  be  under 

judge's  control,  i.  642. 

,  open   to  persons  irf  all 

classes,  i.  542. 

,  money  may  be  paid  for 

commodious  seats  in,  i.  644. 
.,  Danish,  of  reoonciliation. 


i.  note,  500, 661. 
,  ecdetiastical,  i.  594. 


.^  how  converted  into  a  mas- 


qqerade,  ii.  191. 
-~i,  OTigioaDy  but  one,  iv.  46. 


Court  of  King's  Bench  above  that, 
of  Common  Pleas,  iv.  69. 

of  Star  Chamber,  v.  241,  243. 

of  High  Commission,  v.  241, 

243. 

of  Chancery,  whether  a  court 

of  record,  ii.  630. 

of  Exchequer,  iL  630,  note. 

,  Arbitration,  ii.  341. 

,  Ecclesiastical,  cross.«zamin. 
ation  in,  ii.  377* 

,  Roman  system  of  pro- 
cedure in,  iL  380. 

,   Dr.  Brown's 


opimon 
respecting  g^actice  of,  ii.  398. 
— ,  foreign  sentence  of,  recog- 
nised as  oondusive,  iii.  581. 
,  incapacity  of,  for  doing  jus- 
tice, iv.  335. 

,  their  struggles  against  each 
other,  iv.  640,  note. 
,  of  natural  procedure,  iv.  430. 
——  of  Conadenoej  practice  of,  v. 

439. 
-^—  of  Sessioas,  a  delay  shop,  It. 
86. 

of  Equitv,  ii.  165. 

,  scriptural  interrogation 

in,  ii.  210. 

■    ,  procediuw  in,  iL  346. 


^  tautology  of,  il.  400. 
.,  practice  of,  in  rei^iard  to 


pre-appointed  evidence,  ii.  642, 
note. 

Cow,  murder  of  one,  i.  235. 

Coyer,  Abbif,  referred  to,  i.  247. 

Credibility  and  incredibility,  rda- 
tive,  iii.  310. 

Crimes,  whether  incredible  in  pro- 
portion to  their  atrocity,  ilL  385. 

CroBsfield,  trial  of,  i.  141. 

Cure  of  diseases  b^  supposed  in- 
adequate means,  liL  357. 

. ..  .  ,  infonnative  facts  ajtpli. 
cable  to,  ilL  358. 


D. 

Daniel  and  the  EMers,  i.  141, 290» 

447. 
Dates  retained  with  difficulty,  iL 

14. 
Deaths,  re^stration  of^  ii.  637* 
__,  uses  of  registration  m  mom. 

plied  to,  iL  Mi-JUd.  : 
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«7. 

— >  wt"'"«iw  mtpurtiag,   S. 

AsMUlwBOCttiaB,  ■MdnoC,  ia  Ac 
ow  of  wiioei  evUeaee,  iiL  M3 

— ia. 

nL«2. 
tfiBi— Y  cixcmHtsBtial  cipUiBflB  ■•-• 

•Muee  of,  iiu  fl4. 
Pfclw,  h— r  pwwrci  m  «f  trilii  rf 

baalcnipcef,  n.  ITl* 
BAcar,aM>da  of  anmdng  «■•  a 

BiiKffaBil,  L  46ft,  4gL 
IhHefdott,  ( Ae  Mm)«  i*  M. 
i-~.flf  die  MHO,  OB  it  ate 

tfcwiry,  is.  31. 

I     ,  ftitrtT  <iif  niwMJ  by,  5.  1331 

«faBe,n.  13X 


IMButantfUs  tacaoBf  not  aa». 

prihAto  bypfaiiitiff  in  mmiiMl 

eaKm,T.aea.  

-^—  OTrilnM^  fl^i^Oed  bf  pnw 

eadnre  in  civil  eaaOrT.  397;  an^ 

in  aiputy  Inr  QntaKrverihr,  u 


wiiedia'  dw  Tirimnny  of 
OB  be  roBBvai  in  finraur  of 


W      tpwtofcny      iBtcrragaCMn 
ttooU  be  ■afiocnt  to  ^mdA  a, 
iL174. 
«__,  on  vhat  its  tmtlk 

...^  ptevimiMl,  IT.  iSSt. 

i».     for  a  Rubble,  iajmtiw,  ir. 

312. 
»       ,  vben  nU  tobei 

tke  Merita,  ir.  21«l 
Pfrfarwigg,  fi.299s  33(k. 

■  of  intentioa 
•vUeiMe,  ifi.  79. 

to,  iii.  75- 
JhSemtm,  friaommr't,  iL  318. 
Pefeadaat  in  crinriiMl  rmn,thtm\i 

«B  oadk  be  aOovcd  to  «ac?  L 

41&-^I23. 

■  ,  right*  ol,  M  an  iatemgator, 
L4d«. 

«^.  as  the  sobject  of  intemga. 

tion,  i.  453. 
mm^—  interrogated  in  Ofuity  eonrta, 

•Mk-  irarDMi  not  to  criminate  Um- 

••l/,H.31i. 
M—  wiMinatisn  of,  ii.  384. 
<  1 1    ,  whet  W  ifcod^  W  cdMoy 


— ^  in  wbmt  taatm  his 
iavmrraUe  in  his  ownbdiai^ 
T.  381— SIT. 

•<£,  reoBvafaleaad 


— ^  whedwr  his  tacia 
aifttf  J  in  a  f  iiaiiiiai 
eedaiebrt 


in  the  pniinnBary 


in  dril  cases,  t.  338,  Z, 
in  sfBisj'  iaw,T.  3W    3L 


■MDf  aeoB^eBable  bythcfiMH^ 

tii;L38X 
— ^aaace  than  ooe^  Asir  toci. 

BMNiy  against  one  sasdcr,  ▼. 

393— 41& 
,hOTr£Brexchiiiedhy£agliA 

har,  y.  435     4>4. 

in  dril  cases,  ▼.  437- 


Thlaj  ill  nii^fiMi  .h|,iilsrnilHwiai 
teprereDt,L  31. 

iL4. 
Ddaja  aaeaas  of  tnjostke  in  Ae 

hands  of  JD^^  i.  238, 448, 49S. 
Driiayiency,  JiL  14. 
—  prabahifiaed,  iiL  18. 
^^^—  di^nwaouiaed,  in.  2L 

,  circmastanttil  evideaee  aC^ 

iii  37— 45. 


daration,  and  thsrcata,* 
as  rridenoe  of,  iiL  82 — 88. 
—  of  Doa-R^oaaion  and  bim 
reaponaion,  as  evidence  t£,  & 
81—89. 

spontaneoas  srifjfl. 


native,  cansidezed  asevidcaeeirf^ 
iii.  108 — 138. 
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Drihupiiincy,  eonfusion  of  mind 
oonsiderad  m  eridenoe  of,  iii. 

I   ,  fear  ooDiiderad  m  evMvnee 

of.  Hi.  15£— 169. 

I   ,  dandestinity  considered  as 

affording  evidence  of,    iii.  160 

—169. 
^     suppression    or    falsifioa- 

tion  of  evidence  oonadered  as 

affording  evidence  of,  iiL  I6ft^ 

109. 
,  avoidance   of  justidatnlit^ 

considered  as  evidence   of,   iii. 

170—181. 
,  situation  considered  as  af. 

funding  evidence  of,  iii.  182 — 212 
,  of  station  considered  as  pro- 

babilizing,  iiL  20? — 212. 
Delivery  of  wills,  ii.  566. 
Denmark,  exposition  of  oaths  in 

by  the  judge,  i.  413 — 417. 
,  trutli  of  testimony  supported 

only  by  shame  in,  i.  42S. 

,  reconciliation  offices  of,  L  423, 

424,  note;  426,42?. 
Denunciation,  what,  ii.  382. 
Deponent,  dangers  to  which  he  is 

liable,  i.  267- 
,  possible   transgressions    of 

one,  i.  270,  and  note. 
,  as  the  subject  of  Interroga- 
tion, L  452,  453,  459. 

,  rights  of,  as  an  interrogator, 

mistake  of,  may  be  corrected  by 

the  judge,  ii.  53. 
——  should  speak  always  in  the 

first  person,  ii.  188—196,  274. 
— •  left  to  himself,  will  depose  ir. 

relevant  matter,  iL  195. 
—  should  have  a  lawyer  at  his 

ribow,  ii.  196. 
— ,  spontaneous,  ii.  275. 
Deportment,  i.  148,  907,  note. 
— ,  instructive  indicati<m  to  be 

derived  from,  ii.  I27. 
Deposition,  ready-written,  ii.  184. 
— .,  oral,  ii.  185. 
should  be  in  the  first  person, 

ii.  188. 
,  sometimes  called  so,  smne. 

times  not,  ii.  250. 

,  called  answer,  ii.  250. 

,  called  depoeitiaa,  ii.  258. 

— ■ — ,  ez-parte,  without  oath,  ii. 

277. 


Deposition,  cx^parte,  npon  oatlif  iL 

277. 
,  oral,   when   abandoned,  iL 

325. 

,    digested   into  articles,  iL 

383. 
Des  Cartes,  argument  of,  L  696. 
Desire,  every  human  bosom  the 

seat  of  evoy,  iii.  185. 
Desuetude,  Uws  abrogated  by,  iL 

589. 
Detinue,  action  of,  L  381. 
Disoonformity  to  the  course  of  na« 

titre,  iii.  283.    See  Natur*. 
Dispatch  promoted  l)y  suggestivie 

evidence,  ii.  35. 
Disposition  considered  as  evidenoe 

of  delinquency,  iii.  190,  191. 

produced  by  motives,  iii.  190. 

Distinctness  of  evidence,  i.  275, 

297,430. 

,  importance  of  the  art  of 

writing,  i.  440. 
Distringares,  iv.  84. 
Divulgation  of  evidence,  i.  530. 

,  may  be  interdicted  by 

the  judge,  L  520. 
Doe,  John,  and  Richard  Roe,  iv. 

303. 
Domidle,  election  of,  iv.  197, 198. 
Donuellan,  Captain,  case  of,  i.  458 ; 

iiL  36  note,  53,  65,  72,  232. 
Double  fountain  principle,  device 

of  Judge  and  Ca  iv.  384—387. 
Douglass  cause,  L  434. 
Dreuning,  thoughts  whidi  arise 

in,  L  177. 
Duelling,  homicide  by  consent,  v. 

101. 
Dnmont,  Mr.,  his  objection  to  Mr.    ' 

Bentham*s  scale  of  the  degrees 

of  persuasion  considered,  i.  106 

—109,  313. 
Duty,  falsehoods  of,  i.  232. 

,  parental,  violated  for  truth, 

by  Jephthah,  i.  232. 
,  n^lect  (k  active,  proper  ob- 
ject of  l^gal  punishment,  L  323. 


£. 

Ease,  love  of,  its  effect  en  teeti- 
mony,  i.  202, 203,  206,  269. 

Edgeworth,  Maria,'  niflnt  of  her 
novels,  iii.  634. 
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1               Effect,  i.lia 

^^^          Eloignmnnt  of  property,  iii.  172. 
^^ft         EnforoMDcnt  of  formaUties,  ii.  4C7 

in  the  law  of,  i.  6.                             ^^H 

^B            —493. 

-  -  ,  bad  effects  of  the  existing      ^^1 

.^   ^  nullity,  an  improper  meuu 

law,  how  diminished,  i.  8,  9.            ^^H 

of,  ii.  467—481. 

in  general,  i.  17     2.3.                    ^^H 

Enquiry  by  initrro^tories,  ii.  2&J. 

,  the  word  and  its  ooujuguei,      ^^H 

i.  17,  note,  and  30.                                   ■ 

ject^  ii.  298. 

in  domestic  management,  i.       ^^M 

^H 

312. 

,  in  savage  life,  i.  19.                      ^^H 

before  grand  jury,  ii.  313 — 

in  natural  philosophy,  L  19.         ^^B 

314. 

mathematics,  difference  he.            H 

iMjfore  petit  jury,  ii.  314. 

tween  that  in,  and  experimental      ^^H 

Eaumeration    of  incoii^ruittea  of 

phil<>so]*}iy,  i.  VJ,  20.                           ^^M 

English  law,  ii,  287--307. 

in  natural  religion,  i.  20.            ^^^| 

Equity,  what,  ii.  34S. 

compared  to  law,  ii.  345, 346. 

,  definition  of,  i.  24.                      ^^H 

. cauaes,  what,  ii.  506. 

■      -,  what  ought  to  be  the  main       ^^H 

cM^iirt,  ii.  1G5,  note ;  iv.  338. 

object  of,  i.  25.                                             H 

,  duty  of  the  legigbior  to  see             ■ 

that  it  be  forthcoming,  i.  28.                   H 

y.  210. 

to  guard  agaiuat  falla-       ^^H 

,  EnglLih,  at«urdityof,li.  183. 

i.  28.                                          ^^H 

,  inconsistency  of,   in  reapect 

^^K           to    faatliy    of  ainendmeot,   ii. 

,  trustworthy,  i.  28.                       ^^H 

^B           2d0. 

,  correct,  i.  28.                              ^^^| 

oonnisU  in  the  catching  nt 

^  complete,  i.  29.                          ^^^| 

pretexts  for  delay  and  expenoe, 

,  incomplete,  i.  30.                          ^^^| 

,  preappointed,  i.  33.                    ^^H 

,  introdoctioa  of  the  term,  ii. 

381. 

presentation  of  to  a  judge,  i.  31 .              H 

. — —,  uriipnally  synonymoot  with 

,  ends  of,  objects  aimed  at  in             H 

equality,  iv.  .S40. 

this  treatise  on,  i.  34.                                H 

—  -    ,  a  cant  word,  iv.  349. 

,  a  curse  to  English  justice,  ir. 

-67.                                                  ^M 

362. 

,  war  auid  mmpruuiise  between 

,  personal,  i.  63.                                   1 

Law  and  Co.,  iv.  366 — 373. 

,  testimonial,  i.  54,  65.                         J 

considers  the  same  propoai. 

tion  true  and  false  at  tiie  same 

,  written,  i.  66,  434.                       ^^M 

-  -,  probative  force  of,  i.  dd.              ^^H 

time,  V.  438. 

,  nature  and  defectiveness  of      ^^^| 

^—  jtirisdiction.   Its   origin   and 

common  or  ordinary,  i-  60.                ^^^| 

extent,  ir.  328 — 357. 

,  probative  force  of,  how  fn-      ^^H 

crei»ed,  i.  61,  62.                                        V 

tween    law   court    and    equity 

,  the  shape,  form,  or  mode  of.            H 

cinirts,  ir.  .357— 3<i4. 

i.  66.                                                          ■ 

Easoigne,  an   excuse  for  not  ap- 

pearing, ir.  231. 

the  tnitli  of,  i.  66.                            ^^H 

Event  de6ned,  i.  48. 

,  remote,  i.  67-                                 ^^^| 

£ridenr«,  prospectire  view  of  the 

treatise  on,  i.  1 — 15. 

. ,   all   human   actions  depend             ■ 

,  excluded,  i.  2. 

upon,  i.  437.                                              1 

,  character  of  the  branch  of 

,  persuasion  of  thejudgv  witb*             1 

English  jttria]>rudeaee  rdating 

out  external,  validity  of,  1.  SfiOi—             W 

H            «o,  i.  4.  5. 

MS.                                                    ^^ 
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Evidence,  powible  character  of  a 

man  of,  i.  260,  261,  2?4. 
^- — ,  interrogated,  i.  275* 
,  direct    and  drcomBtantial, 

connected,  i.  S08. 
■  i    ■  of  alibi,  cause  of  mendacity,  i. 

699 ;  iiu  372—379. 
— —  of  alibi,  never  prove*  a  fact 

incredible  in  tote,  iii.  876. 
,  oftener  false  than  tree, 

iii.37& 

,  importance  of  writing  to  the 

extraction  of,  L  441. 
,  place  of,  at  the  command  of 

the  judge,  i.  620. 
— -T,  diyisiUe  into  direct  and  cir- 
cumstantial, iii.  2. 
,  flows  either  from  persona  or 

things,  iii.  11,  note.' 
,  testimonial  extraction  of,  ii. 

1—434. 
— — ,  miggfettivfy  affords  susptdon 

of  foalafidet^  ii.  37. 

-~ ,  eoDnderations  in  favour  of 

the  admission  of,  ii.  38. 

deception  not  the  necee« 


sar;  result  of,  ii.  38. 

mischief  of  limited,   ii. 


40. 


when  and  why  objections 
are  made  to,  ii^  44.  ... 

-,  extent  of  liberty  of,  caimot 


be  predetomnned,  ii^  44. 

-,  oondltlans  of  allowance  of> 


ii.61— 6Q. 

-,  no  general  rule  for  allow. 


ance  of,  ii.  6S. 

,  should  be  collected  by  him 

who  decides,  H.  126^139r        • 
— ^,  collected  by  derks,  ii.  187. 
,  in  the  dramatic  form,  amus. 

ing,  U.  SOS. 
—,  spontaneous.  See  Tet^nonif. 
.-—,  affidavit,  ii.  279. 
>1—  in  crimiiiali,  ii.  279. 
— —  collected  throe  times  ovor,  ii. 

308. 
,   destraction,    concealment, 

eloignment  of,  iii.  166. 

,  interception  of,  iii.  167« 

—- T-,  subornation  ot^  iii.  167. 

,  fabrication  of,  iii.  167. 

..       ,  extraction  of,  in  Ecdeaiasti- 

cal  and  Admiralty  Courts,  ii. 

380,403. 
,  pre-appointed,  ii.  436->.463. 

VOL.   V. 


Evidence,  pre-^pointed  original, 
ii.  436. 

traascriptitioos,  ii>  436, 


437. 


.,  objects  of,  ii.  437 — ^^^ 
expense  limits  the  pre* 


curing  of,  Hi  439< 

,  objects  rearing,  ii.  440. 


■,  advantages  and  inoonvmii- 
ences  incident  to,  ii.  444 — 446. 
,  advantages  direct,  ii.  444. 

,  mischiefs  of,  ii.  446. 
to  whom  serviceable,  ii. 


446,  447. 

-,  means  of,  employed,  ii.  448 


—463. 


,  uses  of,  as  applied  to  con- 
tracts, ii.  464. 

considered  as  applied  to 


laws,  ii.  680—680. 

..,  of  pubUc  offices  as  reposito- 


ries and  sources  of,  ii.  690^-616. 
■>  considered  as  appUeaUe4» 


I^ally  operative  facts,  ii.  633 — 
648. 

,  prevents  litigation,  ii.  634. 

rules  to  bo  observed  by  ike 


legislator  in  regard  to,  iL  686. 
— -,    deceptitioui,    worse^   (hui 

none,  ii.  643.^ 
— ,  how  to  secfire  the  verity  of^ 

ii.  643— 64& 
— .,'  princiide  of,  eocenqaplified  ia 

the  case  of  real,  ii.  690—700. 
— ,ex.parte,ui.  398,  406,  4Sft— 

424. 
-— ,  offidal,  what,  ii.  690^-699. 

-: ,  usee  of,  ii.  692—697. 

■  -,  aoaroea  of  tvuntwordiinetB 

and   untmstwortliinees   in  ike 

case  of,  ii.  697—609. 

-,  pre-eminent  responsibility 


of,  ii.  697,  698. 

-,  presumable  impartiality  of^ 


ii.  698. 


,  rules  tot  estimating  and 
securing  trustworthiness  m  the 
case  of,  ii..  609 — 616. 

as  furnished  by  jodldal 


offices,  ii.  616—632. 

,  use  of,  ii.  616—628. 

use  of,  to  the  parties  in 


respect  of  suit  in  hand,  ii.  6)9. 
.,  use  of,  to  future  contingent 


puties  in  respect  oTflitnre  oon- 
tingent  causes,  ii.  620. 
3  £ 
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■  Evidence^  official^  nMn  of,  to  the 

■  legislator,  ii.  621. 

■  s. .  neglect  of  Engliih  judges 

1                       and  legislators  in  regard  to,  ii. 
^H                «28— 032. 

INDEX.       ^^^^^^^^^H 

Evidence,  circumitantial,    lmper«          V 
feet  body  of,  set  do>vn  conclusive,          H 
for  want  of  due  attention  to  in-           H 
iirmalive  facts,  iii.  236.                         ^ 

from  neglect  df  rules  relating  to,    ^^H 
ii.  238.                                              ™ 

sp«ct  of  probative  forc«,  iii.  24 A 
^-257. 

,   direct    evidence  scarcely 

ever  unmixed  with,  iii.  24iL 

^^V               of,  cauHidered  an  evidence  of  de> 

■  linquenqr,  iii.  165—169. 

1                  ,  written  crimioAtive  posiei* 

■  sion  of,  iii.  40. 

^^H                 iiuthorsliip,  iii.  42. 

^^B           ,  gcneaiiigicAl,  deteriorated  in 

^^*                England  by  religious  polit7,  ii. 
W                     C59. 

^^^            ,  direct,  aflfords  no  room  for 

^^K                special  inferences,  iii.  2—&. 

^^M ^,  definitinn  of,  iii.  10. 

^^m           — — ,  general,  applied  by  scientific 

^^1                  information,  iii.  327* 

^^1             . — —J  hearsay,  iii.  4. 

^^M                    , circumstantiaL, i. 68 ; iii.  111. 

V                    direct,  iii.  1 — 11. 

■                                      ^  *piM>iii1   inr«mnm   naiyitKi. 
^^H                tated  by^  iii.  2. 

^^H ,  necessary  in  every  criini> 

^^^^^-      nal  cane,  iii. 
^^^^^^■h^_— ,  alime,  sometimes  sufHcient 
^^^^^^P      proof  of  principal  fact,  iii.  fi. 

^           . -,  generally  mixed  witli  what 

^^^ft                is  delivered  as  direct,  iii.  7* 

^^^^^^v     pend  solely  on  the  truth  of  lesti- 
^^^^^^L.    raotiT  in  case  of,  iii.  U. 

direct,  iii.  249. 

on,  iii.  253 — 255,  note. 

on,  iii.  26. 

,  real,  iii.  26 — 61. 

— — — .,   evidence  of  delinquency 

lifforded  by  the  poasesaion  of  an 

iutide  of  criminative,  iii.  37—45. 
^^ ,  nature  and  extent  of,  iii. 

20—34. 
-^^— ^—  definition  of  iiit  26. 

,    division     of   things,    as 

sources  of,  iii.  31.                          ^_ 

source  of,  iii.  Ii3.                              ^^^| 

— ,  physical,  bow  distinguish* 

ed,  iii.  33. 

jwirled  when  it  may  lie  had  as 
immediate,  iii.  M. 

to,  iii.  35 — 37. 

^               ed  by  a  single  article  of,  iii.  13. 

^^^B               penal  bmnrh  of  law,  iii.  18. 
^^H               sibility  $]NHries  of,  iii.  24. 

criminative,  iii.  37 — 46. 

to  possession  of  article  oif,  crimi- 
native, iii.  38. 

— ■ ,  interrogation  as  an  instru- 
ment for  supplying  the  defi. 
cieucies  of,  iii.  46>— 49. 

^  forgery  of,  iii.  49 — 81. 

secure  the  permanency  of,  iii.  58. 

^^H               applicable  to  probative  force  of, 
^^M           . ~-y  probative  force  of^  iii.  219 

^^H              estimating  the  probative  force 
^H               of,  iti.  219—231. 

^^H                M  iiuuffictent^  frum  insufficiency 
^^H               id  tta  oomponcnt  pcuts,  iii.  232. 

514. 

^  forms  of  dfiKmry  of,  iii. 

515—516.                                           H 

.s,  reported  disadrantaigc  of,  m  ^^H 

cumpand  to  real,  iii.  5ia            ^^H 

^^^^              iutlicient,  for  want  of  a  parti- 
^^H[             cular  article  of,  iii.  234. 

^^V         Evidence,  iiidirative,  lii.  553. 
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Evidence,  mnkeshift,   aberrations 

of  Engli&h  law  in  regard  to,  iii. 

65»__&«a, 
.,   ditferent   species  of,    iii. 

:^J>6— 403. 
,  railed  to  from  the  absence 

of  e,r  adverto  interrogation,  iii. 

3!>6. 

^H          ,  ciianicter  of,  iii.  I»2— 207. 

^^H                  ,  fionfeMorial,  iii.  47i  48. 
^^H                       ,  admitted  in  proof  o(  aa- 
^^H              civnt  facts,  iii.  5C(>. 

^^H               eonfesition,  iii.  10<l — UH). 

^H             of,  iii.  106. 

^^m            oompiete  without  interrogMion, 

^^M         ,  plenary,  not  per  $e,  but  in 

^^H              relation,  iii.  108,  note. 

kinds  of,  iii.  402—404. 

plicable  to  other  erideuoe,   iii. 

402. 
,  inferior   in  tnutworthi- 

ness  to  ordinary  evidence,  iii. 

402. 
,  liable  u>  be  employed  ai 

iuitrumentA  of  frauds,  iii.  403. 
,  indicative  of  the  exiKteiii;e 

of  evidence  in  more  trustworthy 

shape,  iii.  403. 

.  unfit  to  tie  admitted  by 

itaelf,  unless  for  special  cauites, 

iii-  403. 

^H              dally  delivered,  iii.  10!)— 122. 
^^^^^^    — ,  conxpiratorial,  iii.  110. 

^^^^H       vi8edne»»,  iii.  111. 

^^H          ,  penitential,  ill.  IIS. 

^^H                    ,  superior  benefit.«eeking, 

^H             nen  of,  iii.  1 16. 

1—  ■-  - ,  what  ought  to  be  done  to 
obviate  danger  of  miadecisioii  on 
the  ground  of,  iii.  636 — 5r»7. 

. ,  impropriety  of  exdudirig 

any  kind  of,  iii.  636—542. 

undervalue,  iii.  537. 

^H              livei«d|  iii.  12:^—130. 

to  English  judicature,  iii.  540. 

,  preposterous,  iii.  541. 

,  nnoriginal,  til.  306,  434 

—442. 

^^H               irue,        124. 

^^B ,  extracted  by  interrogation, 

^H               iii.  131—148. 

to  original,  iii.  4.^5. 
denoe,  iii.  44S. 

^^H              able  to  the  course  of  nature  have 
^^H              lieen  attempted  to  be  proved,  iii. 
^H               331—355. 

^^H           ,  makeshift,  iii.  SOX 

^^H                      ,  abnirdityof  legal  rule  Gon- 
^^H               ceming,  iii.  C46. 

^^H               eating  the  amount  of  danger  of, 
^H               iii.  542—546. 

446.' 

448.                                                       I 

iii.  397,  3»8,  439,  44.S_44tt. 

440,441.   V"-      ":-< 

,  »U[                       iilious 

through                   .,,    iii.    440, 
441,  47«. 

^^M              ithing  the  amount  of  danger  of, 
^^1               iii.  .>46 — 553. 

^^K              it  lu    indicative    evidence,   iii. 
^^^H         653—557. 

oral,  iii.  440,  441,  460.^64. 
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Evidence,  metkcshift,  charaoteriatlc 

fraud  of,  iii.  461. 
^ ,  more  likely  t<j  be  correct 

titan  hearsny,  iii. 464. 

(raiMcriptitious,  tources  of 


uuLTUstwortliiuesB  in,  iii.  47&- 
^ — , superior  tdhearsay,  iii.  478. 
,  in  what  cases  and  on  wtiuC 


renditions  to    be   received,   iii. 
402—502. 

-,  when  origiual  is  produ- 


dbiti,  iii.  483. 

,  orifrinal  in  a  state  of  ex. 
patriation,  iii.  4WJ. 

in  a  state  uf  exproTind> 


ation,  iii.  -ISO. 

known  to  have  existed, 

and  to  be  no  longer  in  exintence, 
iii.  400. 

.,  alleged  originHl  known  to 


liave  existed,  but  its  artual  ex. 
islenn;  unc«rtain,  iii.  4i)X 

existence  of  thu  original 


not  aM'ertained,  iii.  40^ 

,  original  in  the  po«ver  of 
adventtf  party,  iii.  499. 

extra-judicially    written. 


iii.  396,  405—433. 

,  sorts  of,  iii.  3.')6. 
of  casually. written,    iii. 


406—421. 

.,  differs  from  pre.appo{nted 

written  evidence,  iii.  405. 

-,  chnracteristic  fraud  of,  iii. 


405,  406. 

-,  none  of  the  main  securitieir 


applicable  to,  iii.  -106. 

,  extraneous,  iii.  407, 408. 

,  not  to  be  admitted  in 


Ipreuenil,  iii.  408. 

,    admissible,     in    what 
cases,  iii.  40l,  400. 

■,  rMuon  for  admitting  ex- 


tcsneous,  iii.  400. 

,  confe»»<>rial,  iii.  412. 


412. 


.^  to  be  admitted,  iii.  413. 
-,  reason  for  admitting,  iii. 


iii.  414. 


8elf<.serTing,  admissible. 


415. 


.,  reason  for  admitting,  iii. 

.,   r«|(rulations   respecting 
the  admiiisinn  of,  iii.  418,  419. 
,  how  estimated  by  tlLC 


Fiench  law,  iii.  4  UK 


Evidence,  8elf.serring,   probntive 

force  of,  compared  with  hearsay,, 

ii.  450—459. 
,    ex.partfl    pre-appointed, 

written,  iii.  422 — 424.  See  Pre- 

aftpoinied- 
— ,  adscititious  or  imported, 

iii.  400. 

,  sorts  of,  iii.  401. 

-,  when  to  be  admitted,  iii. 


427,  574. 
— ^ — >  when  to  be  takeu  for 
conclusive,  iii.  428. 

inter  alios,  iii.  425,  S78, 


07y.  680,  583. 

inferioritv  of,  iii.  426. 


420. 


.^  alio  in  foro,  iii.  425. 

.,  cause  uf  its  ini'eriority,  iii. 

more  likely  than  hearsay 


evidence  to  have  originated  in 
characteristic  frnud,  iii.  4.'V0. 

less  liitetv  to  Ih)   tainted 


with  incompleteness,  iii.  454. 

of  authenticity  to  be  dis. 


tinguished  from  evidence  of  fair. 
ness,  ilL  5(13. 

,  tran urn! tied  through  on 
indefinite  number  of  oiedia,  iii. 
fi2&-.535. 

-,  loses  a  portion  of  its  force 


by  every  transmission,  iii.  523. 
— -  ,   acquires   a   portion   of 


force  by  witnesses  confirming 
each  othem'  statements,  iii.  623. 
force   of,   inversely,  aa 


the  number  of  degrees,  iii.  524. 
ought  to  be  admitted. 


iii.  626. 


,  gives  no  new  fadlity  to 

fraud,  iii.  527. 

-,  danger  of  its  incorrect- 


ness increased  by  many  media, 
iiL  529. 

..,  da&s  of  cases  in  which  It 


is  received  without  scruple,  iiL 
530. 

'v,    Christianity    founded 


upon,  lib  532,  533,  note. 

■>  authentication  of,  iii.  587 


— 658. 
—^  subject  matters  of,  and  model 

of,  iii.  :.«:» — TifKL 

,'1  'ltd,  591 ;  of  pur- 

vtnn  I  :  )0,  5U 1  i  of  writ, 

ten,  ill.  oyfi,  :>',ri. 


^^^r            Evidence,  cauie  of  its  excliutoii,  iv. 
^H                1— &4. 

^^H                  the  admissibility  nf,  iv.  497,  -*^8- 

^^V             ,  mass  of,  not  lesM-'iied  by  ex- 

^^M                  eluding  that   of  Catholic  priest 
^^^B                   cwni't'riiiiig'  I'oiifeAsiun,  iv.  bOT, 

^^^             ~ ,  antlcipative  survey  of  the 

^^B                 budget  of,  iv.  59? • 

^^V            ,  caiuea  of  wuokaesa  in,   \\ 

^H                 28,29. 

^^H             -         affidavit  received  from  a  per< 

^^H                  jurer,  V.  [fl,  03. 

^^^B             , ,  enumeration  of  the  sot^s  of, 

^^H                  exdiided  OH  the  ground  of  vex- 
^H                 aeioii,  V.  2()3— 20G. 

^^V               Helf-digaoT^ing,   iiMS    of,   V. 

^K                  2(>7->220. 

^^M            ^ — ,  the  best  possible  kind^  v. 

^H 

^^H            -^ .,    ati)nnent»    the    leairity 

^^H                 agaitut  miiKlecision,  v.  210. 

^^V                expense,  v.  214. 

^^H^                            alle){ed  hardship  of,  v,  230. 

INDEX.          ^^^rSn 

Ev1deiico,self.di  jservinff,  to  tie  eon. 
fined  to  the  points  at  issue,  v. 
6!>7— 610. 

the  legislator  to  tlui  judge,  rela> 

live  to  the   probative  force  of, 

V.  014—1119. 
' ,  exclusion  of  self-disserving. 

Impropriety  of,  v.  207—203.             \ 
,  self  .criminative,  ostues  of,      " 

v.  221—228. 
,  pretences  for,  v.  229 

249. 
— . ,  old  woman's  reasoa  for, 

V.  230.                                                1 
,    btimanity   not    to   be      f 

pleaded  in  favour  of,  v.  2'iX             ' 

for,  V.  2^*8.  5 
,  of  a  party  ooacerned,  v.       i 

350—358.  j 
,  of  a  party  for  or  agtkinst      i 

another  party  ou  the  same  aide,      L 

V.  416—464.                                       [ 

^^^h                           ,   malefocturs   and   lawyers 
^^H                i>enetited   by  the  exclusion  of, 

plidty,  V.  4K3 — 481.                           j 

,  by  limitation  of  tlie  niim*      |i 

Iwr  of  witnfsae*,  t.  601 — 522. 

uf  the  maas  of  evidence,  v.  623      1 

—mo.                                    } 

,  by  rendering  a  particular      j 

species  of  evidence  cunclusive,  V. 

541—606.                                           \ 
,  negative,  v.    611— «13.       ' 

Vide  j^luthendcaiion  atul  DeaU' 

i/umticalioH, 
Examination,  cjiistolary,  a  remedy      J 

against  exclusion  of  evidence,  iv.      i 

613- 

indispensable,  v.  25.                           ' 
of  bail,  V,  402.                      ^J 

>  «x  adaeno  not  •ynonymous      1 

with  cross-,  i.  498. 

by  jxisUc©  of  peace,  ii.  308*           ; 

of  defendant,  ii.  384.                      j 
in  perpctuam  rei  memoriam^ 
ii.  Ui2,  note. 

mede  of  authenlicatinn,  iti.  696. 

,  not  always  obudiiable,  iti* 

695.                                                     1 

^^^                 eluding,  V.  260—266. 

^^1            ,  self-oaerative,  v.   266  — 

^H            ,  ■elf-diagrncing,  t.  369— 

^H                376- 

^^B                    -.'  Lilifi  in  cajni  v^2;7fi-  283. 

^^H                 jections,  V.  281. 

^^^1            -           admitted  luider  old  French 

^H                 law,  V.  281. 

^^H                 law  in  regard  tn,  v.  284 — 200. 

^^H                without    facilities  for  explaua- 
^^M                          V.  285. 

^^M                 giving,  V.  300—34!). 

^^H            >  -     -,  remedies  to  the  evil  of 
^^H                 exce&s  of,  v.  607 — Q22. 

^^^B                conducive  for  the  purpose  of  an 
^^^1                  inddental  decision  o(,  v.  659— 
^H                 503. 

^^^B                 in  maltinff  an  artirlo  of  j(  con. 
^^H                elusive,  v.  6€3 — yjG. 
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Examination,  oral,  notalwRys  eli- 

confessions,  proper,  iv.  686.— 

gihle,  iii.  595. 

592. 

Excei>tions,  it.  214,  219,  320. 

Exclusion,  remedies  succedaneous 

,  bill  of,  ii,  87. 

to  the,  iv.  593—645. 

-    y  acoount  given  of  by  Judge 

BuUer,  ii.  120. 

the  ground  of  danger  of  decep- 

Exclusion of  witneaSM,  i.  1 52, 163 ; 

tion,  V.  1 — B. 

iv.  1. 

,  danger  of  deception  not  a 

by  means  of  oaths,  i.  310. 

proper  ground  for,  v.  9 — 33. 

of  non-atCestiug  witnesaea,  ii. 

,  the  work  of  the  judge,  v.  24. 

541. 

,  indolence  the  cause  of,  v.  20. 

principle  of,  once  RdopteH,  no 

,  originated  in  the  ignorance 

reason  for  not  making  it  utilver. 

of  a  barbarous  age,  v.  27- 

Nil,  iii.  541. 

,  mischiefs  resulting  from,  iii. 

of,  V.  34_77- 

C37. 

,  when  0  man  applies  to  either 

upon  the  testimony  of  pcur- 

party,  v.  44. 

ties,  iii.  638. 

-—^  exceptions  to,  on  account  of 

^^H         u[>on  the  testimony  of  non. 

interest,  v.  73,  note. 

^^B             nttcstora,  iii.  (>41. 

,  impropriety  of,  on  tlie  grtnind 

^^^                  ,  a  feature  of  a  corrupt  «y»- 

of  improbity,  v.  78 — 124. 

M                   tem,  iv.  2. 

• ,  convicted  perjury  ;ui  impro- 

1              — — ,  its  connexion  with  the  ends 

per  grouud  t)f,  V.  "JO-— 86. 

1                   of  justice,  iv.  477 — '^^2. 

thcr  it  be  not  justifiable,  v.  108 

■                    proper,  iv.  480. 

—116. 

1                uf  iiuaker's,  tv.  491,  note» 

,  impropriety  of, on  tlie  ground 

■               of  0M«  witness,  iv.  49?. 

of  religious  opinions,  v.  135 — 

1 ,  Rpecies  of,  iv.  501— /M)5 ;  riUi 

146. 

^^^_              alia,  iv.  6U3;  tiijsi  alia  ejf  trodtrm. 

^^^B            iv.  503 ;    nisi  ofia  ejt  oppotito^ 

of,  v.  12f)— 134. 

^^V            iv.  503 ;  (i  o/io,  iv.  504. 

,     cacotheisra     an     improper 

ground  of,  v.  134 — 145. 

I                    it  is  proper,  iv.  506—514. 

of  Catholics,  improper,  v.  136 

H               — — ,  when  no  mist'hief  can  reiult 

_  1 37 ;  of  qunkers,  v.  1 37—1 39  ; 

1                    from  it,  iv.  .^07- 

of  persons  excommnnicated,  v. 

■              ,  attended  with  preponderant 

m. 

I                     delay,  iv.  oil. 

^^^         L_      .^  on  the  ground  of  vexation. 

I)edlity,  its  impropriety,  ▼.  146 

^^K           in  what  coses  proper,  iv.  515 — 

^H 

^V      '^^- 

.  on  acoount  of  infancy,  r.      ^^H 

1491—164. 

■                     far  a  ground  of,  iv.  520—^.30. 

sing  ftulelyout  of  the  administra- 

1                  a  ground  of,  iv.  531 — .537. 

tion  of  thi4  Inws,  not  a  proper 

^^^                  ,  on  the  ground  of  expen»e. 

ground  t»f.  v.  192 — 202. 

^^K            in  what  cases  proper,  iv.  54^— 

Execution  of  wills,  ii.  678. 

^H 

Exemption  of  }i«rsons  from  giving 

eridenoe  against  others,  v.  300 

■                  »enc«,  iv.  103—128. 

—349. 

■               »  its  mischiefs,  iv.  103 — 123. 

,  impropriety  of,  v.  300 — 302.    , 

I               .^  on    the   ^oiind    of  delay, 

of  lawyer  and  client  from 

1                   when  proper,  iv.  652 — &70. 

giving    evidence    against    each 

1                --  -  y  for  irrelevancy,  proper,  Iv, 

otlier.  v.  30?     325. 

■                    571— 5«.'>. 

1               _  of  a  Catholic  priest  respecting 

Keview  in  bvour  of,  v.  313.            ^^H 
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Exemption,  in  the  ca«e  of  tnutee 

and  ceatuy  que  trust,  v.  326 — 

327. 
— —  of  husband  and  wife,  v.  327 

— 349> 
Expatriation,  ii.  ISO;  iii.  170. 
Expenses,  multiplication  of  judicial 

for  profit  to  the  judge,  i.  226. 
——  attendant  on  interrogation, 

I.  461. 
Experience,  the  cause  of  belief  in 

testimony,  i.  110 — 119. 

,  objections  to,  answered,  i. 

120—136. 

,  value  of,  i.  131,  132. 

Exportation  of  wool,  prohibition 

of,  ii.  693. 
Exprovindation,  ii.  130 ;  iii.  170. 
Expression  (verbal),  fatal  effects 

of  erroneous,  i.  171,  172  note, 

276. 


Facts,  principal  and  evidentiary,  i. 

18,40,41. 

,  nature  of,  i.  47,  48. 

,  as  the  subject  matter  of  evi. 
'    denoe,  i.  39—48. 
which  come  before  the  judge 

for  inquiry  and  decision,  i.  42, 43. 
—^  physical  and  psydhological, 

distinction  between,  i.  46, 46. 
,  classes  of  psychological,  i.  46. 
,  positive,  i.  49 ;  and  negative, 

i.  49,  60. 
— .  true   consistent  with    each 

other,  ii.  227. 
-^—    and    drcnmstance    distin- 

guished,  i.  141. 
correct  recollection  of,  how  af- 
fected by  its  importance,  L  166 

—168. 
notorious,    validity   of,   as 

grounds  of  decision,  i.  266,  266. 
— requirepreappointed  evidence, 

ii.  440,  441. 
.—existence  of,  declared  by  writ- 
ten documents,  ii.  442,  4^ 
^—  preserved  from  oblivion  and 

concealment  by  offidal  evidence, 

ii.  693. 
— —    l^ally    operative,     preap- 

r'nted  evidence  as  applied  to, 
633~648. 


Facts  calling  for  registration,  il. 

636—638. 
—  regularly  occurring,  il.  636. 
couative  and  ablative,  with 

relation  to  contracts,  iL  636— 

637. 
.—  of  casual  occurrence,  ii.  6S7 

—638. 
— -  genealogical,  (births,   mar- 
riages, deaths),  reg^tration  of, 

il.  649— «63. 

,  statistic  uses  derived  by 

the  legislator  from,  ii.  667. 

-,  aberrations  of  English  law 


in  regard  to  registration  of,  ii. 
669—663. 

,  evidentiary,  iii.  2;  exdnded 
under  the  idea  of  their  being 
weak,  iii.  241. 

prindpal  sorts  of,  iii.  3. 

ultimate  prindpal  to  be  dis- 

tinguished    from   precedential, 
iii.  4. 

in  criminal  cases  alwa3r8  com- 
plex, iii.  4.  , 
-.       prindpal  proved  by  drcum- 
stantial  evidence  alone,  iii.  6. 

,  when  said  to  be  proved,  iii. 
12,13. 
.        probahillzed  and  disprobabil- 

ized,  iii.  13,  16  note,  22. 
inferred,  iii.  13. 

—  infirmative,  iii.  14. 

,  infirmative  probative  force 
of,  should  be  rightly  estimated, 
iii.  14—17. 

,  effect  of  neglect  of,  fatal  to 
the  ends  of  justice,  iii.  16, 16. 

—  correspondent   evidentiary, 
iii.  21. 

— ^  prindpal  disprobabiliiEed,  iii. 
22. 

—  physical  disprobabilized,  iii. 
22. 

—  p83rchoIogical  disprobabUized, 
iii.  23. 

—  all  may  be  made  subject  of 
judicial  inquiry,  iii.  27. 

~^—  infirmative  applicable  to  real 

evidence,  iii.  36—37. 
— -  posterior  and  prior,  iii.  213 

—218. 

ooncatenary,  iii.  223,  note. 

impossible  distinguished  from 

voluntary  contradictions,  iii.  267 

—268. 
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Facta,  none  nniversiilly  recognised 
aa  mcrediljle,  iii.  2CJJ— 279. 

Fahseliood,  the  fmir  wnctions  pro-          V 

ventivc  of,  i.  li)6, 249.                          ■ 

Imowledge  of,  whence  de- 

rived, iiL  2B3. 

i.  2:16, 23(i.                                               ■ 

^—  difconfonnable  in  toto  to  the 

,  Dr.  Paley  quoted  oo,  i.  223.            ■ 

course  of  nanire,  iii.  284. 

,  blameable  and  bhuneles*,  |.            ■ 

in  degree,  iii.  290, 

306, 306.                                                  ■ 

in  specie,  ill.  298. 

. ,  when  the   punishment  of,           ■ 

— •  contrary  to  experience,Jii.306. 

proper,  i.  3*8.                                    ^^B 

not  conformable  to,  ii.  306. 

,bowlikely  to  increase,  1.325.     ^^H 

some  protuible  and  iniprobn- 

hle. 

sake,  ii.  66.                                         ^^ 

true  rejected   as  incredible. 

,  often  a  guide  to  truili,v.  79. 

iii.  328. 

,  conditions   incident  to  the 

psycliological,    n«ceswry  to 

utterance  of,  v.  21. 

constitute  a  rriininal  act,  iii.  5. 

Falsehoods  of  duty,  {.  S19;   biv 

proof  of,  iudispeusable  for 

manity,  i.  220 ;  iirl>am'ty,  i. 230 ; 

a  criminul  act, 

of  pmdence,  i.  220. 

■           not  provnble  by  direct  (un- 

Fear, considered  as  affording  ert- 

less  confessorial)  evidence,  iii.  6. 

dence  of  delinquency,  iii.  163 — 

, ,  improbability  as  it  regards. 

IdO. 

iii.  37aL— 384. 

,  symptoms  of,  iii.  153. 

— — -impossible  ;>«•  le  distinguisbed 

^^K             from  facts  impossible  ti  aiia,  iii. 

applicable  to,  iii.  t&6,  lb7. 

^m            372_3711. 

Fecundity,  duration  of,  in  women. 

^         ancient,  proved  by  hearsay 

iii.  21)6.                                              H 

evidence,  iii.  ^tiU. 

Ft>e,  definition  of,  iv.  4,  6;  note,      ^^H 

&u|iernaiur<il  or  antipbysical, 

how  it  fiiide  its  way  to  the  judoe,     ^^H 

not  provable,  !ii.  341. 

iv.  13.                                                    ■ 

— ,  never  established  by  the 

— — ,  easier  to  add  to  tho  occasions            H 

licst  sort  of  evidence,  iii.  362. 

of  receiving,  than  to  the  quan-            H 

fum  of   iv.  \(t.                                                  ^1 

in^    mauiiested    thetiiM^lvt's    to 

,  their  aliolition  recommended,            ■ 

ncvera!  persons  at  once^  iii*  352* 

iv.  450.                                                     ■ 

nj-><v.rLM       jnC      ♦!■»«      «L<ii*««t  it  v«  Ji.m  » 

Feet,  secrecy  a  pretence  for,  iL      ^^H 

hut   always  of   the    evanes«^nt 

24G,  247.                                            ^H 

kind,  iii.  363. 

Felony,  what  the  term  formerly     ^^H 

*>tw-ktii'a<      »/m<1in/v      tA      n.^^ 

mpant    v    ^Itfl.                                                  ' 

duce  lUfirmntion  of,  or  belief  in. 

,  procedure  by  indictment  for. 

iii.  3->5_^72. 

ii.  308—319. 

Factum  probandom,  factom  pn>- 

Fiction,  Icpal,  ii.  ()H7. 

bans,  iii.  3. 

,  a  de%-ice  of  Judge  and  Co.  iv. 

Fall  of  stones  from  the  air,  iii. 

300,  301  ;  its  use  in  recoveries. 

337,338. 

iv.  301  ;  in  sham  bail,  iv.  302. 

False  assertion,  i.  13B;  of  ignor- 

Fides bona  et  mala,  i.  264,  2^15. 

ance,  i.  140. 

,  how   affetited  by  srriptoral 

Fnlseliood,  different  niodificAtions 

and  or  '               < ,  ii.  204. 

of,  iinalyscd,  i.  312,  note. 

Figures  ■                     .1,  ii.  633. 

Fires,  rt>,.. ,.i  uf  nett»5ary,  ii. 

i.141 ;  circiinistance,  i.  141,  ICl  ; 

«38. 

in  toto,  i.  143,  144,  l(;i,2o;. 

Flaw,  quashing  on  acconat  of ,  v. 

distin^i&hed  from  mendacity, 

69S. 

i.  156,  167. 

Food,  how  long  a  person  may  live 

vv- :         ••;.  294. 

,  lojpcal  and  ethical,  distin- 

¥i>                  '  •*  (of  e V  id  Puce ),  or- 

guished,  i.  157,  nute. 

...^lee  of,  i.  fiA.                  ^^H 
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Forop,  ^«b«r|iv«  (of  evidence),  hf 

what    drcumstancet   incrcmed, 

i.  61. 

I     I         diminithed,  i.  C4. 
Forgerer,    dialogue   of   legialator 

with,  ii.  699. 

,  the  operative  and  the  dr. 

culating,  i.  307,  note. 
Forgery,  different  kinds  of,  i.  146, 

307  note,  379. 

,  MJfc^anailpatiTe,  iil.  4. 

of  name  to   manufactured 

artide,  iL  664. 

,  injuries  resulting  from,  ii. 
695. 

,  punishment  raqointe  for,  ii. 

696. 
~^~^  of  real  evidence,  iii.  49 — 61. . 
■       fabricative,  iii.  51. 

,  history  of  Joseph,  an  exem. 
pltfication  of,  iii.  52. 
•^-.  exculpative,  iii.  54. 

.  iaculpative  in  sport,  iiu  66. 
•^—  of  real,  should  be  put  on  the 
same  footing  as  that  of  written 
evidence,  iii.  59. 
...         in    printing    ought    to    be 

punished,  iii.  474. 
Formalities   of  preappointed  evi- 
dence, ii.  448--463. 
— .^,  in  use  in  case  of  contracts, 
ii.  459-:466. 

,  enforcement  of,  in  ease  of 
contracts,  ii.  467 — 493. 

—  ,  means  of  ensuring  the  noto> 
riety  of,  ii.  481 — 487. 

-i— — ,  non-observanoe  of,  oonsider. 
ad  as  evidenoe  ai  spwiousaess, 
ii.  489. 

,  not  probative,  bst  fro- 

babilictng    of   spnriensness,   n. 
489. 

,  whet  pn^ier,  and  in  w^t 

cases,  H.  494--513. 

.,  mischief  produced  by  pe- 
remptory requisition  of,  in  raak- 
ing  wills,  iL  516— .589. 

Forthcomingness,  means  of  se- 
curing it  aseleesly  diversified, 
iv.  374—377. 

Foundlings,  rc^stration  sad  main> 
tenance  of,  ii.  665. 

Fowler's  Exchequer  quoted,  i.  99. 

Fraud  defined,  i.  307  note,  308 
note. 

VOL.  V. 


Fnmi^  the  species  of,  supported  by 

simple  deposition,  i.  379,  380. 
— —  in  forging  wills,  ii.  538. 

,  characteristic    of   different 

sorts  of  makeshift  evidence,  iii. 

463. 
,  whether  concealment  be,  v. 

348. 


O. 

Gentoo  laws,  v.  Halbed. 

Gestation,  duration  of  the  time  of, 
iii.  995. 

Ghosts,  Ck)ck  Lane,  iii.  343. 

,  neiver  appear  to  two  persons 
at  once,  iii.  343. 

,  cannot  be  brought  into  court 

for  croes-ezamination,  iii.  566. 

Gilbert,  Baron,  work  of,  on  evi* 
dence,  i.  6. 

,  effrontery  and  imposture  of, 

ii.  630,  631. 

Gold,  transmutation  of  baser  me- 
tals into,  iii.  357* 

,  formerly  considered  a  sove- 
reign remedy  for  disease,  iiu  358i 

Grandier,  Urtiain,  roasted  alive  for 
magic,  iii.  326. 

Grenville  Act,  i.  434. 


H. 

Hale,  Sir  Matthew,  hanged  a  per. 

son  for  witchcraft,  iii.  386. 
Halhed's  Gentoo  laws  quoted,  i. 

236,  415. 
Halifax  on  the  oath  of  cdnmny,  i. 

410. 
Halley,  Dr.,  i.  13?. 
Handwriting  proved  by  similvtode 

of  hands,  iii.  596,  599. 
Harrison's  Practice  of  the  Court 

of  Chancery  quoted,  i.  98. 
Hastings,  Warren,  trial  of,  u  146« 

435. 
Hearing,  the  sense  of,  bow  liable 

to  deception,  i.  162. 

before  a  justice,  ii.  369. 

reciprocal,  ii.  310. 

Heineccius  quoted,  i.  94,  340. 
Helps  to  recollection,   ii.  321  — 

238. 
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HinilosUin,  the  law  of,  on  perjury, 

Improbability  and  impowihnity,iu. 

i.  415. 

258—392. 

Hi»tory,    CliristiHn,    founded    on 
transmitt«d   evidence,    iii.  532, 

of  the  facts,  but  of  our  |>ersua. 

633,  note. 

sion,  iii.  258 — 2G7. 

Ifiibart  oil  perjuries    in   »piritoal 
courts,  i.  387,  388,  note. 

to  the  establishe<l  counte  <if  na- 

Holidays, remarka  on,  iv.  158. 

ture,  iii.  279 — 282, 

Homicide,  when  perjury  is  punished 

y  in  matliematics  and  oommon 

as,  i.  343,  34(1,  34ti. 

life,  drlined  and  diKtinguished, 

,  signs  of,  iii.  21). 

i.  13«,  137  note,  138,  2oK 

Humanity,  fulschotxls  of,  i.  220. 

of  a  fact,  little  more  than  tes-     ^^H 

,  oatlii  of,  i.  373,    303,    MR 

timony  agaiitst  testimony,   iii.      ^^H 

note,  392. 

^V 

,  want  of  among  kvryers  uid 

of  a  fact,  on  what  it  depends,           V 

judge*,  i.  372,  373. 

iiL  307—320.                                           ■ 

,  force  of,  M  « tutelary  motive. 

-■         purely  relative,  iii.  300.                       H 

iii.  390. 

,  u  particular  species  nf  coun-            ^ 

^^m           Hume,  David,  quoted  and  referred 

ter-evidence,  iii.  XM — 343.                ^^H 

^H              to,  i.  1 1.5,  125  note,  I?!'. 

.IS  it  regards    psycholugical      ^^^| 

^^"          Hunhftud,    wiietiiiT    liis    evidence 

facts,  iii.  37!>— .^84.    '                       ^^M 

■                    nhould    lie    adinitteti    ref^ardiiig 

Improbity,  impropriety  of  exdu.            ^M 

m                   his  wife,  v.  327     '«»• 

sion  on  the  grtmnd  of,  v,  78 —             H 

^^^L 

124.                                                              ■ 

,  considered  as  a  cause  of  on-             H 

trustworthiness  of  testimunv,  v.            H 

rt03— 714.                                         ■ 

I,  the  pronoun,  u  spur  to  ntten. 

Impunity  in  lying,  how  caused,  L            H 

tion,  ii.  ISd. 

217.                                                       ■ 

Ideas,  innate,  i.  128. 

loL-apncity  for  contract,  bow  de-      ^^B 

tectcd,  ii.  d02.                                      ^^H 

Identity,  e«tabliMhed  by  confron- 

Indictment  for  assault,  ii.  21)3.            ^^^| 

latiun,  ii.  413. 

for   felonious  offencM,    ir.      ^^H 

Ignorance,  false  allegation  of  in  a 

■ 

witness,  i.  140. 

Indistinctness,    reaouroe    of  era-            ■ 

Imagination  of  a  witness,  hovr  it 

sinii,  ii.  147-                                             H 

catues    incorrect    testimony,    i. 

Infamy,  vide  Caivmnff.                               H 

176,177. 

,  deuunciatioQ  of,  in  an  oath,            H 

i.  405.                                                         ■ 

nary  work  of,  i.  181. 

,  vide  Shame.                                        1 

Imbecility,  mental,  impropriety  of 

Infancy,   soraetiniea  neoeasary  to             1 

excluding  evidence  on  the  ground 

draw  a  hue  at  a  venture  between     ^^^| 

of.  V.  14fl— 104. 

it  and  maturity,  v.  147.                   ^^^| 

146. 

lity  tliat  excludes  evidonoe  in           V 

. .-,  modiAcations  of,  v.  147. 

England,  v.  148.                                      ■ 

contingent  effect  of  superannua- 

sion of  evidence,  r.  Nfl.                           H 

tion,  v.  147. 

Infant  must  take  an  iiaih,  ur  evi-            H 

,  (in  a  witness)  hew  it  dimi- 

dence rejected,  v.  149.                                 1 

nishes  the  force  of  testimony,  i. 

must  appear  to  have  a  kno«r>            ■ 

66. 

ledge  of  the  nature  of  au  oath,             H 

Impartiality  of  oflkial   evidence. 

r.  150.                                                        M 

ii.  m^. 

Infanticide,  signs  of,  iii.  29.                 ^^^| 

ImpritonmeDtfordebt,  ir.396  note. 

Inference,  vide  Judgment,                  ^^H 
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Information,  diacreditlve,  li.  60— 
79. 

,  pror<»<lMre  by,  ii.  205. 

Injury,  iniliction  of  personal,  ii.  09. 
Inoffirtusity,  ii.  .WC. 
IiKpiisitton,  ii.  382. 
,  a  murt  of  inquiry,  v.  242. 

j)rotf?«liire  of,  unpopular,  v. 

241,  24S. 

Insanity,  nature  of,  i.  165. 

•^—  prevents  any  »tste  of  mind 

from  being;  considered  certain, 

iii.  2.'i,  383. 
. ,  no  proof  of  unfitneiis  to  de- 
liver evidence,  v,  14H. 
rnstrurtiou!;  in  regard  to  evidence, 

ii.  647. 
ItiBtrumenta  of  oontraet,  vide  Con- 

tract. 

of  publicity,  I.  515. 

. — —  of  prjvary,  J.  ,')21. 
Insurrection,  \V»t  Tyler's,  i.  5f!5. 
Intention,  facte  intirmative  of,  iii. 

72—74. 
Interest  and  motive  distinguished, 

i.  186—188. 

,  vindictive,  i.  1R7,  note. 
^—  (in  B  witness),  how  it  «li> 

minishea  the  forte  of  testimony, 

i.  Cfi. 
— — ,  dexter  and  sinister,  i.  188. 
,  )>ecuniary,  i.  189. 

in  genemi,   considered  an   a 

ground  of  untru»tworthine*»  of 
teMimony,  v.  fr28 — fi4:). 

,  kinds  of,  atrting  on  the  mind 
B8  tutelary  sanctions,  v.  (>3o. 

,  pernniary,  considered  as  a 
ground  of  untrtistworthiness,  r. 
660^650. 

,  derived  from  social  con- 
nexions in  general,  v,  067 — W>5. 

,  derived    from    sexual   con- 

Tiexions,  v.  666— £841. 

,  derived  from  situAtton  with 
respect  to  the  suit,  v.  681 — 692. 

,  particular  and  general,  op« 
position  between,  i.  214. 

,  how  it  influences  men's  acts, 
iv,  468. 
— — ,  not  a  proper  ground  of  ex- 
ciusion  of  evidence,  v.  34 — 77- 

.i ,  sJuiRter.  t«nn  unknown  to 

l.-iw\Tr?i,  V.  37. 
,  dexter,  v.  37. 


Interest,  pecuniary,  Mbsurdity  of 

eicluKion  on  the  ground  of, 

47— &9. 
--     ,  ^-itness  turned  out  of 

for  supposing  himself  to   ha 

an,  V.  67- 

—  —  agninst  interest,  v.  62. 
,  contingent,  v.  (Kl. 

present,  no  ground  for  exclu. 

aion,  on  account  of  absence 
interest  in  time  past,  v.  70. 

,  truth  expected  in  spite 

on  the  voire  dire,  v.  71- 

—  .  combined  with  criminalil 
no  ground  of  exclusion  in  Ei 
lish  law,  r.  ](Hh 

a  just  gnmnd  of  suspidc 

V.  1«6. 

-- — ,  obscurity  of  the  term,  v.  44S 
Inierrogntedness    In    eddence,    1. 

275,  277,  278. 
Interrogation,  uses  of,  us  applied 

to  the  extraction  of  testimony, 

L  446, 
confounded  with  torture,  v. 

24U. 
aa  an  instrument  for  supply. 

ing  the  deficiency  of  real  evi 

dcnce,  Iii,  46,  49. 

,  spontaneous  self-innilpatil 

considered  as  aifording  eviden 

of  delinqueniy,  iii.  100 — I.'IO. 

—  ..a  criterion  of  confession,  Hi. 
106. 

,  an  a  means  of  extracting  1 

disserving  evidence,  iii.  1.16,  1] 

note. 
,  difference  in  effect  betwe 

judiciBl   and  extra>judicial, 

137—148. 

,  disadvantage  of  extra.ji 

rial,  iii.  148. 

,  advantage  of  judicial,  iii.  1] 

,  oral,  ii.  I— J2,  140. 

—  ^ — ,  epistolary,  ii.  6. 

,  suggestive,  ii.  34—38.         _ 

'- ,  reaKins  against  the  prohio 

bition  of,  ii.  34. 
I   ,  discreditive,  ii.  59 — 79* 
-,  absurdity  of  rules  relating 


to,  ii.  78. 
— ,  modes  of,  compared,  ii.  14C 

157. 
— ,   oral,    per   partes,   public 

coram  judire,  ii.  140. 
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^^H         luterrog&tion,  oral,   par  judieem 

Invention,  mendacious,  ii.  2H.                 ■ 

^^V              sine  pnrtibus,  srcrrtti,  ii.  140. 

Irrelevancy,  a  ground  of  exclucton      ^^^| 

of  evidence,  iv.  571^^85.  ^^H 
iMue,  directing  of  an,  i.  586.              ^^H 

puliliui>,  ii.  1-10. 

yfiT  \\n\'tv^^  ik  TtortiVMi) drc 

^^H 

KM,  ii.  110. 

^^^H 

«  epiat(i1ary.»  ii-  140. 

^V 

.  disa<lvantaye  iifepiBtolftry,iL 

B 

143. 

Jar^ton,  climate  of  Scotland  imfa.     ^^H 

vourable  to,  iv.  449.                           ^^^| 

tiiictneas,  ii.  148. 

Jargonixation,  iv.  287 — 290.               ^^H 

,  epistolRfy,  in  what  cases  a)>> 

,  nhapea  in  which  it  appears,     ^^H 

plicable,  ii.  loR — 18fi. 

iv.  2»8.                                                          ■ 

, ,  reasaiks   for   empluying  the 

— ^,  effect  of,  on  the  people.,  i».           1 

epi&lolary   mode    of,    iu    158— 

2au.                                             ■ 

IW. 

,  in  refard  to  lef^islaturei,  »».     ^^H 

^H 

,  lues  of,  to  lawyera,  imwigjrt    ^^H 

ItiriacMl,  ii.  Utct. 

themselves,  iv.  294.                           ^^H 

,  epitilolary   thoald  not  pre> 

John   the    Painter,  case  of,   ili.           I 

chide  subsequent  oral,  ii.  177— 

111,  note.                                            ^^M 

181. 

Joseph,  history  of,  iii.  52.                   ^^H 

— — >  incougrnitie*  of  Eng-lish  law 

Jousse,  AI.  quoted,  i.  95.                      ^^H 

^^K             in  regard  to  ei>istoIarv,  ii.  181 — 

Judge  sliould  have  jiower  to  call 

^V             1^' 

for  deponent's  notes,  ii.  Itt. 

best  advnnUgre,  ii.  187,  230. 

17. 

.^ .  tcripturai,  of  defendnni,  ii. 

— — ,  power  to  appoint  a  day  for 

Itili. 

re-«xami nation,  ii.  17> 

,  liow  cmidurted  in  tlt«  equity 

— ^ — .  may  correct  deponent*4  mil- 

court,  ii.  210. 

take,  ii.  53. 

. ,  pnxiigiouB  adraiitagtt  of  oral, 

,  English,  ia  what  his  inttfcat 

ii.  225. 

ouuiisu,  ii.  59. 

,   oral,   only  remedy  aipunst 

,  duty  of,  towards  an  honest 

tnendarimis  invention,  ii.  231. 

^ritneiii^  ii.  85.                                   ^m 

ii.  243. 

U.90.                                                 ^H 

by  A  notary,  iL  601 — 503. 

■  -  ,  mipoordiiiate,  it.  Ml                ^^H 

lotorrc^Htor,  adverve,  denuaaoiir 

— ,  uniting  the  oAoe  vith  tluu   ^^H 

H             of,  ii.  80—88. 

of  scribe,  ii.  104.                               ^^H 

^^             to,  ii.  80. 

W               ,  detcription  of,  ii.  4 1 7- 

ing  and  deddiu,  iu  l&l.  ^V 
^^^^seduetiTeiBfluemjeeoCigQanU         ■ 

I                 Interrogatories,    exnmination   on. 

ed  against,  U.  MO.                           ^M 

I                     ^'  ^' 

to,  iL  446.                                        ^^1 

I                     tenre,  ii.  ft?. 

aec««sary  to   praseat   wiilaaga    ^^H 

1                 Interrn^tory  in  bill,  ii.  MO. 

before  hhn,  L  3L                              ^V 

..^(wght  to  be  armed  witli  power          ■ 

^^              L202. 

to  produce  it,  i.  33.                               H 

^^B        —    ,  Jmi  praowt  tbiB  mawry. 

^V 

ful,  not  fully  persuaded,  ari tan*,          | 

L84.                                                 ^H 

^                    roory,  ii.  3. 

^^^tfl^^^^^^H 
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^^V             extraneoQs  evidence,  rnliie  ofde- 

Judges,  object  and   character  of 

^^1               ciHions  groiiudtKl  on,  i.  250 — 263. 

such  Instructions  to,  v.  623 — 

^^H           Jndgi^,    not    to  protect  a  ^-itucss 

627. 

^^1                against   a  cross-examination,   i. 

Judgment,  vide  PerotpUoft. 

^H 

. ,  how  far  in  the  power  of  the 

^^H           ^^—,  his  power  of  com>ctingwrong 

will,  iii.  360. 

^^H               vivk  voce  tefttiinnity,  i.  174. 

,  cau<^>8  of  error  in,  i.   1<M, 

^^H           JudgvK   regitrd  with   com-pliuxntj 

308,  300. 

^^H               the  nbstxrditteji  of  Etiglish  law. 

by  default,  ii.  279,  300. 

^H               ii.  18a. 

for  debt  entered  up,  ii.  340. 

^^H           r^   ,,  BOrt  of  benefit  they  derive 

Judicature,  what  it  consists  in,  i. 

^^H                from  jiid^ng  well.,  ii.  217. 

25w 

^^H           . nittin^  Itv  themsolves  reoeire 

,  English^  favours  publicity, 

^^1                none   but   tbe   worst   evidence, 

1.585. 

^H                ii.  343. 

^H                    deeJare  their  belief  in  false- 

of  justice,  iv.  13 — ^20. 

^H               hoods,  ii.  6<)3. 

^^M           . ,  neglect  of,  in  regard  to  offi- 

design,  iv.  48 — 54. 

^^1               cial  evidence,  ii.  6*28—633. 

^^H            .          punish  for  non-production  of 

the  vices  introduce*!  by  the  fee- 

^^H               evidence  which  they  are  prede* 

gathering  s>'stOTa  iuio  technical. 

^^H                termined  not  to  accept,  ii.  629. 

iv.  63—97.' 

^^H                   ■ ,  eflfrontery  and  imposture  of, 

.     ,  devices  employed  under  the 

^H                ii.  630. 

fee-gathering    system    for  prO' 

^^H            »       ,  etnphty  unsuitable  kinds  of 

moting  its  ends  at  the  expense 

^^^1                 evidence,  iii.  401. 

of  justice,  iv.  98 — 102. 

^^H            (divers)  differeiitlypermiaded, 

^H              an. 

Juries  starved  into  unanimity,  and        1 

^^M          ,  their  interest  tn  Crimea,  See. 

induced  to  declare  falsehood,  i. 

^H                 i.  2lfi— .2I!K 

239,  240,  246. 

^^H           — >-,  the  Inw  of  evidence  alwn. 

Jiiry,  design  of,  laudable,  ii.  313. 

^^1                 drmed  to,  and  corrupted  by,  i .  22d, 

,    grand,    mode    of    inquiry 

^^H            . ,  their  doctrine  on  liliel.  i.  2S8. 

amongiit^  i.  590. 

^^H          -  ——^  proper  ol>ject  of,  i.  2(12. 

,  in<iuiry  before,  ii.  312. 

^^H                    ,  influence  of  sinister  interest 

^H               on,  i.  2G9,  270. 

312. 

^^B ,theirconteinptofoBths,i.SAl. 

,  trial  Hy,  iv.  11. 

^^H            — ,    reputation    of,   secured  by 

^^H                publicity,  i.  624. 

V,  297. 

^^^^^H      —     .  connected  with  the  admlnis- 

Jurisdictions,  entanglement  of,  iv. 

^^^^B         (ration^  i.  HTZ. 

315—373. 

^^^^H     .         frustrate  the  laws,  i.  fi09,  note. 

^^V           ■.  ■      must  decide   whether  notes 

vient  to  jnstice,  iv.  316 — 323. 

^^m              may  be  consulted,  ii.  14. 

Jurisprudence,    English,    disposi- 

^^H                  ,  their  sinister  intemt  allied 

tions  of,  on  evidence,  i.  2 — 38. 

^H               tv.  21—31. 

' ,  no  innoxious  mistakes  in,  iii. 

^^H            .. — ^  their  contempt  for  the  legis- 

660. 

^^M                lature,  iv.  3!)S — 410. 

,  English,  its  gwography,  iv. 

149. 

«  and  Scotch  compared,  v. 

^^1                gialator  to,  r .  6 1 4 — 6 1 9. 

45. 

Jurists,  errors  of,  in  regard  to  dr. 

^^H               under  the  nrinring  system,  t. 

camstantfal  evMenoe,  iii.  331— 

^H             619— «2a 

237. 
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Justice,  the  frequent  violatioiu  of, 

why  not  productive   of  a  legal 

reform,  i.  10. 
■--       ,  direct  aud  coDateral  ends  of, 

L»4. 
,  attainment  of  the  ends  of, 

liow,  i.  35. 

impeded   by  oaths,  i.  370, 

390,  3»2. 

,  ends  of,  sacritired,  ii.  2R9. 

'- ,  apparent,  of  more  value  to 

the  public  than  real,  iii.  521. 

,  Scotch,  iv.  87 — m*. 

— — ,  alKtliiion  of  taxes  on,  recom- 
,    mended,  iv.  624. 

,  lore  of,  not  an  original  prin. 
ciple  of  hiinian  nature,  v.  (KiJ). 

—  of  the  peace,  well  adapted  to 
regiiiter  legally  operative  factit, 
ii.  GZO. 

,  function*  of,  ii.  640, 

note. 
Justiciability,  avoidance  of,  iii.  IJO 

—181. 


kbotir,  aversion  to,  an  Incentive 

to  veracity,  i.  206. 
,  avcrBiun  to,  adverse  to  the 

completeness    of  testimony,    i. 

2na 
liii]iUmark,  removal  of,  iii.  57. 
,  a  distinct  crime  lA  vari- 
ous codes,  ill.  50. 
longuage,  ordinary,  for  express. 

iiig  degrecfl  of  perniasion,  its  de> 

ficiency,  i.  90. 
Latency,  iii.  17 1,  170. 
I^titancy,  iii.  172. 
Law,  force  of  its  sanction  for  cor. 

rect  testimony.     Vide  Sanction 

ieffat. 

,  judge-made,  ii.  28. 

,  unwritten,  composed  of  jar. 

gon,  ii.  76. 
' ,  no  recordation  at  common, 

ii.  109. 
---    ,  equity  compared  to,  it  S45, 

346. 
-     ,  contractual,  ii.  442,  note. 
— —  requiring  a  man  to  do  what 

is  not  iu  his  power  is  tyraouical, 

iL474. 


Law,  ex  post  facto,  iui^foiUKU, 

««. 
,  unpromul^rated,    mu  aet  ti 

tyranny,  ii.  474. 

,  unwritten,  ii-  50&,  noM^ 

,  common,  a  mere  nom  wirityj, 

ii.  497,  585,  fi27. 
,  English,  deiecta  of,  in  regard 

to  punishmeut    for    tesumaaial 

falsehood,  i.  346. 
,   defects  of,   rlaMifiwI,   B. 

289. 

and   equity,   dlstioctioo    b*> 

twecn,  iv.  324 — 328. 

-  -  ,  badness  of,    no    rtmrnou   tar 
excluding  evidence,  T.  1IM>. 

,  statute,  utility  ito  object.  It. 

36. 
,  sultstaotive  and  bnr 

live,  i.  6,  note. 
-J-..,   beneficial    and    pemida 

part  of,  iv.  217- 
— ^,  books  of,  the  matter  in 

relating  to  evidence^  i.  3^ 
- — ^,  common,  no  recordation  isi, 

ii.  109. 

,  origin  of,  iv.  0. 
,  defects  of  the  cxistii^  «y». 

terns  of,  and  the  cauaes,  L  S4.      '^ 
^     ,  divers  brandies  ot,  iL  900. 
,  EngU&h,  defects  a£,   in 

gard  to  testimuuial  faladsood, 

346. 

-,  of  notation  and  i 


under,  ii.  107—112. 

incongruities  of,  in 


to  the  appUoation  of  epu 
interrogatiou,  ii.  181— Ifift. 
,  absurdities    of,  how 


garded  bv  judges,  ii.  1B3>. 

,   allows  deposiiiou    {n  tht 
third  person,  ii.  190 — ^09» 

disregard  of,  ft^ir  onU,  aa ) 


check  on  scriptural  l4eat<ixMM»rr^ 
ii.  210. 

^  does  not  grant  opportMiiitj 


for  recollection  bat  on 
grounds,  ii.  249. 

abuse  of  spontaneous  i 


timon^  iu,  ii.  276 — 286. 

,  incongruities  of,  m  j 
to  extraction  of  teMiaaaay'  iL 
287. 

^  renden  falsehood  oli£jg&. 


tory,  iii.  130,  note. 
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^        Law^  English,  in  regard  to  make* 

Lawyers    whether    they   ihouU^H 

^H             shift  evidence,  iii.  558. 

be  permitted  to  give  CfidMiet^H 

against   their  clients,   v.  TKA—i 
325. 

^B             to  admission  of  transcripts,  iii. 

^m         ^^"' 

,  opposition  of  their  interest^l 

to  legal  reform,  i.  13.                   ^^| 
,  English,  their  ignorance  o'^^^ 

^H             tiou  of  vritteu  evidence,  iii.  C35 

■             _a58. 

motives,  i.  14«,  147.                          ^ 

^1 ,  in  regard  to  registration 

^H             of  genealogical  facts,  ii.  650 — 

kinds,  i.  216,  217,  a28. 

H             ^'*' 

,  their  surplusage,  ii.  200. 

have  sliut   the  door  against^^ 

the  best  kind  of  evidence,  iii^H 

^H             of,  a  device  of  Judge  and  Co. 

■              iv.  3Ji&— 3U4. 

80.                                                 ^ 

Legerdemain,  iii.  354.                            ' 

^H             H!>1,  note. 

Legislation,  causes  of  itnperfeottoa 

in  Enj^liah,  i.  11.                          v^H 
,  indirect  instances  of,  iii.  G7^^H 

^H             code  of,  iv.  25!). 

Legislator,  duties  of,  in  relation  t^^| 
evidence,  how  neglected,  i.  3ll^| 

H              to,  iv.  420—427. 

^^H                         iiicon^iBteuciefi  of   in  re 

33,  224,  225.                             i^H 

^H               giird  to  perjury,  v.  QO—JWJ. 

,  ought  to  arm  a  judge  witl^^^ 

^H         _ ,  inconsistencies  of,  in  re- 

power  for  the  production  of  evia^H 

^H             gard  to  self  disserving  evidence. 

dence,  i.  07*                                  ^H 

■             V.  384—399. 

fides  and  detect  tntiitt  fides,  i.  2fi5^^^| 

^M             witnesses,  v.  481 — 500. 

» — -,how  todistininiish  recollected^H 

^^M                  ,  Roman,  errors  of,  i.  581. 

from  unpremeditated  evideuco^^H 

i.  274. 
. ,  what  kind  of  patushment  he 

^H             ex  acripto,  ii.  196. 

^^^H                        intt^Ticrnji tv  ^^f    in  r^flD^ct 

might  to  provide  fur  testimonial 

^H             of  recolement,  ii.  240. 

falsehood,  i.  321,322. 

^^H                       incf^TiL^niitit^f^  of  in  rcffp^rt 

. — — ,  im|>(>rCance  of  attention   la^^ 
stage  eifcct  on  his  part,  i.  404.  ^^| 

^H             to  extraction  uf  evidence,  ii.  404 

H             —412. 

,   uses   of  registration  to,   iJ^M 

439. 

^H              known  in,  ii.  404. 

,  neglect  of  the,  in  respect  of 

^H ,   (Y)ufroutau'on  under,    ii. 

official  evidence,  ii.  G28~i>:a.    ^H 

■              413 — 124. 

^H         Laws  need  pre-appointe<l  evidence. 

in  regard  to  circumstantial  evi^H 

H            ii-^0. 

dence,  iii.  1.                                 '^H 

^H                 ,  use  of,  to  give  birtb  to  rights, 

H             ii-^-ii- 

to,  ii.  447.                                      ^H 

Letters,  no  transcripts    taken   o^H^ 

^B              applied  to,  ii.  580—58!). 

the  majority  of,  iii.  607-               ^^ 

^H         ,  inadequate  provision  of,  re- 

,  alterations    in,   distinguish 

^H             garding  nntnes^es,  iii.  425. 

original  from  transcript,  iii.5lO.^^ 

^H          Lawyers,    tlieir    contrivimcei    to 

,   admission   of.  as  evidence^j^H 

^H              make  Iiumiioss,  iv.  449,  note. 

without  opportunity  for  explana.^^ 

tion,  oeiutured,  iii.  561. 

^H             the  human  mind,  v.  3ti. 

Lettresde  Cadiet,  i.  564,555,  note. 

Liliel,  deiiiiition  nf  a,  i.  228,  229. 

^1            by,  r.  98. 

Liberty  of iotenogation  ex  adverso. 

^V         . ,  accorapL'ces  in  perjury,  V.  108. 

ii.  80. 

Lies,  judicial  procedure  composed 

H            devised  by,  v.  16d^l  91. 

of.  i.  217,218.                             ^y 
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^^^^M          Lies^  Interest  of  judges  and  Ia«7«n 

Memorv, compared  with  invtiri—. 

^^^^K              in  enaniraging',  i.  21R  and  note. 

i.  202. 

^^^^^^H  Xife,  duration  of,  iii.  204,  295. 

,  prompter  tbaa  insnentiass,  u. 

^^^^^^^H  I/ine^iei  quoltnl,  i.  343- 

2. 

^^^^^^HXdtigBtion,  restnojit  upoa,  ii.  SOO. 

,  sometimes  less  prompt  tkui      ^^ 

^^^^^^H          ,  prevented  by  knowledge  of 

iurenllon.  ii.  3.                                       ^H 

^^^^^^V      the    exiatence    of  preappointed 

—^y  bad,  requires  helps,  ii.  14.           ^M 

^^^^P              evidence,  ii.  634. 

noral  situation.,  ii.  ^.                           ^ 

^^^H                         iii.  62<i. 

Mendacity,  causes  and  nsture  t€. 

^^^H           LunAcy,  effects  of^  i.  lUS. 

i.  156,  204,  a06,  SOS,  31a. 

^^  pemniary  motiv  us,  i.  |«i 

^^^^B 

,  self-proaarring  native  M,  1. 

193. 
,  test  for  nsoertnining  tlk*  (Mm 

^       lilBatrBte,  advocate  for  the  pub- 
^^^L^  Hft,  ii.  isti. 

of  motive  to.  i.  lf>-2. 

^^^^^^^H  Magnetism  (animal),  i.  181. 

,  when  r           "               1  tied  hf 

^^^^^^H  Alala  fides,  Lou'  detected,  ii.  10. 

the  moral                             -.SSHL 

— ^— ,intereNi<>> '.iiitrii^';,  9ui«^|gien|     .^MJI 
Alc.  in  prorantinic-.  ••  814*1^0^         ^H 

^^^H^             mioal  ease,  when  ^'■'Ity'.  <■•  '^*'*- 

^^^^^^^   Malice,  meaning  of,   in    English 

.- ,  interest  of  iii(IcrH«  ,-«ad  lnv^     ^^M 

^^^^^^      lanr,  &c  i.  347.,  348. 

yers  in  promotl                                         ^H 

^^^^^^V  Mankind,  confidence  amon|r,  bwis 

,  leyal  pnni^li.                          - -^    ^^| 

^^^f^ 

3.Tt^  S4«,  394.                             -i^^t 

^^^^^          Marks,  pmprieUry,  ii.  091. 

. ,  how  converted  £«to  P«<$M>^^^^I 

^^^^^^_   Marriaj^,  uses  of  registration  as 

i.  313,  » 1 ,  380.                          ^^^M 

^^^^^^H       applied        ii.  655. 

^^^^^^^F  -    —  ceremony,  ramarks  on  the, 

^^^M 

^^V              ii.fiCl. 

^^H          laws  in  Scotland,  v.  160, 161. 

its  impunity,  i.  3S6,  3S7>                        j 

^^^H           Master,  fnnctinns  of  the,  i.  6!)2. 

,  licence  for,  i.  44M.                           ^H 

^^^^H                    ,  office  of,  whether  an  o|>eu 

,  license  for,  graalc4  Co  aw 5       ^H 

^^^^^^H 

witness,  ii.  59.                                      ^H 

^^^^^^B 1'          of  the  Rolls,  whence  so  called, 

^^^^^       ii.  136,  137. 

. — >-,  license  for,  granted  10  pl*m.      ^| 

^^^^H ,  whether  he  ha^  the  power  to 

tiffs,  ii.  336.                                           ■ 

^^^^K^^        sit  de  die  in  diem,  iv.  79. 

^^^^^^K  Mathemntios,  evidence  in,  i.  19. 

purpose  r! 

^^^^^^1       baliility        i.  138. 

~^—,  assurance  m,  nn  irrctititi  ta* 

^^^^^^H  Means,  considered  as  erideaoe  of 

exclusion  of  evidence,  v.  7^ 

^^^^^^H      delinqnencr,        180. 

^^^^^^V  Memoirs,  cusunn  of  wriiiiif.  i.  003. 

pared,  v.lia                                      H 

^^^^^^H  Memorandum  reoeire<l  as  evidences 

— -  licence,  what,  iv.  ST? — MtL        ^M 

^^^^^H 

,  in  what  cnsea  gnaaiaA,  W,      ^H 

^^^^^^^m- in  account  iKwks,  ii.  i42. 

S36.                                                       H 

^^^^^^H 

,  how   f;raBt«d    by    Wfldtj      ^M 

^^^^^^B  Memory,  failure  of  (as  a  caase  of 

conrts.  iv.  240.                                      ^M 

^^^^^^V       incorrect    testimony),    i.    106 ; 
^^^^F              non-reoollection,   i.    I(i6,    107  « 

ir,  249. 

^^^H               false  recollection,   i.    168 ;    in- 

MetnphyslcB.  cause  of  Burked  Ite- 

^^^H                transitive  recollection,  i.  170. 

tred  of,  iii.  386. 

^^^H                  ,  bow  it  may  b«  refrashed,  i. 

Mern',  distinction  betwcao  Jva^ca           ,,, 

^^H 

and,  i.  GOO,  note.                                    ^m 

^^H           ,  vivacity  of,  i.  1011. 

Mexico,   Peru,   and  TIaaeala,  ««.      ^H 

^^^^1           ,  weakness  of,  t.  I7S. 

autples  of  the  deymc  of  ciirUiaa*    ^H 
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•tlon  attiunable  without  .the  V* 
plication  of  writing  to  judica- 
ture, i.  435. 

Midwife,     professional,     raster 
hook  .to  he  kept  hy,  ii.  054. 

Minutes  taken  by  presiding  judge, 
u.  109- 

,  authentication  of,  ii.  11^— 
124. 

■  .  .■  J  deponent  ca^ad  upon  to  au- 

thenticate, ii.  1 17> 
Miracles  of  the  Abb€   Paris,    i. 

234. 
I   I.  ,  ^plication  of  circumstantial 

eridence  to,  Jii.  23. 
-n — ,  sham  in  all  religions,  t.  647, 

note. 
Misdedston     (ultimate),     guard 

against,  i.  353,  266. 

■  ■■1  ,  publicity  a  security  against, 
i.  523. 

.  ■,  the  great  evil  to  be  guarded 

against,  v.  18. 
-- — ,  comparative  mischief  of,  to 

pUdntiff*s  and  defendant's  ^de, 

T.  716—721. 
Misdemeanour,  what,  ii.  308. 

,  procedure  by  indictment  fqr 

a,  ii.  319—323. 
Misinterpretation  of  evidence,  iii. 

114. 
Misprision  of  treason,  v.  305. 
Moral  sense,  impropriety  of  the 

phrase,  i.  121 — 124. 
— —  ties,  extensive  influence  of,  L 

374. 
Motion,  i.  4^,  49. 
-.^.for  a  rule  to  shew  cause,  ii. 

324. 
-—^  business,  iv.  168 — 17.1. 
.         sham,  ,iv.  71« 
'Motive,  definition  and  etymology 

of  the  word,  i.  185,  186. 
,   tutelary  and  seductive,   i. 

197,  note. 
,  pecuniary,  how  its  force  is 

to  be  estimated,  v.  61. 
— ^,  account  given  by  parties  of 

their  own,  I.  146,  I4i3. 
.        by  which  a  witness  is  influ- 
enced, i.  152. 

,  their  effects,  i.  184. 

— -.,  classes  of,  i.  189. 
I   '  ,  no  one  that  may  not  be  a 

cause  of  mendacity,  L  194. 

VOL.  V. 


Motive,  mtuation  in  .reiip«ct  M>j, 
considered  as  affording  evidqtoe 
of  delinquency,  iii.  1^8 — 189. 

,  means  desire  and  the  objects 

of  desire,  iii.  183. 
■     ,  external  and  internal,  ill. 
183. 

,  eases  where  they  are  con- 
sidered as  criminatire  drcum- 
stances,  iii.  188. 

Multiplit^ty  of  witnesses,  impro- 
priety of  exclusion  for  want  of, 
V.  463— 481. 

Mummy  considered  ,b^  the  ^urks 
a  means  of  magic,  ui.  $A7« 

Murder,  criminating  perjury  pu- 
nished as,  by  the  K^kqihi  law,  L 
340,  346,  347. 


N. 

Nature,  meaning  of  the  phraie,  i. 
126,  note. 

,  law  of,  iii.  279,  note. 

,  spurious  laws  of,  iii.  324. 

,  disconformity  to  the  course 

of,  iii.  283—307. 

-1 ,  kiuds  qf,  iii.  283. 

Nebuchadnezzar,hisdr^^,  ii.  475. 

Nwatives  (verbal),  in  Frendh  and 
English,  L  173. 

Newspapers,  might  be  employed  in 
giving  publicity  to  contracts,  ii. 
686. 

Nomenclature,  usefulness  of,  ii. 
206. 

,  ingenuity  necessary  to  frame 
a  good,  ii.  206. 

,  numerical,  ii.,2Q6. 

,  check  to  /(tadied  oonftuion, 

ii.  208. 

,.  ,  used  by  lawyers  in  reference 
to  wills,  unhi^ipy,  ii.  676. 

>.—  of fnglidi  jurisprudence  con- 
founds what  sbonld  be  distin- 
guished, ii.  629. 

Non-notoriety  prevented  by  pre- 
appointed.evidence,  ii.  .464. 

Non-responsion,  ^nd  false  or  eva- 
sive responsion,  considered  as 
affording  evidence  of  delin- 
quency, iii.  81 — 99. 

»  ,  judicial,  what  inferenoas 

warranted  by,  iii.  82. 

3g 
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Non-rcspomion,   must   be   detri- 

Notes,  faculty  of  consulting,  ad«           H 

'      mentiil  to  an  accused  person  who 

vantageouB    to    mala    fidies,   ii.            H 

is  not  ^lilty,  in.  84. 

13.                                                            ■ 

•m. — . —  tantamount  to  atufession, 

,  deprivation  offaniltrof  con*     ^^H 

suiting,  preventa  completeness^     ^^H 

iii.  86. 

,  extra-judicial,  iii.  92. 

^H 

. ,  inference  from,  may  be 

,  in  what  cases  allowable,  mttst     ^^H 

very  weak,  iii.  92. 

be    decided    by   the  judge,    il.            H 

^^H 

rigrht,  iii.  93. 

Nonsense  ethica,  i.  123,  124. 

judge,  ii.  Id.                                       ^^H 

dogmatics,  i.  124. 

-          psycholo^'y,  i.  122. 

verse  party,  ii.  10. 

. pi»t«utics,  L  124. 

.  liberty  of  recurring  to,  not 

Notary,  ii.  49G. 

to  be  reftis«l,  ii.  19. 

—  aho\Jil  always  write  liis  name 

. ,  no  reference  to  judged  iu 

in  some  part  of  the  contract,  ii. 

trial  for  perjury,  ii.  KMJ. 

499. 

Note  of  su»piciun,  a  »nbatitute  for 

nullity,  ii.  48?— 4n3. 

priety  of  the  contract,  ii.  499 — 

Notice,  diicaneries  about,  iv.  183 

fi07. 

—204. 

,  evasion  of,  a  source  of  fees, 

2tist&nc«  may  Iw  rendered  useful. 

>y.  1!K). 

ii.  6(K),  SOI. 

Notices,  sham,  called  warrants,  it. 

,  whether  he  aliould  read  the 

73. 

^^ft               contract  paper,  ii.  A03. 

,  sham,  modificaticnu  of,  iv. 

^^H          . ,  pej-8onj  unabltt  to  engage  one. 

200. 

^^              ii.  60fl. 

Notification,  ii.  4S0. 

1                If  ot&ries,  attornep  only  act  aa,  in 

of  contracts,  prescribed  by 

^^_              England,  ii.  498—507. 

good  faith,  ii.  665.                          ^ 

^^H          -       ,  honorary,  proposed,  ii.  dO&-. 

^H               ^^^ 

Notoriety  of  facts,  i.2o5 — SS8.            ^^H 

^H 

During,  ii.  481 — 4H7.                          ^^^ 

^^M          Notation,  importance  of,  in  eri- 

Nullification,  prindplo  of,  i.  500^  ^^H 

^^m              deni«,  i.  279. 

^^^1 

^^1                     should  be  left  free  to  all,  i. 

^H 

Judge  and  to.  iv,  20i'i — 220. 

^^H           of  tcstirauny,  it.  8Q — 124. 

,  a  constellation  of  injusUcen, 

^^H           .         and  recordation  of  orally  de- 

iv.  208. 

^^H              lirered  testimony,  utes  of,   ii. 

possesses  the  virtne  of  an  ex 

^H              89-93. 

post  facto  law,  ir.  209. 

^^H                  ,  the  conTersioti  of  oral  into 

^^H               minuted  testimony,  ii.  89. 

other's  fault,  iv.  209. 

hands  unknown  to  the  legislator. 

^H              ii.  93—100. 

iv,  210. 

^^H               and  by  whom,  Ii.  100. 

of,  iv.  213,  214.                              ^ 

Nullity,    an    improper   means  of  ^^^| 

^^H          . ,  in  substance,  ii.  101. 

enforcing  formalities,  ii.  467—  ^^^B 

^^^B           ,  under  English  law,  ii.  107— 

480.                                                       M 

^B          112. 

Numbers  in  wills  should  be  writ-          H 

^^H          Votes,  whether  consultable,  ii.  IS 

tea  in  words  rather  than  figures,          H 

^^^H     "^ 

ii,  632.                                           ^M 
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Nomaration,  lort  of  nomeodatore, 
ii.206. 


O. 

Oath,  what,  i.  384. 

,  Jephtliah*8,  i.  232,  362,  395. 

—f —  at  Oxford  University,  in^> 
dent,  1.  942,  244. 
I      violated  when  the  deposition 
is  incomplete,  i.  263,  note. 
,  ceremony  of,  converts  men- 
dacity into  perjury,  i.  313. 

,  exclusion  of  those  who  will 
not  take  one,  i.  316,  31?. 

,when  required  by  the  Roman 
law,  i.  341. 

,  how  to  be  adapted  to  men 
destitute  of  religion,  i.  402. 

,  rules  for  iJhe  wording  and 

administering  of,  i.  404. 

,  character  and  application  of, 
in  the  Roman  law,  i.  407,  408. 

,  description,  on  English  viv& 
voce  examination,  i.  411. 
,  criticism  on,  i.  412. 
,  should  it  be  allowed  to  a  de- 
fendant in  criminal  cases,  i.  417 
—421. 

called  juramentum  ezpui^- 

torium,  iii.  239. 

juramentum  suppletorium, 
ili.  240. 
— ^  of  credence,  by  the  exhibitor 
of  makeshift  evidence,  iil.  546. 

,  infant  must  appear  to  know 
the  nature  of,  v.  150. 

,  practice  of  our  forefathers  in 
regard  to  the  administration  of, 
V.  265. 

,  inefficacy  of,  as  a  security  for 
the  trustworthiness  of  testimony, 
i.  246, 366,  378,  379. 

,  efficacy  of,  i.  376. 

,  not  serviceable  to  justice,  i. 
370,  390—392. 

,  validity  of,  to  what  owing, 
i.  374,  376. 

,  virtually  admitted  to  be  un- 
necessary, L  377- 
— ,  influence  of,  on  judges,  juries, 
and  lawyers,  i.  381. 

,  Blackstone  on,  i.  385—387, 

note. 


Oath  in  a  spiritual  ooort,  i.  385— 
387. 

,  mischievoasness  of,  i.  38ft~ 
396. 

Oaths  encourage  mendacity,  ex. 
dude  quaker  testimony,  and 
impede  penal  justice,  L  387— 
390. 

■  ensnare  men's  consdences,  L 
393. 

,  various  operation  of,  i.  39?' 
,  different  forms  of  patting 
them,  effect  of,  i.  397,  398. 

,  new  forms  and  modes  of  ren- 
dering them  impressive,  by  ap- 
plying the  religioas,  L  399 ;  the 
political,  i.  401 ;  the  moral  sanc- 
tion, i.  402. 

Obligation  and  right,  how  con- 
nected, i.  312. 

Offence,  subject  matter  of,  iii.  31. 
,  fruits  of,  iii.  31. 
,  instruments  of,  iii.  31. 

,  materials  of  the  subject  mat- 
ter of,  iii.  32. 

,  receptades  for  the  materials 

of  the,  iii.  32. 

,  what  are  most  mischievous, 
iii.  387. 

■     ,  how  distinguished  by  law- 
yers, V.  98. 

Offices,  the  reoeptade  and  reposi- 
tory of  evidence,  ii.  617* 

,  needless  creation  of,  iv.  378 
—380. 

,  public,  considered  as  repo- 
sitories and  sources  of  pre-ap- 
pointed  evidence,  it.  590—615. 

,  judidal,  offidal  evidence 
furnished  by,  ii.  616—632. 

.,  for  conservation  of  tran- 
scripts of  contracts,  ii.  664— 
689. 

Opinion,  distinct  from  persuasion, 
i.  90. 

,  attachment  to,  in  proporti(ni 

to  its  absurdity,  iii.  364. 

Opinion,  trade,  iv.  411 — 419. 

Oratory,  l^slative,  in  France,  iL 
376. 

Order,  spedal,  ii.  371,  372. 

Outlaw,  his  head  transformed  into 
a  caput  lupinum,  iv.  202. 

,  King  of  Spain,  made  an,  iv. 

203. 
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H                 Outltnrry,  {H,  I71,  ntJte ;  W.  I7R 

PwUMTBupi  rcmSMw  siipbhc  ^^^^^^^^| 

^1                  ,  proffssof,  iv4  201,  2(12. 

devicea  of,  iv.  428.                         ^^^^| 

^H                 Orid^  Alfttiunorphoses  of,  i.  }^(k 

Peace,  term,  how  tued  by  lawy^ra,      ^H 

^K                 Oxford  (Toicersity,  oatlu  adtotuis. 

ii.  3l!».                                              ^^^M 

^^^             tend  at,  i.  342. 

Penalty  paid  to  f^mntiflr  in  oanrf^^^^H 

r^iMTS,  why,  v.  :{tK2.                          ^^^^H 

Perceptions'  (oi  *ttuti)^    hmm  ''■'I^^^H 

^^^^H 

to  error,  i.  163.                              ^^^^^H 

and  judgment  dHtitagmialk«4^^^^| 

^                 Paley,  Dr.,  on  non-crimlnal  felse- 

i.  IG2,  l(i3,  note,  SOS.               ^^^^| 

^m                    hoods,  i.  233,  not«. 

Perjury,   couvicicdL,    an    tnBy««|«^^^^H 

^H                 Paptir,  different  kinds  nf,  ouf^ht  to 

gTuu'nd  of  estckuioa  ot  iiihlaii«J^^^B 

^H                     !►«  used  for  different  c<»ntract5, 

v.  78— flS.                                   ^^^^1 

H                     ii.  482. 

,  a  raodiAntioa  of  itapnMvf^^^^^ 

^H                 Paragraphs   should  be  khort  and 

]^^H 

^H                      namber^d,  ii.  203. 

^H                Paris,  alleged  miracles  in,  i.  234. 

for  rejectioa,  v.  HO.                                ^H 

^^L                 Party,   impropriety   of    exchiding 

,  degrees  of,  auxMANak,  -r,  Sl.^^^^| 

^^^^B              tescimouy  of  one,  for  or  aj^inst 

,  a  sin^  act  ttf,  pttov«a  koii^^^^l 

^^^H             another  on   the   same   «ide,   v. 

^^^H 

^^^ 

He  »  maim  ••  ^^^H 

^B               ,  i  n  t«rrogated  in  Miiity  courts, 

mAii*N                    V.  9%m               ^^^^^1 

■                 ii.  idd. 

,  in<           '     les   of    SaigiMii^^^H 

^H                        ,  (one  uonoemed),  onght  to 
^M                   be  aUowed  as  a  witneaa,  i.  367, 

law  in  regard  to,  v.  8t— 07.                 ^H 

,  d(je8  not  excluAr>a«lf-njgM«U  ^^^| 

■ 

ing  aifldavit  evidaioe^  w.  9k.       |^^^H 

^B                Partie*,  meeting  of,  in  the  outset, 

,  whethar  fnniah«|ile  i»  fct^^^^H 

■                    iv.  610. 

mer  time*,  v.  365k                        ^^^^B 

^M               ,  impropriety  of  exdifding  the 

^1                    testimony  of,  v.  SSOi—SOS. 

14«,  26d,  SOti,  313.  314,  3t4i»,               ^1 

^H                ,  invisible  to  judfe*  io  Ottdan 

.■  ■  -s  proMeutinns  for,  L   I47«                   ^H 

^M                   court,  H.  10. 

-. — ,  to  escape  transporoMiaB,  L        ^H 

^H ,  examination  of,  proper,  lii. 

224.                                                    ^^^1 

H 

^^^^1                                                                                                                        »>.fl.a*4  A_i*.  .1     m.^  ^u.—  ~     »1*    —1"   ^A^  —     _ 

dty  into,  i.  313.                              ^^M 

^^^m                                           ^  1^^  *  *'*^'  *-^*  lUcoLtlb  UI  cUCmUx 

^1                    truth,  ili.  82. 

^H               ,  whttt  they  should  be  called 

— -^  homicide  by  meam  of,  i.  MX         ^H 

^1                      on  to  do,  rr.  I'lA. 

— ~,  when  punished  ns  mwilei  try         ^| 

^H ,    use   of   their  exelusion   to 

the  Roman  lanr,  i.  549,  1141.          ^^^^| 

^1                      Jiidf^  and  Co.  iv.  123—128. 

< ,  exculpative^  L  MQu                   _^^^H 

^H                PartiaHty  of  witneftses,  ii.  4<i. 

. ,  punishment  of,  by  V^VariS^^^^I 

^H                  ~,  how  prtMlnced,  i.  30. 

law,  i,  343.                               ^^^^^^B 

^H                  Patents,  iii.  I7,  2?. 

_ =,  friminaciv«,  mm— .ity  nb«»        ^H 

^M                PRrt«o\ilnriiv  o(  evidence,  i.  27<1, 

ii.  24!>.                                                       ^M 

^1                      2(V',,  '2iM\44t}. 

excite*  j(d(in{(  and  nKaia«w       "^H 

^H                 Partnership  of  judge*  and  ^atry«^9 

the  beiick,  ii  285.                                  ^M 

^H                    depraves    the    fucultics   of  the 

Permanencv  of  tbe  ngf»  cf  ftrU  ^H 
deare,  i.  27<;,  :?77,  2M,  Ol.               ^H 

^H                    people,  iv.  31 — ,%. 

^H                ^—  of  judges  and  lawyers,  its 

of  testimony,  iw  n^  &  OQk.^^^^1 

^H                     interest  in  the  irratioQality  of 

^^^^1 

^H                     the  law,  iv.  3o — 40. 

Perwnation  (fmttdiftleotY,  aatim^^^H 
and  pmuaftiBem  of,  i.  JV?,  STaT^^^^I 

^1                 ,  limits  to  the  operation  of  its 

^M                    sinister  interest,  iv.  40 — 4«. 

Pemiasion,  rfegreei  of,  iBif«*«misB^^^H 

^B               ' ,  asft  of  excJusion  of  parties  to 

of  a  form  f«r  etpitMififf,  u  7|Mk         ^H 

■                    the,  iv.  123—128. 

^M 

6IKE1AL  ISmtH, 
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Penanion^  MsAle  6f  the  di^p«M 

ofyL75. 

,  remarks  on  the  use  of,  i. 

77. 
i*i,Mi    -,  appKcMioh-  of  this  to  dif. 

ferent  caies  iA  jadiMtare,  1. 81 

— «5. 
.1 — ,  ezisCeMe  or  AoMs^Misteneeof , 

bow  proved,  i.  89,  83. 
irt.i    ,  api^batioti    of  ah   infistte 

scale  to,  i.  IM. 

,  contagiousneei  of,  ii.  89-. 
i      ,  degree  of,  escpretaible'  by  a 

numeneal  ratio,  iii.  220. 
Philipps,  Constantia,  her  ease,  iv. 

80,  note. 
Philosophy,  aatttral,  eridettoe  in, 

i.  m 

Physical  sanction,  its  operatioil  in 
femiMony,  i.  198, 201 — 9.  Vide 
Sanction^  Mid  Btu^^  hm  efj 

Pillory,  puAisbrtail  of,  i.  %4. 

Pisteutics  (nonsense),  \(4«t,  i. 
124. 

,  false  reaeoniag  in, !.'  127. 

Plaintiff,  in  what  cases  his  testi- 
mohy  is  receivable  iaf  Ms  own 
behalf,  V.  369—373. 

,  osOed  proeecator  in  crimiaal 
cases,  V.  359. 

,  in  what  cases  his  testiAony 
is  eomp^abie  ail  the  tAsUmee  ot 
defendant,  v.  373 — S80. 

,  whether  his  testittony  i»  ad- 
missible in  favour  of  a  co-pllun- 
tiff,  T.  4ia 

,  whether  kit  teMimony    k 

compellable  at  the  instance  of  a 
co-plaintiff,  t.  422. 

' may  be  deprived  of  his  rights 

by  an  oath,  i.  380,  381. 

..I  ,  power  of  interirogBftion  prou 
per  to  one,  i.  4581 

■  ■  ,  by  whom  he  ooghl  te  be  in- 
terrogated, i.  459,  402. 

m—  not  liaUe  to  intahrogation  m 
equity,  ii.  211. 

i— J —  compelled  to  ittake  his  lAec- 
tion  between  two*  ^emedief,  ii. 
]fo0. 
...,  Bon-respoA^ion  of,  iB.  88L 

Ple»ofgiu3ty,H.816. 

.,  general,  spedal,  ii.  397> 

PI— »  te  alwteawmi.  hr.  aCft 


Pleidlng,  orlgltf  of,  ii;  SJUff. 

,  a  system  of,  adaAted  fo  the 

endM  of  jiutlce,  iv.  2501 
Pleadings,  ready.fwritlen,  a  StMte 

of  Jndige  and  Co.  iv.  256—286.- 
— —  in  use,  their  modificatibns, 

fv.264. 
^ —  at  common  law,  iv.  264. 
—i-  in  equity  procedare,  iv.  967. 
S  Aa6  ef,  W  Judge  aind  Co.,  iv. 

268. 
.^'-i-,  oei^tsihlly  ih»  pretended  use 

of,  iv.  274. 
— ^  speciitt,  aibolitaen  of,  desir- 
able, iv.  444. 
Pleader,  special,    never  sists  his 

hand  to  a  papei^  free  from  Kei, 

V.  Ml. 
Pleasure,  extensive  impexlr  of,  i. 

18S,  note;  190. 
Plowden  quoted,  i.  1- 
F'eesession  of  an  artide  of  erimf. 

native  real  evidence,  iii.  37— 

45. 
— — ,  actual  and  antecedent,  ^.  38. 
.    •   ,  nAconscfeusnesti  of,  ifi.  38. 
,  clandestine  introduction  of, 

i&.39. 
— ^— ,  forcible  introduction  of,  iii. 

39. 

'  ',  aetad,  Biay  bdlong^  to  xnxnr- 

hers  at  once,  iu.  40. 
>fc— .  of  criminative  wrifttea  evi. 

denee,  iii.  40. 
affords  but  slight  infereAoe, 

iii.  42. 
Fosteriora  priormn,  prit^ra  pokterl- 

orum,  iii.  213L— 218. 
Power,  a  shield  to  every  vice,  i. 

218,  219. 
■,  what  ot^ght  to  be  poeseased 

by  the  judge,  i,  SS56. 
..  -.  ■ ,  love  of,  inherent  fft  the  spe^ 

cies,  ii.  85. 
^— ^-exercised  by  decision,  ii.  IBS'- 
.,  pretence  never  wanting  tOy 

ii.  199. 
Practicability,  prudential  and  pfay. 

sical  distinguished,  i.  438. 
Preparations,  probative  fokvff  of, 

iii.  62. 
•     for  iiiter'uieut,  binSx,  and 

marriage  centootiy,  iO.  01% 
■'  m  the  second  Mder.  iff* 

64. 
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^^^          PreparAtionB  of  the  third,  fourth. 

Procedure,  Roman  system  of«  hot.  ^^H 

^^^B                sic,  order,  iii.  (15. 

tile   to  the  ends  of  justice,  ii.   ^^H 

^^B           .  inflrmatire  circunutanca 

^H 

^^H                applicable  to,  iii.  71. 

,  lummary,  ii.  697*                       ^^H 

^^H           Presence  is  relative  to  the  occasion, 

,  technicaJ,  favourable  to  dU> 

^H 

honest  litigants^  ii.  t>98. 

^^H           Presumptions,  Coke  on,   tii.  23C ; 

,  natural,  mode  of,  iv.  9. 

^^^^H               Qx  vi6u  scriptionis,  iii*  508 ;  ex 

^^H               ficriptis  olim  visis,  iii.  5tid ;  nunc 

accident  in  a  court  of,  iv.  441. 

^^^B              viais,  iii.  599 ;  ex  comparacione 

,  checks   not  inooinpiatibla 

^^H             wriptorum,  iii.  $99;   ex  custo. 

with  the,  iv,  442. 

^^H               dis,  ilL  GOO  ;  ex  tenore,  iii.  001 ; 

^^^1                ex  vian  offidali,  iii.  (iOl. 

Promptitude,  when  the  chance  of 

^^M           Pretiom  affectionis,  iii.  79. 

justice  is  greater  on  account  of, 

^^M            Price,  Dr.,  his  calcoJationi,  i.  136, 

i.  303, 

^^H               note;  137- 

,   unpremeditatedness  of  an- 

^^H          Priest,  Catholic,  erideuce  of,  con> 

swer  depends  on,  ii.  2. 

^^^1               ceming     confessions,    inadmis- 

^- — ,  a  security  against  meudarious 

^H               Bible,  iv.  5«&— 592. 

invention,  ii.  2. 

^ ,  a  natural  acctmipaniment  of 

^^H               pending  mischief,  iv.  691. 

oral  interrogation,  ii.  3. 

^^H           Privacy  in  giving  testimony,!.  280, 

,  degree  of,  to  he  left  lo  the 

^H 

judge,  ij-  3. 

Property,  value  of,   increased   by 

^H 

the  power  of  bequeathiug,   iu 

516. 

^^H                       L  541. 

,  moveable,  no  remedy  for,  iii. 

^^H              in  the  application  of  the  prin- 

2.19. 

Propositions,  self-contntdietory,  iiL 

^H             dpleof,  i.  &6a— 571. 

370. 

^^^H           ^— ,  cases  unmeet  for,  i.  571— 

Prosecutions,  i.  579* 

^H       ^^- 

Proved,  when  a  case  may  be  said 

to  Ite,  i.  93. 

^^H                law  in  respect  of,  i.  581,  to  the 

FsychoIogT,  classification  of  facts 

^^^B 

in,  i.  40. 

^^H           Probabilization  and  dispn>babiUzs> 

Public,  judges  of  judgta,  ii.  92. 

^^m              tion,  iii.  12 — 25. 

Publication,  ex  parte,  i.  005. 

^^H            Procedure,  Romnn,  i.  583. 

of  wUls,  ii.  677-                         ^H 

^^^1                    ,  modes  of,  in  case  of  assault, 

,  secret,  ii.  577-                           ^^^| 

^H               ii.  292—299. 

Publicity,  as  a  security  for  cmTect  ^^H 

^^^1                    ,  English  common  law,  in«on- 

testimony,  i.  275',  51 1— WMi.                ■ 

^H               gmiUes  of,  ii.  SOU— 344. 

^^H bv  iiirormation  in  penal  cue. 

harm,  i.  513.                                    ^^^| 

^^m                ii.  328—333. 

^^H           . ,  how  ct^mmenced,  ii.  S2tL 

capable  of,  L  515.                          ^^H 

^^H            by  jury-trial   in    non-penal 

^^H                case,  ii.  334 — 3;{9. 

i.  518.                                                      « 

^^H           . ,  cause  of  the  diiferences  of, 

,  instrumenu  of,  lutnraJ  mid         1 

^H               11.334. 

factitious,  i.  518.                                      ■ 

^^1           without  jory.triaL,  ii.  330— 

,  uses  of,  as  applied  to  adlec-          1 

^H               344. 

tion  of  evidence,  i.  522 — 537.              1 

— — «  a  check  upon  mmidacity,  L         H 

^^^B           i, ,  ex  mero  officio,  ii.  332. 

522.                                                         M 

^^■^      the  United  State*,  ii.  307. 

rvoordiuioa  oif  erideww,  L  d33-  ^^H 
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Publicity,  security  against  misde- 
dsion,  i.  523. 

,    useful    as    a   security  for 
judge's  reputation,  i.  524. 
>~—  renders  the  temple  of  justice 

a  school  of  morality,  i.  525. 
-.        causes  reasons  to  be  given 
from  the  bench,  i.  529. 

,  appeal  not  a  sufficient  check 
without,  i.  535. 

,  unattended  with  expense,  i. 
535. 

,  necessary  for  the  purpose  of 
appeal,  i.  536. 

,  exceptions  to  the  principle  of, 
i.  537—568. 
-      ,  unlimited,  would  be  attended 
with  inconrenience,  i.  538. 

,  errors  of  Roman  and  English 
law  in  respect  of,  i.  581,  to  the 
end. 
.  established  in    England,   i. 

585. 

,  a  remedy  against  browbeat- 
ing, ii.  87. 

,  the  grand  panacea,  ii.  1 15. 
,  judicial,  avoided  when  pos- 
sible, iv.  75. 
Punishment,  legal,  as  a  security 
for  the  production  of  complete 
and  correct  testimony,   i.  198, 
199,  223,  224,  277,  305,  364. 
■         for  mendacity,  i.  314. 

,  rules  for  the  application  of, 
to  testimonial  falsehood,  i.  318. 
;        ,  capital,  why  uiJGt  for  use, 
iii.  36,  note. 

,  mis<seated,  in  alienam  per. 

sonam,  v.  87. 
■I   .    ,  capital,  why  so  frequent,  v. 
236. 

Q. 

Quakers  do  not  abuse  the  religious 
sanction  for  truth,  i.  241,  316; 
nor  use  an  oath,  i.  390. 

,  the  most  veracious  of  man- 
kind, V.  137. 

,  inconsistency  of  excluding 
their  evidence  in  criminal  cases, 
T.  138. 

<2uality  of  testimony,  i.  59. 

. of  punishment  for  false  testi- 
mony, i.  324. 


Quantity  (of  testimony),  i.  59. 

of  punishment  for  degrees  of 

mendacity,  not  proportioned  to 
the  guilt,  i.  315,  324. 

Questions,  absurdity  of  brining 
together  a  multitude  of,  ii.  4. 

,  attention  divided  in  answer- 
ing two,  ii.  4. 

,  many  at  once,  furnish  men- 
dacity-serving information,  ii.  6. 

arising  out  of  the  answers, 

ii.  5. 

,  leading,  ii.  34. 

,  suggestive,  prohibited  by  the 
Roman  school,  ii.  55. 


R. 


Reasons  of  decision,  drawn  forth 

by  publicity,  i.  528,  529. 
-^— —  should  be  given  from  the 

bench,  i.  530. 
Recognition,  ii.  460,  462 — 464. 
Reo^nizance,  nature  and  value  of, 

i.  401,  402,  note. 
Recolement,  in  the  Roman  law,  i. 

293.     Vide  Re-examination. 
RecoUectedness  of  evidence,  i.  274, 

276,  291 ;  ii.  146. 
Recollection,  false  in  toto,  i.  168, 

169. 

,  false  in  circimistance,  i.  169. 

■,  when  time  for,  commences, 

ii.  3. 
,  helps  to,  how  far  compatible 

with  obstruction  of  invention, 

ii.  221,238. 
Record,  composed  of  lies  and  non- 
sense, ii.  109. 
,  courts  of — courts  not  of,  ii. 

630. 

,  alteration  of  the,  iv.  221. 

— — ,  perjiu^r's  evidence  good  in 

proof  of  a,  v.  88. 
,  intentional  mistakes  in  a,  v. 

176. 
I    .    ,  withdrawal  of  the,  v.  181. 
Records,  instruments  confounded 

under  that  name,  ii.  629. 
.^.—  compared   to   diagrams,   ii. 

632 ;  iii.  243. 
Recordation  of  testimony,  ii.  89—' 

124.    See  NotaHon. 
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^^^a          Recordatioo,  liow  made  Bubservient 

Rogiitration,  contract  exposed^ 
disflrtsure  by  the  act  of,  ii.  681. 

^^^B               u>  eudb  of  ju^iiro,  ii.  ({2(>. 

^^H           Becorder,  ii.  5iil,  note. 

,  traniicriptittous,  uses  of,  us 

^^H           Seciuanu,  popish,  exi-liided  from 

applied  to  contracts,  ii.  664 — 

^^^^^^      giving  evident^,  V.  |.'<(). 

mi. 

^^^^^K  Re-«xan]lnation,  repetition,  or  re> 

-,  mode  of  adapting  the  sptem 

^^^^^B      cokmcnt,  ii.  23<) — 2C1. 

of,  to  its  use,  ii.  667 — ti79. 

,  limits  to  the  applictttiua  of. 

^^m               231)— 249. 

ii.  6IM)— 685. 

^^^^^H                                                      urt'tam      /^kii#l>ii<-ii->A        */^       •liA 

in  conipiisa,  ii.  685 — ClIO. 
Rejoinder  to  a  plaintiff's  declara- 

^^H               ends  of  justice^  ii.  244. 

tions,  ii.  337. 
Religion,  its  operation  at  a  cau8« 

^^H               and  expense,  ii.  244. 

and  as  a  preventive  of  cvirn-ci 
and  complete  testinionv,  1.  201, 

^^H                in  respect  of,  ii.  24t>. 

^^H           Regintrator,  a,  ii.  6'M — 642. 

230—249.                                          ^ 

^^^1            Registration,  judicial,  ii.  450. 

(of  the  Hindoos),  its  allow-  ^^H 

ance  of  fidae  testimony,  i.  23S.       ^^H 

^^H                writing  to,  i.  43G,  43?. 

,  sanction  of,  where  inefficient         V 

^H           >  usee  of,  i.  433. 

for  trutli,  i.  237.                                       ■ 

^^H                   ,  not  obligatory  before  justice. 

,  actual  induence  of,  on  oatha,  ^^H 

^^H                for  miidemeanonr,  ii.  320. 

i.  37-1.  392.                                        ^H 

^^^H                    ,  use  of,  n»  applied  to  le4{(J]v 

'—    -,  projiosed  arrangements   for  ^^^| 

^^M               operative  facU,  ii.  C3l}— <>3(>. 

renilering  the  sunctiou  of,  more   ^^^| 

^^^P           — — ,  when  luiattainablu,  ii.  (i34. 

etfectual  in  the  ceremony  of  aa   ^^H 

^^H           ^  facte  calliag  for,  ii.  G'M — 

oath,  i.  398.                                      ^^M 

^H                *^' 

,  how  men  destitute  of,  are  ^^H 

^^^            ,   l>y  whom   perfonnable,   ii. 

affected  liy  an  oath,  1.  402,  note. 

■                       £38— 4342. 

Remcnibroiktsr,  function  of  the,  ii. 

^^_                 .  ■   of  (genealogical  facta,  ii.  Q49 

690,  591,  note. 

^H                — C63. 

Remoteness  of  testimony,  i.  ffj. 

Remedies  of  incomplete,  inoorrecU 
and    mendacious  testinouy,    1. 

^H               logical  facM,  ii.  049—058. 

^^H           as  applied  to  deatlis,  ii.  649. 

270. 

suoce4^neous  to  the  exdtunon 

^H               law,  ii.  G49. 

of  evidence,  iv.  593,  to  the  end. 

^^H           ,  haring  relation  to  penal  law. 

Remitter,  what,  ii.  128. 

^H               ii.  650. 

Repetition.  Vide  Ite-ej-aminaiion. 

,  a  term  borrowed  by  Sootcli 

^H              ii.  G52. 

from  Roman  law,  ii.  239.               ^^^| 

Replication,  ii.  3,37.                             ^^H 

^^H              lues  of,  in  regard  to  biri]u,  ii. 

Representation,  sham,  iv.  86. 

^^B              654. 

Reputation,  how  affected   by  ad- 

^^V           ,  uses  of,  tu  applied  to  marri- 

herence  to,  or  departure  from, 

^^H              ages,  ii.  655. 

veracity,  1.  221. 

^^H           — — ,  statintic  uses  derived  by  the 

,  pecunia^^•,  to  be  pre^ierved. 

^^M               legislator  from,  ii.  Ct&J. 

i.  630. 

of  families  and  individuals. 

^^M               in  regard  to,  ii.  (>5i> — n(i3. 

i.  654. 

^^H           of  interment  substituted  for 

Respondent  should  speak   in   the 

^^^                registration  nf  death,  ii.  6o9. 

first  person,  iL  1B7< 

■                 ■          of  baptiiini  fur  liirtli,  ii.  659. 

Respondentia,  description  of, ii.  4 1 7. 

^^^           of   marriage    rtreiuiwiy   fur 

Responses  given  in  presence  of  the    ^^ 

^^^              marriage  contract,  iL  fjliO, 

Judge,  ii.  10.                                 ^^H 
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B«^oaaM  ddirered  in  putnenhip, 
iL  199. 

I         not  received  without  advo- 
cate's signature,  ii.  199. 
Responsibility  derivable  frcnn  offi- 
cial evidence,  ii.  597—599, 601. 
Responsion,  false,  inference  from, 
stronger  than  from  non-respon- 
sion,  iiL  94. 
,  evasive,  iiL  95. 
,  inferenoe  from,  stronger  than 
from  non-responsion,  ili.  96. 
~—   finds  a  favouraUe  field  in 

written  language,  iii.  98. 
Restoratives  to  competency  devised 
by  English  lawyers,  v.   165 — 
191. 

,  burning  iron,  in  case  of  cler- 
gyable offences,  v.  169. 
,  great  seal,  v.  173. 
,  the  sceptre,  v.  175. 
Rights,  collation  and  non-ooUation 
«f,  iL  26,  and  note,  27* 

,  knowledge  of,  a  blessing,  ii. 
486. 
Right  and  obligation,  how  con- 
nected, L  312,  note ;  ii.  441. 
BoOb,  account  of,  iL  136. 
-^—y  derk  of  the,  ii.  136. 

,  master  of  the,  ii.  137. 
Roman  law,  L  89. 

,  defects  of,  in  regard  to  tes- 
timonial falsehood,  i.  340l-342. 
,  oaths,  how  mischievously 
applied  under,  L  407. 
—  school,  its  mode  of  expressing 
deprees  of  persuasion,  L  93 — 
95. 
Romanists,  their  classification  of 
foi^ry,  i.  148,  149. 

,  their  use  of  dolus,  mala  fides, 
L  154,  345. 

,  culpa  and  temeritas,  i.  158. 
,  the  punishment  assigned  by, 
to  perjury,  i.  342,  343. 
-.     ,  mock  securities  of,  against 
false  testimony,  i.  409. 
.  suppletorium,  L  409. 
,  oath  of  calumny,  Halifax  on, 
L410. 
Rousseau,  J.  B.,  trick  he  attempted 

on  Saurin,  iii.  115. 
Rule  to  shew  cause,  what,  ii.  324. 
Rules,  exclusionary,  origin  of,  v. 
455—462. 

VOL.  V. 


Rules,  table  of  ,  to  be  hung  up  in 
court,  ii.  88. 


S. 


Safeguards  against  inconveniences 
of  the  abolition  of  exclusionary 
rules,  V.  722,  735. 
Sanctions  for  the  trustworthiness 

of  testimony,  i.  198—230,  397- 

Sanction,  the  physical,  i.  198,  201 

— ^209.    Vide  Eate  and  Lc^wur. 

,  moral,  or  popular,  how  it 

may  be  applied,  i.  199,  209, 402. 

,  legal,  or  political,  deficiency 

of,L  198,199,221,222. 

,  advantages  of,  over  the 
popular,  i.  222. 

-,  cases  in  which  it  ope- 


rates against    truth,   iL  223— 

228. 

,  the  religious,  i.  201,  230. 

Scale  of  the  d^irees  of  persuasion, 

L71. 
Sceptre,  a  restorative  for  compe- 
tency, V.  174. 
Schoolmasters  employed  by  the  poor 

as  notaries,  ii.  512. 
Science,  experimental,  evidence  in, 

L  20,  21 ;  85,  note. 
Script,  fabrication  of,  makes  for- 
gery, L  306. 

,  impossible  to  distinguish  an 

original  from  a  copy,  iii.  507. 
,  authenticated  ab  intr^  need 

not  be  authenticated  ab  extrk, 

iii.  629. 
Scription,  ii.  449. 

,  multiplicate,  ii.  450. 

,  a  remedy  against  non-noto- 

rietv,  ii.  459. 
,  in  what  contracts  it  ought  to 

be  required,  iL  4A4, 495. 
Scotland,  legal  procedure  in,  with 

debtors,  i.  451. 
Scrofula,  miraculous  cure  of,  iii. 

312. 
Seal,  great,  a  restorative  of  com. 

petency,  v.  173. 
— — ,  litUe,  a  restorative  of  compe. 

tency,  v.  184. 
Secrecy  distinguished  from  privacy, 

L  280, 511. 
■  I ,  cause  of  mischief,  iL  57. 

3  H 
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8Mmcy«  in  wtgui  to  coomcH, 

whether  it  ibould  be  pretarred, 

u.  882. 
Semriuet  for  oocrvct  teatinumy,  i. 

373— 28G— dO& 

,  •upemATunJ,  i.  390. 
fiwdiwtian,  actutn  for,  v.  05. 
Sdf-prcaeriracioa,  u  a  mothi^  to 

mendadtr,  i.  193. 
BflMiifinn,  erron   of,    are    really 

•mm  of  judgment,  L  lC3,iuit«; 

184. 
ilality,  force  o£,  r.  41. 
Sauea,  ve  tbey  liable  ut  decep- 

tioo?  L  163,  164. 
8fN{iM»tJatioa,  p/vvisiosiaL,  it.  633. 
Settfemexita,    aurriage,  falteitDod 

and  tautology  in^  ii.  688. 
Sererity,  penal,  L  404. 
■ban  (the  rerb  j,  iu  forc«^  i.  93. 
ShafiJiand  vriting,   ^uaHfieOkn 

of  a  jud^,  ii.  1U7. 
fliaai,  king  of,  auecddte  eoncCTil^ 

ing,  ijL  335. 
Signature,  ooooiastic,  iL  426,  461. 
—--V  tpibolic,  il.  460,  481. 
fligflhttox^  ii.  460. 

>  gone  out  of  dm,  ii.  488. 
.Siiencp.  aa  expreatiTO  of  fionant^ 

i.  405. 
— — ,estimateor,iiieTideiu'«,L  447- 
,  presumptive  of  propeotity  to 

mendacity,  ii.  4. 
— —  of  party  oot  having  right  oa 

lu«  aide,  ii.  4. 
Signj  of  homicide,  iii.  29. 
■     ■  of  iafimticide,  iii.  29^ 
. of  ability  to  endore  aorporeal 

infiiction,  iii.  30. 
Sittings  at  bag  iuterraU,  ir.  164 

—It;?. 
^  unintcrropted,  ir.  808. 
SburoJtoIder*,  Wmt  ladiaii,  thar 

OMNMite    rulea    at  unmlnat  §ac 

waitt  8>co  Bod  negroM,  t*  S1&. 
flamalen.    V^ide  TAmc**. 
SelkmtioD,  pnotioB  of,  i.  809. 
,  tan  of,  called  eiii^ra«<v»  i^ 

lie. 

Speciality    and    cuvnaiataBtMlity 

diitioguialkad,  i.  388. 
SporiousoeM    prereatcd    by  pre. 

apiwinted  rridmm»,  iL  4&V 
,  noDUibMrTaiice  rffa—litiw 

iiBOtFoar«(;ii.439> 


ft37- 


a   MOBiuy 


LodioKtiana  oC,  SL  814,  filCL 
Standards  of  qoaatity  aad  foaEty, 

tt.8Bl,6M. 
Scalioaaf  detia^jOent  tamidmgi  tm 

prabahitiiiiis   deiavmr,    iSL 

ao7- 

.^^  of  man  iuyuHauBe  ■»  vai- 
dentiaiy    thaa    ihaiartW,    &. 

2ia 

Statate  law  dw«prded  kf  ■■gia> 

tratet,  iL  S18i 
-        «f  franda,  ita  partial  m— I 

fWoownfiMJed,  &•  0tt» 

.,  proviaioQ  of,  Cor  kvtcbIo 

iag  ^urioQi  wiUa,  iL  tmi.   -. 
,  eaofnaioa  umitJ  by,  H. 

885,  note 
Stdltonatiw  (BaaaakT  Itna),  L 

a08;  iiL«8L 
SnggettedaoM  ia  ■rideow,  f.  V^ 

276,3S»-4W. 
Suitors,  fwlwioeiiii  uttered  by,  L. 

240. 
Suitor,  i.  337,  339. 
Suiti,  amtiufcnt;,  iaionanca  of 

regiatntisa  us  t.  lattb 
prodnoed  bjr  dafndaat**  ia. 

ability,  ii.  9ft. 
«—  ^  to  bo  recordalifln-waah, 

LL  loo. 

,  criminal,  a£EE>rd  little  aaats  ia 

compariMn  to  iMia.4nmuial,  hr. 

42. 
muJtipliod  km  tko  fnit  of 

judges,  ir.  16. 
Suretiei  tot  good  eaaducA,  iL  M9l 
Surploi^e  of  lawgiver,  U.  980. 
SaiVaf ,  feoMMrieal,  of  th«  iilanl 

of  Great  Britain,  iL  078. 
>  oaM  to  whfch  mtfcaWg,  ii. 

•79L 
Sweden,  lite  law  of;  oa  oatlia,  i. 

418. 
atuaaaavad  tlMElden,L  I41,StO; 

ILIMl 
teipiikB,  iMM  d;  a  aafartkato  foe 

awBHy,  IL  487-'49aL 
fl^Tiilm  <T<ar^. '  1**.  *t1 
Sylk^lsDi,  InnadiMKtf  tl^iLM& 

iiWau  la  tJM  ODW   of  janoa 
MUertha,W.  «y>    ,488   • 
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Syitenif  ezdosionary,  goieral  riew 
of  its  mischiefs,  iv.  490 — 494. 

,  dicta  of  judges  on,  iv. 
495—500. 

-,  sooroM  and  inoonkist- 


endes  of,  v.  24 — 83. 


T. 


Tardiness  of  response,  aocompani. 
ment  of  epistolary  interrogation, 
ii.  3. 
Taxes,  knowledge  of  their  enact- 
ment, why  so  general,  ii.  482. 
■  upon  justice,  their  abolition 

recommended,  iv.  624 ;  ▼.  221. 
Temerity  as  a  cause,  or  an  accom- 
paniment, of  falsehood,  i.  306, 
309. 

(in  testimony),  punishment 

for,  I  318,  319,  348. 
Testament.    Vide  fViO, 
Testimony,  whether  the  delivery 
of   it    is    obligatory,    iv.    538, 
539. 

,  inflnenoe  of  the  quality  and 
quantity  in  producing  behef,  i. 
69. 

,  how  affected  by  the  remote- 
ness of  the  percipient  or  witness, 
i.  67,  68. 

,  psychdogical  causes  of  the 

correctness  and  completeness  of, 
with  their  contraries,  i.  150 — 
161. 

,  the  intellectual  faculties  con. 
cemed  in,  i.  154,  155. 

,  the  moral  faculties  concerned 
in,  i.  166,  157,  186. 

,  object  of  the  above  analysis, 

i.  182. 

,  sanctions  tot  the  correctness 

of.     Vide  Sanctions. 

,  false,  allowed  by  the  Hindoo 
code,  i.  235. 
—.— ,  hearsay,  L  262. 
,  securities  for  the  trustwor- 
thiness of,  i.  259. 

,  dangers  in  regard  to,  what, 
i.  262. 

,  various  mlsehiefs  of  false, 
i.  322,  323. 

,  extracted  by  epistolary  in- 
terrogatkm,  shmild  it  be  held 


sufficient  to  ground  a  decision, 
ii.  174. 

Testimony,  influence  of  shame  on, 
i.  422. 

,  influence  of  writing  on  the 

trustworthiness  of,  i.  429 — 444. 

,  extracted  by  intarogatioo, 

iL  1. 

,  oral  mode  of  extracting,  on 

what  its  utility  depends,  ii.  2. 

,  should  be  delivered  in  pre- 
sence of  a  judge,  ii.  11. 

in  presence  of  the  judge 

who  decides,  ii.  12. 

,  confessorial,  ii.  60. 

,  scarcely  ever  altogether  false, 
iii.  65. 

'     ,  notation  and  recordation,  ii. 
89^124. 

,  oral  converted  into  minuted 
by  notation,  ii.  89. 

,  written,  may  require  oral 

explanation,  ii.  180. 

,  correctness  and  completeness  - 
of,  provided  for  by  repetition,  iL 
240. 

,  cause  of  belief  in,  i.  IIOl— 
119. 

,  objections  to  the  principle, 
that  experience  is  the  cause  of 
such  belief,  answered,  i.  120l» 
138. 

——.  in  writing,  and  vivi  voce  tes- 
timony, their  comparative  pro- 
bability of  correctness,  i.  174, 
276,  278,  429. 

,  primary  and  secondary  quali- 
ties of,  i.  273-.276. 

,  spontaneous,  ii.  262 — 286. 

when  it  ought  to  be  re- 


ceived, ii.  262 — 270. 

nibject    to   scrutiny,  ii. 


267. 

,  how  to  lessen  the  imper- 
fections of,  ii.  270 — ^275. 

->,  abase  of,  in  English  law, 


ii.  276-286. 
— ,  absurdities  of  English  law  in 

respect  to  the  extraction  of,  iL 

287—307. 

,  ready-written,  ii.  289. 

-^  exempt  from  the  security  of 

punishment  against  mendacity, 

ii.  289. 
— ,  exempt  from  the  security  of 

an  oath,  li.  289. 
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^^^H          Tmttmony,  exempt  from  the  ae- 

Tranacripts,  dcrftnition  of,  KL  -^T^^^^^l 

^^^^L              (nirity  uf  counter-interrogation., 

^^H             ii.  280. 

in  ptirpurt,  iii.  471.                 ^^^^| 

^^^^M         ,  received  in  secret,  ii.  200. 

^ in  effect,  iii.  471.                     ^^^H 

^^^V          ,  public,  ii.  200. 

^^^H           ,   tdtJioui   pn>vif>ion   for   re- 

at  evidence,  iii.  482--.'V0S.                  ^H 

^^^K             otirdstion,  ii.  DitO. 

,  should  be  rcocBVed  rmiiltliwai^^^^B 

^^^^H[^             ,  (liiTerent  modes  of  collecting, 

aUy,  Ui.  483.                                   l^^H 

^^■V        ii.  21N),  2<>1. 

^^^^H           ,  sourcea   of  distinctions  Tv- 

the  fidelity  of,  iii.  5f>2 — .•MML  ^^^^| 

^^^M                lating  to,  ii.  303 — 307- 

,  how  to  distinguiab  ori^ioM^^^^H 

from,  iii,  506 — ftl2.                         ^^^H 

^^^H                equity  procedure,  ii.  345 — 379. 

,  aberrations  of   R««elMf  kasr       ^H 

^^^^                    ,  only  one  f(ood  inude  of  col. 

in  regard  to  the  admimoa  9t^  ii^^^^^l 

^H                       l(H-tin|[(,  ii.  -125. 

^^^H 

^^^^            ,  itu|Mtriortty  of  oral,  ii.  426. 

,  miglit  be  empkyyvd  for  f*^^^^^| 

^^^H           ,  dire<^'t,  inadequate  iii  crimi. 

visioual  authenticmtioiif  iii.  tti^^^^^^l 

^^^H               nal  cases,  iii.  6. 

Transcri;»iion,  ii.  45<X.                      ^^^^^| 

^^^H           ,  how  it  operates  as  dream. 

,  uses  of,  similar  ta  thoav  ^^^^^| 

^^^H               atiuitial  evidence,  iii.  8. 

Bcription,  ii.  665.                            ^^^^^1 

^^^^^^H  — _-,   written,   received    without 

,  tiseful   for    nocifinulaa   l^^^^l 

^^^^^^^H     opportunity  for  explanation,  iii. 

third  parties,  ii.  660.                   ^^^^^| 

^^^^^^      AOI,  562. 

^^^^^^^^M                        ivlicn  rejected   iii   ^f**^ 

,  printing,  engntriiti;,  "M^^^^H 

ture,  painting,  and  lirliii|rwpli|Q^^^M 
modes  of  fraudulent,   Ju.  AT%,  "^^^1 

^^^H              unforthcomingness  of  writer,  iii. 

^^H               569. 

473.                                                        ■ 

^^■^          Theft,  i.  S^7. 

^M                  committed  hy  amatetin,  iii. 

Transpiration,  catuea   of  cha,   iJ^^^H 

^^^ 

extra-judldal     oanfaaaimi,     i^^^^H 

^^^M           ThinfFS,  divinion  of,  as  aonroea  of 
^^^H               real  evidence,  iii.  31. 

^^^H 

Transportation  for  firan4  wad  VH<^^^^| 

^^^H           ,  condition  of,  a  sooroe  of  eri- 

jury.  i.  ?24.                                              ^M 

^^^H               denoe,  iii.  33. 

Treaacm,  trial  afCroaiUiU  tar,  0.        ^M 

^^^H           Thieves,  honour  of,  i.  214. 

60.                                                             ■ 

^^^H           ,  ojiptwicion  of  their  interests 

,  the  worst  aut  of  iapffVlUtjftt        ^H 

^^^^1                to  the  general  interest,  i.  2IA. 

the  eye  of  law,  ▼.  99.                               ^H 

^^^^1                   ,  direction  of  the  moral  aanc- 

,  no  proof  of  nunflMJty,  v.       ^H 

^^^H                tktn  amongst,  i.  21 U. 

100.                                                 ^^M 

^^^^H            Tlireats,  considered  as  evidence  of 

,  trial  of  Sir  Niciiolaa  Thro(k^^^^| 

^^^^H                delinquency,  iii.  70. 

morton  for.  v.  261 — KSL              ^^^^| 

^^^H           ' .    iufinuative    ronaideratioiu 

.  two  witnnwa  mjolfvd  foti^^^^M 

^^^^H                 appiicniile  to,  iii.  77- 

conviction  of,  t.  48d»                    ^^^^^H 

^^^^^^^  ■■         crixaiiial, frequently realiaed. 

,  punishmeiit  for.  r.  487,  mm«^^^^| 

^^^^^^h 

Trial,  i.  &»6.                                     ^^H 

^^^^^^0  .         to  prejudice  a  party  hy  evi. 

.  new,  when  it  emit  Uam  laMy^^^H 

^^^^^^^       dence,noproofofperjun\iii-79. 

ZJ^^H 

^^^^H           Throckmorton,  his  trial  for  high 

,  term  untranslateaiile,  tL  SMS^^^^H 

^^^H               treason,  v.  2(il— 263. 

for  felony,  ii.  314— .aift.           ^^M 

^^^^B          Timidity,  how  it  causes  inoamct 

^ hv  jury,  prejudioa  it*  twrmarml^        ^H 

^^^H                testimony,  i.  174,  175. 

^^^H 

^^^H                  .  its  real  nature  in  female  wit- 

Tribunal,  criminal,  fiMatMMW  1k*>>^^^^| 

^^^H               neosea,  i.  175. 

longing  to  the  cqgnianwv  aC» ^^^^^H 

^^^H           Trade,  course  of,  v.  G6.  C?. 

^^^^H 

^^^^1           Tmnscript*,  inventions  for  mtUU. 

.. — ,  civil,  <|unttona  hdaaf^mg  l^^^^^l 

^^^H               plying*  >i.  ariO-JT]  l ,  noteu 

the  oogniauioe  of,  iii.  Hk          ^^^^^| 
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Tribanal,  eodesiMtioal,  questions 
'  belonging  to  the  cognizance  of, 
iU.31. 

,  ont  of  resell,  iv.  129—137. 

,  advantages  of  their  remote- 
ness to  Judge  and  Co.,  ir.  132. 
,  within  reach,  ir.  602. 
Trorer,  action  of,  what,  ir.  281, 
513. 

,  evidence  required  in  a  case 
of,  r.  608. 
Tnutworthiness  of  evidence,  the 
qualities  which  constitute  it,  i. 
28. 
— .  of  a  witness,  sanctions  for,  i. 
198—200. 

of  testimony,  securities  for, 
in  general,  i.  259. 

,intemaL  Vide  Partieularitjfy 
RasotteetednAa^  Unpremeditated' 
neu,  SuggeitednesSy  Unauggest^ 
ednets,  ItUerrogatednesSj  Dit- 
Hnetnestf  Permanence. 

..,  external.   Vide  PunUhmenty 
Publicitify  Privacj/y  Shame,  Wri- 
ting. 
—  of  official  evidence,  ii.  693. 
,  sources  of,  in  ihe  case  of 
official  evidence,  ii.  607 — 609. 
.  ,  rules  for  estimating  and  se- 
curing, in  the  case  of  <Mfficial  evi- 
dence,  ii.  609^-616. 
Truth,  influence  of  the  popular 
sanction  in  favour  of.  Vide  Sanc- 
tum. 
Turnspit,  king's,  used  to  be  mem- 
ber of  parliament,  ii.  139. 


UandV. 

Unanthentidty    probabilised,   iii. 

20. 
of  an  instrument  of  andent 

date,  iii.  21. 
Unpremeditatedness  of  evidence,  i. 

274—276,  291. 
Untrustworthiness  of  evidence,  i. 

160. 
Urbanity,  falsehoods  of,  i.  220. 
Veradty  and  Verity,  nature  of,  i. 

165,166. 
,  motives  to,  i.  190. 
■  '■     ,  security  for,  in  the  labour 

necessary  to  invention,  i.  202— 

204. 


Veradty,  effect  of  the  popular  saac* 

tion  in  favour  of,  i.  210. 
,  effect  of  the  popular  sanction 

against,  i.  214—221. 

,  motive  produdng,  t.  38. 

Vexation,  i.  462,  461. 

,  exdusion  on  the  ground  ot,  in 

what  cases  proper,  iv.  516.— 542: 
)  modifioitions  of,  considered 

as  a  ground  for  exduding  evi> 

dence,  iv.  516—520. 
.— ,  by  reason  of  disclosure,  ir. 

618. 
——  to  the  witness,  or  to  persons 

affected  by  his  testimony,  howfar 

a  proper  ground  of  exdusion,  ir. 

620—630. 
—  to  judge,  how  far  a  ground  of 

exdusion,  iv.  631—637. 
— —  to  individuals,  arising  solely 

out  of  the  execution  of  the  laws, 

not  a  proper  ground  of  exdu- 

sion,  V.  192— '202. 
,  enumeration  of  the  sorts  of 

evidence  exduded  on  thegitmnd 

of,  V.  203—208. 
Voire  dire,  v.  71. 
Voltaire  referred  to,  L  172,  note. 


W. 

WagOT  of  law,  ii.  277 ;  i>i.  23& 

,  interest  created  by,  no  ground 

for  exdusion,  v.  68. 

,  may  subject  every  proveable 

fact  to  the  cognizance  of  tri- 
bunals,  iii.  17,  27. 

Wagering,  i.  71,  83,  107- 

'*  War  in  Disguise,"  pamphlet  en- 
tided,  ii.  396,  396. 

Warrant,  what,  ii.  309. 

Warrants,  iv.  73. 

Wells,  Mary  and  Elizabeth  Qan. 
ning,  i.  350. 

Wesley,  John,  his  journal,  i.  178. 

Why  (the  adverb),  its  import,  L 
116. 

Wife,  whether  tiie  evidence  of, 
should  be  admitted,  r.  327 — 349. 

\Vill  (of  a  witness),  how  his  testi- 
mony is  influenced  by  it,  L  153. 

(testament),  ii.  436. 

,  the  human,  freedom  of,  iii. 

381,381. 

Wilful  perjury  ezplainfld,  L  351. 
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Wills,  u  distinguiolird  rroin  other 
coutrarta,  ii.  5l4~^7\i. 
,  utility  of,  ii.  51 4 — ^^IS. 
.,  lialtle  to  ulteration,  ii.  514. 

made  on  a  dcalU<l*ed,  di«- 

allowed    by    Scotliiih    \&\\\    ii. 
S13. 

,  advuitages  of  the  power  of 

making,  ii.  SIG,  517. 

,  propriety  of  allowing,  must 

depend   on  the   state  of  virtue 
among  the  people,  ii.  518. 

,  mischief  prodaced  by  pe- 
remptory requisition  of  formali- 
ties in  making,  518—529. 

,  object  of  the  \egidntot  re- 
garding, ii.  519. 

—  ■  ,  more  formal  than  Informal 
one«  disallowed,  ii.  624. 

,  tx>rd  Mansfield's  opinkm  re- 
specting, ii.  .524. 

,  fru»tratioa  of  fair,  more  mia- 
chiei'ous  than  elTeetuatton  of 
spurious  ones,  ii.  525— 52!>. 

I,  unnsaaonable  onac,  rare;,  ii. 
526. 

>- — ,  use  of  autography  in,  ii.  629 
—d3o. 

,  amendment  or  alteration  of, 
ii.  533. 

— — ,  lines  of,  to  be  numbered,  ii. 
635. 

,  attestation  of,  ii^  536— S40. 

— 1-,  nuucnipatory,  allowed  by  ata. 
tute  of  frauds,  ii.  6C2. 

,  delivery  of,  ii.  67<». 

. ,  publication  of,  ii.  677< 

,  execution  of,  ii.  578,  570< 

Witchcraft,  iii.  126. 

,  bow  dealt  with  by  the  Aus- 
trian code,  iii.  228. 

,  story  ooncerniug,  iii.  288. 

—  ■,  horrors  produced  by  a  belief 
in.,  iii.  303. 

,  Sir  Matthew  Hale  hanged  a 

person  for,  iii.  326. 
■  -  -,  ludicrouc  case  of,  iii.  344. 
Witnesses,  those  the  leant  danger. 

ous  against  whom  men  are  most 

on  Uieir  guard,  r.  53. 
— ■>  not  to  bfl  rejectwl  for  not 

being    perfect    dianuten,'    t. 

102. 
,  how  they  differ  from  inform* 

ers,  T.  318,  31 ». 
i,  two  required)  v.  463—400. 


WitneasM,  ahenMtdlH  of 

and  £uglisb  law  in 

the    multiplicity  of,   r.  ~4U«-^ 

dOO. 
.limitation  put  upon  \ 

ber  of,  V.  501—622. 
y    aberrations    of 

avstens  in  respect  to  tlui  Itfli2t«- 

tlon 


ion  of  the  number  of^  r,  i 

522. 
,    probable   imperfBecioaa  of 

one,  L.  264—268. 
.,  what    is    neoMaarv  to  W» 

punishment    for    menoMatv,   L 

31G. 
,  exdtuinn  of,  who  will  ■■( 

take  an  oath,  i.  316.  SI?. 
,  the  words  of  aa  oath  cu^hc 

always  to  he  prrnimmnwl  hf.L 

404 ;  with  the  auuinip— y<«g  4ft> 

nunciations,  i.  405. 
,  duty  of,  well  daaflrilMd  hf 

English  law,  L  414. 
■  ■.  — ,  rights  of,  as  int 

469,  470. 

,  by  whom  to  be  tnt 

i.  472. 
,  penons  of  all 
,  afttesting,  uae  of;  fi.  4M— 

489. 
_ ^  two,  an  inrrwMoJ  >ooarity 

against  spurioiuneaa,  iL  697* 

whether  they  alumU  bm 


amm,U,ttL 


pretent  to  aaoh  ottur,  it.  Ait. 
,  how  his  character,  rank,  Jkck 

affect  the  ralidity  of  hit  f«i 

mony,  L  62 — 64. 
— ,  strength  of  pemuuian  ist,  L 

72.  73. 
,  effect  of  doubt  «ti  hi* 

mony,  L  93. 
— ,  the  strength  ol 

how  diminished  in  hJnif  L  7S> 
— ,  false  allegaciou  cf  igoataatOB 

in  one,  i.  140. 
^  his  will,  how  indnsatial  ok 


I 


his  testimony,  L  IM- 
—  (one  whoae  mtaaarf  has ' 

refreshed),  iiiflueoM  of  hia  Ma. 

timony,  L  17L. 
— ,  inflnenoe  «t  thm  phjnlal, 

moral,  le^,  and  religioaf  aHk 

tions  upon,  L  106     200l 
>- >  persiuaion  of  a  j«4ge  in  tka 

abniace    of,    can    it    li^  wdl 

grounded,  i.  S50. 
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Witnesses,  all  ought  to  be  heard, 
1.3. 

,  exduaion  of,  imreasonable,  L 
161,  162. 
■I..     ,  practice  of  excluding,  cause 
of,  L  152. 

,  non-attesting,  exclusion  of, 
iL641. 

,  absurdity  of  excluding,  ii. 
642,643. 

,  alibi,  should  not  be  admitted 
without  oompui^tors,  iii.  377* 
I  I      ,  names  and  places  of  abode 
should  be  made  known  to  the 
prosecutor  before  trial,  iii.  378. 

,  must  not  lead  your  own,  ii. 
36. 

,  may  lead  adversary's,  ii.  35. 

)  not  necessarily  partial  to  the 
party  by  whom  he  is  called,  ii. 
46. 

,  own,  not  to  be  discredited, 
ii.  60,  61. 


Witnesses,  browbeating  of.  iL  80. 
,  turns  upon  advocate  in  xe- 

taliation,  ii.  86. 
Wool,  laws  relating  to,  ii.  693. 
Writer,  name  of,  should  be  ex. 

pressed  in  contracts,  ii.  496, 496, 

note. 
Writing,  art  of,  considered  as  se- 

curity  for  the  trustworthineu  of 

testimony,  i.  298—300,  429— 

446. 

,  beneficial  uses  of,  L429i   .440. 

.,  mischievous  abuse  of,  i.  441 


,  intended  to  prevent  non> 
notoriety  and  uncertainty  of  im- 
port, ii.  582. 

,  importance  of  the,  formerly, 
iL691. 

i ,  in  the  third  person,  a  cause 
of  confusion,  ii.  190. 

,  a  talent  once  rare,  ii.  194. 
Writt  of  error,  sham,  iL  64—66. 


THE   END. 
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